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The  volume  of  laws  quoted  as  the  "Revised  Statutes'' 
refers  to  the  edition  prepared  in  1866  by  E.  Estabrook. 


The  volume  of  laws  quoted  as  the  "Greneral  Statutes" 
refere  to  the  edition  prepared  in  1873  by  Guy  A.  Brown. 


The  volume  of  laws  quoted  as  the  "Compiled  Statutes" 
refers  to  the  edition  prepared  in  1881  by  Gut  A.  Brown. 


Acts  of  various  years  are  cited  by  reference  to  volume  of 
laws  of  the  year  in  which  they  were  passed. 


This  volume  contains  a  report  of  all  decisions  handed 
down  at  the  January  term^  1883^  and  a  portion  of  those 
handed  down  at  the  July  term,  1883.  The  balance  of 
opinions  of  this  last  term  will  appear  in  Vol.  15. 


The  syllabus  in  each  case  in  this  volume  was  prepared 
by  the  judge  writing  the  opinion,  in  accordance  with  rule 
XIY.  All  of  the  judges  concurred  in  the  opinions  except 
where  specially  noted. 
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Tolume.— Rkp. 
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SUPREME  COURT  OF  NERRASKA. 


JANUARY  TERM,  1883. 


PRESENT  : 
HOF.  OEORGB  B.  LAKE,  Chief  Justioib. 

"    AMA8AC0BB,  Ijudoer. 

"    SAMUEL  MAXWELL,  f''^^"*- 


Leon  Levi,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

1.  Stolen  Gk)Od8 :  kkcextikg  ok  butino.     In  this  state  the  re- 

ceiving or  buying  of  stolen  goods,  with  intent  to  defraud  the 
owner,  is  not  an  accessory,  but  a  substantive  oflfense,  and  a  con- 
viction may  be  had  without  regard  to  the  person  who  stole  the 
goods,  or  from  whom  they  were  received. 

2.    .    It  is  not  necessary  to  show  that  the  goods  were  received 


from  the  thief. 


8. 


.    And  where  received  at  several  times,  in  pursuance  of  a 

conspiracy  as  to  the  particular  goods,  the  values  of  the  recep- 
tions may  be  aggregated  in  fixing  the  grade  of  the  offense. 

4.  Witness :  cbobs-sxamikatioh.  In  cross-examining  a  witness, 
it  is  not  proper  to  put  words  into  his  mouth,  nor  to  assume  by 
the  question  that  there  is  evidence  of  a  fact  when  there  is  none. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Savage,  J. 
3 


2    SUPREME  COURT  OF  NEBRASKA, 
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Walter  Bennett^  for  plaintiff  in  error. 

1.  A  receiver  of  stolen  property  must  have  received  the 
property  from  some  person  who  is  guilty  of  the 'larceny  as 
a  principal  offender,  and  if  it  be  shown  that  he  received 
the  property  from  another  receiver,  he  cannot  be  con- 
victed. 1  Wharton's  Criminal  Law,  §  990.  2  Bishop's 
Criminal  Law,  §  il40  and  cases  cited.  Desty's  American 
Criminal  Law,  §  1476. 

2.  The  defendant  was  indicted  for  receiving  property 
belonging  to  a  corporation.  Proof  of  the  corporate  exist- 
ence was  necessary,  and  the  refusal  of  the  court  to  allow 
the  defendant's  attorney  to  cross-examine  the  witness  as  to 
his  knowledge  that  it  was  an  existing  corporation  was 
error.  Cohen  v.  The  People,  5  Parker's  C.  C,  830. 
Wallace  v.  The  People,  63  111.,  451.  2  Russel  on 
Crimes,  100.  People  v.  SohwartZy  32  Cal.,  160.  State  v. 
Mead,  27  Vermont,  722. 

3.  Value  of  receptions  cannot  be  aggregated  in  fixing 
grade  of  offense.     1  Wharton's  Criminal  Law,  §  931. 

It  must  affirmatively  appear  beyond  a  reasonable  doubt, 
that  the  defendant  knew  that  the  property  received  by 
him  had  been  stolen.  1  Wharton's  Criminal  Law,  §  983. 
2  Archbold's  Criminal  Practice  and  Pleading,  667. 

C.  J.  Dihoorth,  Attorney  OenercU,  for  the  State. 

Lake,  Ch.  J. 

The  plaintiff  in  error  stands  convicted  of  the  crime  of 
receiving  stolen  goods,  and  he  seeks  to  reverse  the  judg- 
ment upon  several  grounds,  which  we  will  consider  in  the 
order  of  their  presentation. 

In  this  state  the  receiving  or  buying  of  stolen  goods  is 
not  an  accessory,  but  a  substantive  offense,  as  will  be  seen 
by  reference  to  the  statute  by  which  it  is  governed. 


JANUARY  TERM,  1883.  3 

Levi  V.  The  State. 

Section  116  of  the  criminal  code  provides  that:  "If  any 
person  shall  receive  or  buy  any  goods  or  chattels  of  the 
value  of  thirty-five  dollars  or  upwards,  that  shall  be 
stolen  or  taken  by  robbers,  with  intent  to  defraud  the 
owner;  "****«  every  person  so  offending  shall  be 
imprisoned  in  the  penitentiary  not  more  than  seven  years, 
nor  less  than  one  year."      Comp.  Stat.,  681. 

The  jury  found  the  value  of  the  stolen  property,  which 
consisted  of  a  lot  of  copper  and  brasses,  to  be  fifty  dollars ; 
and  this  finding  was  fully  justified  by  tbe  evidence,  al- 
though it  is  suggested  indirectly  that  it  was  not. 

The  evidence  shows  that,  but  a  few  days  before  the 
prisoner  was  arrested  under  the  charge  of  receiving  the 
property,  it  had  been  stolen  from  the  Union  Pacific  rail- 
road company,  but  by  whom  does  not  appear.  The 
prisoner  bought  and  received  it  from  one  Bierhaum,  but 
from  whom  the  latter  obtained  it  was  not  shown.  There- 
fore the  point  is  made  that,  inasmuch  as  it  was  not  shown 
affirmatively  that  Bierbaum  stole  the  property,  the  receiv. 
ing  of  it  from  him  was  not  within  the  statute.  In  other 
words  that  to  make  the  crime  of  receiving  stolen  property, 
it  must  be  shown  that  it  was  received  from  a  person  guilty 
of  the  larceny,  and  not  from  another  receiver.  And  in 
support  of  this  view  we  are  referred  to  1  Wharton's  Crim- 
inal Law  (8th  Ed.),  Sec.  990;  2  Bishop  on  Criminal 
Law,  Sec.  1140,  and  Desty's  American  Criminal  Law, 
Sec.  147. 

The  first  of  these  citations  does  not  sustain  the  position 
taken,  and  even  the  other  two,  although  seeming  to  do  so 
if  we  look  to  the  text  of  the  works  alone,  in  view  of  our 
statute  really  do  not,  as  will  appear  from  an  examination 
of  the  cases  referred  to  by  the  authors  in  support  of  that 
doctrine. 

One  of  these  cases,  Tfie  State  v.  IveSy  13  Iredell,  338, 
was  decided  under  a  statute  which,  as  the  court  said,  con- 
templated  a  receiving  of  the  goods  from  the  person  who 


SUPEEME  COURT  OF  NEBRASKA, 

Levi  y.  The  State. 


Stole  them^  who  was  the  principal  felon,  and  who  was  re- 
garded in  the  light  of  an  accessory.  The  court  remarked 
that  the  statute  "makes  the  receiver  an  accessory,  and 
in  case  the  principal  is  not  amenable  to  the  process  of 
the  law,  such  receiver  may  be  prosecuted  as  for  a  misde- 
meanor. Consequently  it  is  necessary  to  point  out  the 
principal,  and  the  matter  is  involved  in  the  doctrine  of 
principal  and  accessory.  This  and  many  other  omissions 
are  remedied  by  the  statutes.  Will.  III.  and  Geo.  II.,  by 
which  the  act  of  receiving  is  made  a  substantive  felony, 
without  reference  to  the  person  who  stole  or  the  person 
from  whom  the  goods  are  received/' 

Evidently  this  decision  is  not  at  all  applicable  to  a 
statute  like  ours,  which,  as  did  the  English  statutes  before 
alluded  to,  makes  the  act  of  receiving  a  substantive  felony, 
without  regard  to  the  person  who  stole  the  goods,  or  from 
whom  they  were  received. 

The  two  Tennessee  cases  decide  an  entirely  different 
question,  and  have  no  bearing  upon  the  point  to  which 
they  are  cited  by  Mr.  Bishop.  They  are  Oasaells  v.  The 
State,  4  Yerger,  148,  and  Wright  v.  Same,  5  Id.,  154.  All 
that  they  decide  respecting  the  receiving  of  stolen  property 
is,  that  under  the  statute  of  that  state,  "the  receiving  of 
goods,  knowing  them  to  be  stolen,  with  the  fraudulent  in- 
tent at  the  time  to  deprive  the  owner  of  them,  is  a  felony, 
although  the  guilty  party  may  have  been  authorized  by  the 
owner  of  the  goods  to  receive  them  for  him."  Clearly 
these  cases  have  no  application  here. 

Wright  Nichols,  a  witness  called  on  behalf  of  the  state, 
having  testified  in  chief  that  the  property  stolen  "  belonged 
to  the  Union  Pacific  railroad  company,"  and  that  the  com- 
pany was  "a  corporation  doing  business  in  the  state  of 
Nebraska,"  on  cross-examination  was  asked  when  he  ex- 
amined "the  papers  of  the  corporation?"  But  the  ques- 
tion was  rejected  as  being  "  improper  cross-examination." 
The  object  of  this  question  probably  was  to  test  the  wit- 
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ness's  knowledge  of  what  he  had  said  about  the  company 
being  incorporated ;  but  inasmuch  as  by  its  form  the  ques- 
tion aasumed  that  he  had  seen  and  examined  papers  of  the 
corporation  bearing  upon  that  subject,  of  which  however 
there  was  no  evidence,  it  was  rightly  excluded. 

While  very  great  latitude  is  permissible,  and  should  be 
given,  in  cross-examinations,  it  ought  not  to  be  indulged 
to  the  extent  of  assuming  that  a  witness  has  made  a  state- 
ment which  he  has  not,  or  that  there  is  evidence  upon  a 
particular  point  when  there  is  none,  for  this  would  be 
equivalent  to  putting  into  his  mouth  the  very  words  which 
it  is  desired  that  he  shall  acknowledge  or  repeat  by  his 
answer  as  his  own,  which  is  generally  re2:arded  as  an 
objectionable  mode  of  examination.  2  Phillips  on  Ev. 
(Cowen  &  Hill's  and  Edwards'  Notes),  910. 

There  is  also  one  of  the  instructions  given  to  the  jury 
assigned  for  error.  This  instruction  pertained  to  the  valu- 
ation of  the  property  feloniously  received,  and  was  to  the 
effect  that  if  the  several  acts  of  receiving  were  in  pursuance 
of  a  conspiracy  between  the  prisoner  and  BierDaum  "to  pur- 
chase brass  and  copper  stolen  from  the  railway  company, 
then  the  jury  would  be  justified  in  finding  as  the  value  of 
the  goods  received  the  aggregate  sum  of  the  purchases 
made  pursuant  to  such  conspiracy." 

We  see  nothing  wrong  in  this  instruction.  Besides,  it 
does  not  appear  from  the  record  to  have  been  excepted  to. 
However,  we  think  it  stated  the  law  correctly,  and  was 
applicable  to  the  evidence.  That  there  was  an  arrange- 
ment between  the  prisoner  and  Bierbaum  of  the  character 
suggested  by  this  charge  is  pretty  evident,  even  from  the 
testimony  given  on  behalf  of  the  defense.  That  the 
prisoner  knew  very  well  that  the  copper  and  brasses  be- 
longed to  the  railroad  company,  and  were  stolen,  is  placed 
beyond  all  reasonable  doubt.  In  addition  to  the  testimony 
of  the  detective  that  he  was  willing  and  offered  to  purchase 
such  goods  with  the  understanding  that  they  had  been  stolen. 
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that  of  the  prisoner  himself,  and  of  one  at  least  of  his  own 
witnesses,  is  strongly  corroborative  of  the  fact  that  he  did  so. 
The  prisoner  testified  that  he  saw  the  mark  of  the  com- 
pany on  some  of  the  brasses.  And  William  Benton,  who 
worked  for  him  at  the  time,  and  assisted  in  packing  the 
goods  for  shipment,  swore  that  he  asked  the  prisoner 
"what  would  he  do  about  it"  if  he  got  into  trouble.  The 
answer  was  that  he  would  hold  Bierbaum  responsible.  This 
witness  also  testified  that  the  prisoner  was  in  the  habit  for 
a  while  of  purchasing  these  articles  from  boys  "in  the 
night  time,"  which  the  prisoner,  however,  denied,  and 
swore  that  he  obtained  it  all  from  Bierbaum.  But  in  re- 
spect to  this  matter  Benton  is  fully  supported  by  the  wit- 
ness August  Gromm,  called  on  the  part  of  the  defense, 
who  swore  that  the  prisoner  did  receive  such  articles  at  his 
place  of  business,  from  boys,  "after  dark,"  until  "Speigle 
had  told  him  that  he  was  buying  crooked  stufi^,  then  he 
stopped  a  little  while."  Gromm  also  testified,  on  cross- 
examination,  to  having  seen  Bierbaum  and  the  prisoner 
carry  articles  tf  the  description  of  those  in  question  from  the 
house  of  the  former  to  that  of  the  latter.  That  while  the  prop- 
erty was  received  by  Bierbaum  during  the  night,  "they 
never  moved  it  out  of  Bierbaum's  place  until  in  the  morn- 
ing." But,  it  is  clear  from  the  evidence  that  there  was  no 
necessity  for  aggr^ating  purchases  in  order  to  bring  the 
value  of  the  property  above  thirty-five  dollars.  The 
prisoner  himself  swore  that  three  checks  given  by  him  to 
Bierbaum,  for  (49.70,  $50,  and  $40  respectively,  were  in 
payment  "  for  the  copper  and  brass."  So  that  taking  either 
one  of  the  three  purchases  from  Bierbaum  alone,  even  at 
his  own  valuation,  which  was  much  below  that  of  the  dis- 
interested witnesses  who  testified  on  this  point,  and  prob- 
ably less  than  half  its  real  worth,  the  value  exceeded  con- 
siderably the  amount  necessary  to  sustain  the  conviction.  On 
the  whole  we  see  no  reason  for  a  new  trial,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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Magenau  &  Co.,  PLAmnEFs  in  erbob,  v.  N.  H.  Bell 
AND  Chables  C.  TubneB;  defendants  in  ebbob. 

Payxnent :  bubdkn  of  proof.  Where  an  aocount  is  admitted  to 
be  correcti  but  it  is  alleged  that  it  is  paid,  the  burden  of  proof 
is  upon  the  defendant  to  prove  payment. 

Motion  to  modify  judgment  entered  in  the  caae  reported 
in  13  Neb.,  247. 

Cfeorge  L.  Loomisj  for  the  motion. 

By  the  Ooubt. 

An  opinion  was  filed  in  this  case  in  September,  1882, 
which  is  reported  in  13  Neb.,  247.  In  that  opinion  it  was 
held  that  a  person  who  is  precluded  bj  statute  from  testifying 
against  an  executor,  cannot  by  transferring  his  interest  be 
rendered  competent  to  testify,  and  we  adhere  to  that  deci- 
sion. It  was  also  held  that  a  transfer  by  a  plaintifi^  of  his 
interest  in  the  action  to  his  co-plaintiff  during  the  pendency 
of  the  suit,  did  not  justify  the  court  in  dismissing  the 
action.  The  judgment  of  the  district  court  was  thereupon 
reversed  and  the  case  remanded. 

The  plaintiff  in  error  now  moves  for  a  modification  of 
the  judgment  upon  the  ground  that  there  is  a  stipulation 
as  to  certain  facts  and  admissions  in  the  record,  and  also 
that  this  court  enter  final  judgment  upon  the  same. 

The  action  is  upon  an  account  against  the  estate  of  John 
Riddle,  deceased.  This  account  was  filed  in  the  county 
court  and  disallowed,  and  on  appeal  to  the  district  court 
the  proceeding  was  dismissed.  In  the  stipulation  above 
referred  to,  it  is  admitted  that  the  account  is  correct,  but 
certain  facts  are  stated  to  show  payment. 

The  evidence  of  payment  is  as  follows:  One  Frank  C. 
Stewart  testifies  that  in  February,  1879,  Riddle  and  Ma^ 
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genau  ''were  trying  to  make  a  settlement.  I  saw  Riddle 
pay  Magenau  some  money,  but  don't  know  how  much/' 

When  payment  is  pleaded  the  burden  of  proof  is  on  the 
party  asserting  such  fact.  2  Greenleaf  Ev.,  §  516.  Abbott's 
Trial  Ev.,page  446.  Knapp  v.  JBunafo,  37  Wis-,' 136.  FuHr 
lerton  v.  Bank,  1  Pet.,  604. 

In  the  case  of  North  Pennsylvania  Railroad  Co.  v. 
AdafMy  54  Penn.  St.,  96,  it  is  said:  "But  payment,  tender, 
and  readiness  to  pay  are  all  affirmative  pleas,  casting  the 
burden  of  proof  upon  the  defendant."  See  also  Oemon  v, 
MoOan,  23  La.  Annual,  84.  As  the  burden  of  proof  as 
to  payment  is  upon  the  defendant,  and  as  there  is  a  failure 
of  proof  upon  that  point,  judgment  will  be  entered  in 
this  court  in  favor  of  the  plainti£&  for  the  amount  of  the 
account. 

Judgment  aooordingly. 


C.  W.  &  W.  W.  Marsh,  plaintiffs  in  error,  v,  Charles 
Synder,  defendant  in  error 

Judgment:  On  a  verdict  for  the  defendant  in  the  county  court. 
Judgment  was  rendered  as  follows:  **  I  hereby  render  judgment 
against  plaintiffs  for  costs  herein.  Judgment  rendered  against 
plaintiffs  for  costs."  The  case  was  taken  on  error  to  the  dis- 
trict court,  where  no  objection  was  made  to  the  form  of  the 
Judgment.  In  the  supreme  court  the  defendant  moved  to  dis- 
miss the  petition  in  error  because  there  was  no  final  judgment. 
Held^  That  the  objection  should  have  been  made  in  the  district 
court,  and  that  the  Judgment,  although  informal,  was  not  void. 

Motion  to  dismiss  petition  in  error. 
Norval  Brothers,  for  the  motion. 
D.  C.  McKUlip,  contra. 


JANUAEY  TERM,  1888.  9 

Harbach  v.  Miller. 

By  the  CJotjrt. 

This  case  was  tried  to  a  jary  in  the  oounty  court  of  Sew- 
ard county^  and  a  verdict  was  returned  that  the  plaintiff  had 
no  cause  of  action.  The  court  thereupon  rendered  judg- 
ment as  follows:  "I  hereby  render  judgment  against 
plaintifis  for  costs  herein.  Judgment  rendered  against  plain- 
tifis  for  costs.''  The  case  was  taken  on  error  to  the  district 
court,  where  the  judgment  was  affirmed.  No  objection  was 
made  in  that  court  to  the  form  of  the  judgment,  and  the 
case  was  heard  there  upon  the  errors  assigned  without  ob- 
jection. But  in  this  court  the  defendant  moves  to  dismiss 
the  petition  in  error,  because  this  is  no  final  ju<lgment. 

This  objection  comes  too  late.  It  should  have  been  made 
in  the  district  court.  If  made  there,  the  court  could  have 
remanded  the  cause  for  a  final  judgment;  but  the  judg- 
ment as  rendered,  while  informal  and  incomplete,  is  not  void. 
Orowdlv.  Johnson,  2  Neb.,  155.  Vangeazdv.  Hilly ard, 
1  Houston  (Del.),  515.  The  motion  to  dismiss  must  be 
overruled. 

Motion  ovebruled. 


John  A.  Harbach,  plaintiff  in  ebbob^  v.  Lobin 

MiLLEE,  DEPENDANT  IN  EBBOB. 

j^eotment:  action  on  itndertakino  oiykn  on  bemoval  of 
CAxrss  to  suPBKMie  ooiTBT.  Action  on  a  supereedeas  undertak- 
ing in  an  ejectment  caae,  taken  to  the  supreme  court  on  error. 
The  language  of  the  undertaking  is,  **That  the  said  Harbach 
during  the  possession  of  said  property,  will  not  commit  or  suf- 
fer to  be  committed  any  waste  thereon,  and  if  the  Judgment  be 
affirmed,  he,  said  Harbach,  will  pay  the  said  Miller  the  value  of 
the  use  and  occupation  of  the  property  from  the  date  of  this  under- 
taking until  the  delivery  of  the  possession,"  etc.  Evidence  on 
the  trial  not  disputed,  that  at  the  date  of  the  undertaking 
the  property  consisted  of  one  and  six  or  seven-tenths  acres  of 
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land  near  the  center  of  a  large,  enolosed,  and  cultivated  field 
without  improvementSi  except  a  root-house  of  but  nominal 
value;  but  sometime  afterwards  parties  not  in  privity  with 
either  party  to  the  saM  undertaking,  erected  two  small  frame 
dwelling  houses  on  said  premises.  The  trial  court  instructed 
the  Jury  inter  alia  as  follows:  "  2.  The  fact  that  the  houses  in 
question  may  not  have  been  on  the  premises,  or  been  fit  for  oc- 
cupancy at  the  time  when  the  bond  was  given,  should  the  Jury 
find  such  to  be  the  fact,  does  not  prevent  the  plaintiff  firom  re- 
covering the  value  of  the  rent  and  occupation,  as  found  by  the 
Jury,  after  the  erection  of  the  houses,  and  while  fit  for  occu- 
pancy," and  refused  instructions  requested  by  the  defendant  to 
the  opposite  effect.    Held,  error  and  a  new  trial  awarded. 

Erbob  to  the  district  oourt  for  Douglas  county.  Tried 
below  before  Savage,  J. 

John  D.  Hotoey  for  pbuutiff  in  errori  dted  Tyler  on 
Ejectment,  etc,  848.  QyuUei^^  Oase,  5  Coke  R.,  30. 
Oreen  v.  Biddk,  8  Wheat,  81-82.  Jackson  v.  Loomis,  4 
Cow.,  168.  Hylton  v.  Brown,  2  Wash.  C.  C,  166.  Sed- 
wick  Meas.  Dam.  (126),  141,  and  cit.  Dothage  v.  Stuart, ' 
35  Mo.,  261.  Morriaon  v.  BobvMon,  31  Pa.  St,  466. 
Worihingion  v.  Young,  8  Ohio,  401.  Harrall  v.  Gray, 
12  Neb.,  644.    Bouvier's  L.  Die,  Mesne  Profits. 

E.  WaJceUy,  for  defendant  in  error,  cited  BomoeB  v. 
Blake,  2  Pick.,  606.  Denny  v.  (Mom,  4  Cow.,  829. 
ScUemmer  v.  North,  32  Mo.^  206.  White  v.  Mosea,  21  CaL^ 
34. 

Cobb,  J. 

The  question  in  this  case  arises  upon  certain  instructions 
given  and  refused,  and  is  most  fully  presented  by  the  in- 
struction numbered  2,  given  at  the  request  of  the  plain- 
tiff, in  the  following  words:  ''The  fact  that  the  houses  in 
question  may  not  have  been  on  the  premises  or  been  fit  for 
occupancy  at  the  time  when  the  bond  was  given,  should 
the  jury  find  such  to  be  the  fact,  does  not  prevent  the 
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plaintiff  from  recovering  the  value  of  the  rents  and  occu- 
pation, as  found  by  the  jury,  after  the  erection  of  the 
houses  and  while  fit  for  occupancy."  It  appears  from  the 
record,  that  at  the  November,  1873,  term  of  the  Douglas 
county  district  court,  the  defendant  in  error  obtained  a 
judgment  against  the  plaintiff  in  error  for  the  possession 
of  the  block  of  land  in  question.  On  the  2nd  day  of 
January,  1874,  the  plaintiff  in  error,  for  the  purpose  of 
staying  the  issuance  of  a  writ  of  possession  on  said  judg- 
ment until  the  same  cculd  be  reviewed  in  this  court,  entered 
into  an  undertaking  with  security  to  the  defendant  in  er- 
ror, in  the  penal  sum  of  five  hundred  dollars,  that  the  said 
plaintiff  in  error,  during  the  possession  of  said  property, 
would  not  commit  or  -suffer  to  be  committed  any  waste 
thereon,  and  if  this  judgment  should  be  afiirmed,  he,  said 
plaintiff  in  error,  would  pay  to  said  defendant  in  error  the 
value  of  the  use  and  occupation  of  the  property  from  the 
date  of  the  said  undertaking  until  the  delivery  of  the  pos- 
session pursuant  to  the  judgment,  etc.  The  judgment 
was  affirmed  in  this  court,  and  the  possession  of  said  prem- 
ises delivered  pursuant  thereto  on  the  24th  day  of  April, 
1875 ;  and  this  suit  was  brought  on  the  said  undertaking 
igainst  the  plaintiff  in  error  and  his  security,  for  the  value 
of  the  use  and  occupation  of  the  property. 

It  appears  from  the  testimony  that  at  the  time  of  the 
execution  of  the  undertaking,  the  premises  consisted  of 
one  and  six  or  seven-tenths  acres  of  agricultural  land  in 
an  enclosed  field  of  far  greater  extent,  without  improve- 
ments except  a  rootrhouse  of  merely  nominal  value. 
That  the  said  premises  were  then  occupied  for  gardening 
purposes  by  lessees,  not  under  the  plaintiff  in  error,  but  un- 
der a  grantee  in  the  second  degree  of  the  title  thereto, 
conveyed  by  the  plaintiff  in  error  some  years  before  the 
giving  of  the  undertaking.  The  houses  referred  to  by  the 
court,  in  its  instructions,  were  not  in  existence  at  the  time 
of  the  giving  of  the  undertaking,  but  were  placed  on  the 
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premises  and  made  inhabitable  between  the  first  day  of 
February  and  the  first  day  of  April,  1874.  According  to 
the  evidence,  the  rental  value  of  the  premises,  including 
the  two  houses,  was  from  ten  to  twenty  dollars  per  month. 
Without  the  houses,  in  the  condition  in  which  it  was  at 
the  date  of  the  undertaking,  its  i*ental  value  was  from  two 
and  a  half  to  five  dollars  per  acre  per  annum. 

In  the  brief  time  at  our  command  we  have  not  been  able 
to  find  a  single  adjudicated  case  which,  to  our  mind,  covers 
the  point  involved  in  this  case.  It  is  no  doubt  well  set- 
tled, independent  of  any  legislation,  in  the  nature  of  occu- 
pying claimants  acts,  that  in  an  action  for  mesne  profits 
against  a  bona  fide  purchaser,  he  will  be  allowed,  against 
the  plaintiff,  in  mitigation  of  damages,  the  value  of  per- 
manent improvements  made  in  good  faith  to  the  extent  of 
the  rents  and  profits  claimed  by  the  plaintiff.  But  the 
plaintiff  in  error  does  not  bring  himself  within  the  benefit 
of  that  rule,  nor  could  he,  for  the  reason  that  the  improve- 
ments were  not  made  by  him  but  by  another  person,  in 
whose  shoes  he  is  made  to  stand  by  force  of  the  contract  of 
the  undertaking.  While  the  undertaking  estops  him  to 
deny  the  possession  of  the  premises,  yet  as  he  was  not  in 
possession,  in  point  of  fact,  he  could  not  avail  himself  of 
the  benefit  of  these  improvements. 

While  this  action  is  one  in  the  nature  of  an  action  for 
mesne  profits,  it  is  not  that.  It  is  an  action  for  the  breach 
of  a  special  contract.  The  fact  that  the  contract  is  a  stat- 
utory one,  and  somewhat  compulsory,  doco  not  change  its 
nature  as  a  contract,  nor  the  rules  for  ascertaining  the  rights 
of  the  parties  thereto  upon  its  breach.  It  is  to  be  con- 
strued by  the  same  rules  as  other  written  contracts  between 
parties.  If  words  are  used  in  a  doubtful  sense  as  to  their 
meaning  or  application,  courts  should,  if  possible,  give  them 
the  meaning  and  application  intended  and  understood  by  the 
parties  themselves  at  the  time  of  making  the  contract. 

The  supreme  court  of  Vermont,  by  Judge  Redfield,  in 
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the  case  of  Gunnison  v.  Bancroft,  11  Vt.,490,  state  the 
rule  as  follows :  "  Language  used  by  one  party  to  a  contract 
is  to  receive  such  a  construction  as  he  at  the  time  supposed 
the  other  party  would  give  to  it,  or  such  a  construction  as 
the  other  party  was  fairly  justified  in  giving  to  it,  which 
is  the  same  thing/' 

To  the  same  effect  is  the  following:  "Every  treaty" 
says  Vattel,  "should  be  interpreted  as  the  parties  under- 
stood it  when  the  act  was  prepared  and  accepted/'  Note 
to  Kent's  Commentaries,  vol.  2,  p.  557. 

To  apply  this  rule  to  the  case  at  bar:  The  subject-mat- 
ter was  the  one  and  six  or  seven-tenths  acres  of  land,  the 
possession  of  which  had  been  adjudged  to  the  defendant  in 
error;  the  object  of  the  undertaking  was  to  delay  the  car- 
rying of  said  judgment  into  effect  until  the  same  could  be 
reconsidered  in  the  appellate  court,  the  language — "would 
pay  *  *  *  the  value  of  the  use  and  occupation  of  the 
property." 

What  property  did  the  plaintiff  in  error  have  a  right  to 
suppose  the  other  party  would  construe  this  language  to 
mean,  or  what  meaning  or  construction  was  the  defendant 
in  error  fairly  justified  in  giving  to  it?  Certainly  none 
other  than  the  one  and  six  or  seven-tenths  acres  of  land, 
the  block  of  ground  which  had  been  and  still  was  in  liti- 
gation between  the  parties.  This  is  as  the  ^)arties  under- 
stood it  when  the  act  was  prepared,  and  so  the  treaty  should 
be  interpreted. 

We  therefore  reach  the  conciasion  that  the  district  court 
erred  in  giving  the  instruction  No.  2  of  the  plaintiff's  re- 
quests, and  in  refusing  to  give  the  requests  of  the  defend- 
ant containing  the  opposite  principle  as  the  law  of  the  case. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 


Revebsbd  and  aemanbed. 
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The  Union  Pacific  Railway  Company,  plaintiff 
IN  EBROB,  V.  Charles  High,  defendant  in  error. 

HailroadB:  damaqs  to  stock:  fencing.  Action  against  the 
railroad  company  for  killing,  by  means  of  its  engine  and  train, 
certain  hogs  of  the  plaintiff,  at  a  point  on  its  line  where  said 
company  had  failed  to  comply  with  the  law  requiring  it  to  fence 
its  track,  etc.  It  was  stipulated  that  the  hogs  were  killed  by  a 
passing  train  of  defendant  at  a  point  on  its  road  not  within  the 
limits  of  any  town,  city,  or  village,  and  at  a  point  where  said 
road  was  not  fenced  on  either  side ;  that  said  hogs  had  escaped 
from  the  enclosure  of  the  plaintiff,  and  were  at  large  without 
the  actual  fault  of  the  plaintiff,  in  the  day-time  at  the  time  they 
were  killed,  but  that  they  were  killed  without  any  negligence 
on  the  part  of  said  defendant  and  its  agents  or  employees  other 
than  what  may  be  implied  f^om  the  neglect  to  fence  the  line  of 
its  road.  A  finding  and  Judgment  for  the  stipulated  value  of 
the  hogs  for  the  plaintiff  upheld. 

Error  to  the  district  court  for  Dodge  couDty.  Tried 
below  before  Post,  J. 

A.  J.  Poppleton  and  J.  M,  Thurston,  for  plaintiff  in 
error,  contended  that  the  act  of  March  1st,  1875,  being 
subsequent  to  the  act  of  1867,  is  to  be  given  its  full  force 
and  effect;  that  the  railroad  company  is  not  bound  to  fence 
against  stock  restrained  from  running  at  large  by  law;  that 
the  law  charges  the  defendant  in  error  with  n^ligence, 
notwithstanding  his  hogs  escaped  without  his  actual  fault; 
that  the  plaintiff  in  error  is  not  charged  absolutely,  and  if 
at  all,  only  in  the  absence  of  contributory  negligence  on 
the  part  of  defendant  in  error;  that  the  defendant  in  error 
is  chargeable  with  contributory  negligence  in  suffering  his 
animals  to  escape,  and  therefore  cannot  recover;  and  that 
the  legislature  had  no  right  to  say  that  a  railroad  company 
shall  be  abaohUdy  liable  for  stock  killed  by  its  trains  re- 
gardless of  the  degree  of  negligence  that  may  be  chargeable 
to  the  stock  owner.     In  support  of  these  views  cited: 
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EaUroad  v.  Skinner,  19  Pa,  St.,  298.  Clark  v.  Railroad, 
36  Mo.,  202.  Dean  t?.  Railroad,  22  N.  H.,  316.  WU- 
liama  v.  Railroad,  2  Mich.,  259.  Thorpe  v.  R.  R.,  27 
Vt.,  140.  Trice  v.  R.  R.,  49  Mo.,  438.  Tonawanda  R. 
R.  V.  Mwnger,  5  Denio,  259.  C.  &  N,  W.  R.  R.  v.  Goes, 
1 7  Wis.,  428.  Stuck  v.  Railroad,  9  Wis.,  202.  PiUeburg, 
Ft  Wayne,  etc.,  v.  Mithven,  21  Ohio  State,  586.  Central 
Branch  R.  R.  v.  Lee,  20  Kan.,  353. 

William  Marshall,  for  defendant  in  error,  cited :  F.  &  P. 
M.  R,  R.  V.  Lull,  28  Mich.,  510,  and  cases  there  cited. 
Shepard  v.  Railroad,  35  N.  Y.,  641.  Ewing  v.  Railroad, 
72  111.,  27.  Oillam  v.  Railroad,  26  Minn.,  268.  RaO- 
road  V.  Wiggins,  24  Kan.,  588.  Spenoe  v.  C.  &  N,  W. 
R.  R.,  25  Iowa,  139. 

Cobb,  J. 

The  question  presented  by  the  stipulation  and  special 
findings  in  this  case  is,  whether  a  railroad  company  is  lia- 
ble for  killing  hogs  which  had  escaped  from  the  enclosure 
of  the  owner,  and  were  at  large  without  his  actual  fault,  in 
the  day-time,  at  a  point  where  the  railroad  was  not  fenced, 
not  within  the  limits  of  any  city  or  village,  but  which 
were  killed  without  any  negligence  on  the  part  of  the  rail- 
road company,  or  its  agents,  servants,  or  employes,  other 
than  what  may  be  inferred  from  the  neglect  to  fence  the 
line  of  road. 

The  legislation  bearing  on  the  subject  may  be  stated  as 
follows:  The  act  of  1867,  Laws  of  1867,  p.  88,  Comp. 
Stat.,  pp.  381-2,  provides:  "That  every  railroad  corpora- 
tion *  *  *  shall  *  *  *  erect  and  thereafter  main- 
tain fences  on  the  sides  of  their  said  railroad  *  *  * 
suitably  and  amply  sufficient  to  prevent  cattle,  horses, 
sheep,  and  hogs,  from  getting  on  the  said  railroad,  except 
at  the  crossings  of  public  roads  and  highways,  and  within 
the  limits  of  towns,  cities,  and  villages,  with  opens,  or  gates. 
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or  bars,  at  all  the  farm  crossings  of  such  railroads  for 
the  use  of  the  proprietors  of  the  lauds  adjoining  such 
railroad,  and  shall  also  construct,  where  the  same  has  not 
already  been  done,  and  hereafter  maintain  at  all  road  cross- 
ings, now  existing  or  hereafter  established,  cattle-guards 
suitable  and  sufficient  to  prevent  cattle,  horses,  sheep,  and 
hogs  from  getting  on  to  such  railroad ;  and  so  long  as  such 
fences  and  cattle-guards  shall  not  be  made  after  the  time 
hereinbefore  prescribed  for  making  the  same  shall  have 
elapsed,  and  when  such  fences  and  guards,  or  any  part 
thereof,  is  not  in  sufficient  repair  to  accomplish  the  objects 
for  which  the  same  is  herein  prescribed  is  intended,  such 
railroad  corporation  and  its  agents  shall  be  liable  for  any 
and  all  damages  which  shall  be  done  by  the  agents,  engines 
or  trains  of  any  such  corporation  *  *  *  to  any  cat- 
tle, horses,  sheep,  or  hogs  thereon ;  and  when  such  fences 
and  guards  have  been  fully  and  duly  made  and  shall  be 
kept  in  good  and  sufficient  repair,  such  railroad  corpora- 
tion shall  not  be  liable  for  any  such  damages  unless  n^li- 
gently  or  willfully  done." 

The  act  1875,  Laws  of  1875,  p.  190,  Comp.  Stat,  p.  51, 
provides:  "That  from  and  after  the  first  day  of  March, 
1 875,  sheep  and  swine  shall  be  restrained  from^ running  at 
large  in  the  State  of  Nebraska,"  etc. 

The  act  of  1877,  entitled :  "An  act  to  amend  section  two 
of  an  act  to  define  the  duties  and  liabilities  of  railroad  com- 
panies," approved  June  22,  1867,  Laws  of  1877,  p.  59, 
Comp.  Stat.,  sec.  382,  provides :  "  That  section  2  of  an  act 
to  define  the  duties  and  liabilities  of  railroad  companies,' 
approved  June  22,  1867,  be  amended  so  as  to  read 
as  follows:  'Any  railroad  company  hereafter  running  or 
operating  its  road  in  this  state,  and  failing  to  fence  on  both 
sides  thereof  against  all  live  stock  running  at  large  at  all 
points,  shall  be  absolutely  liable  to  the  owner  of  any  live 
stock  injured,  killed,  or  destroyed  by  their  agents,  em- 
ployes, or  engineers,"  etc. 
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From  the  above,  it  will  be  seen  that  it  was  the  duty  of 
the  railroad  company,  the  plaintiff  in  error,  to  have  fenced 
its  line  of  railroad.  This  is  admitted  by  the  stipalation 
not  to  have  been  done  at  the  point  where  the  hogs  were 
killed.  Section  one  of  the  act  of  1867  is  not  repealed  or 
amended  in  term^  The  duty  to  fence  its  road  on  both 
sides,  except  at  the  crossings  of  public  roads  and  highways 
and  within  the  limits  of  towns,  cities,  and  villages,  remains 
unimpaired.  It  was  also  the  duty  of  the  plaintiff  below, 
defendant  in  error,  to  have  restrained  his  hogs  from  run- 
ning at  large.  But  it  is  stipulated  that  said  hogs  had  es- 
caped from  the  enclosure  of  plaintiff,  and  were  at  large 
without  the  actual  fault  of  the  plaintiff,  in  the  day-time,  at 
the  time  they  were  killed;  also  that  they  were  killed  with- 
out any  negligence  on  the  part  of  defendant  and  its  agents 
or  employes,  other  than  what  may  be  inferred  from  the 
neglect  to  fence  the  line  of  road. 

The  plaintiff  in  error  takes  the  position,  among  others, 
that  the  law  charges  the  defendant  in  error  with  negli- 
gence, notwithstanding  his  hc^  escaped  without  his  actual 
fault.  The  adjudicated  cases  bearing  on  the  question  of 
the  character  of  the  liability  of  railroad  companies  under 
fencing  laws  similar  to  our  own  sxe  so  numerous,  and  the 
views  therein  expressed  so  various  and  conflicting,  that  no 
attempt  will  be  made  to  reconcile  or  even  to  collate  them. 
But  we  will  content  ourselves  with  stating  tlie  conclusion 
to  which  we  have  arrived  after  a  very  thorough  examinar- 
tion  of  the  authorities. 

This  being  an  action  against  a  railroad  company  for 
killing  by  its  engine  and  train  certain  hogs  of  the  plain^ 
tiff,  at  a  point  on  its  line  where  it  had  failed  to  comply 
with  the  law  requiring  it  to  fence  its  track,  the  plaintiff 
was  only  required  to  prove  the  fact  of  the  killing,  the  own- 
ership and  value  of  the  hogs  killed,  and  that  the  track  at 
that  point  was  unfenced,  to  make  out  his  case,  prima  facie. 
No  negligence  on  the  part  of  the  engineers,  agents,  or  em- 
4 
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ployes  of  the  oompany  was  alleged  or  need  be  proved.  For 
the  purposes  of  this  case  it  will  not  be  necessary  to  decide 
what  might  have  been  the  effect  of  evidence  showing  the 
defendant  in  error  to  have  been  guilty  of  actual  negligence 
and  had  the  facts  not  been  stipulated  the  other  way,  but 
it  will  be  sufficient  to  say  that  the  law  does  not  impute  to 
him  such  negligence  on  account  of  his  hogs  having  escaped 
from  his  enclosure  against  his  will. 

Under  the  law,  and  upon  the  facts  as  stipulated^  the 
judgment  of  the  district  court  was  right  and  must  be  af-* 
firmed. 

Judgment  affirmed. 


^  767      William  Hewerkle  and  others,  plaintiffs  in  er- 
ror V.  Gage  County,  defendant  in  error. 

County :  liability  for  costs.     The  county  is  not  liable  for  de- 
fendant's witness  costs,  where  he  is  indicted  for  a  felony. 

Error  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Weaver,  J. 

J.  A,  Smith,  for  plaintiff  in  error,  cited  Const.,  Art.  I, 
Sec.  11.  Comp.  Stat.,  Sec.  437,  p.  730.  Id.,  Sec.  541a, 
p.  746. 

Colby  &  Hazlett,  for  defendant  in  error. 

Cobb,  J. 

Without  stopping  to  inquire  into  the  question  of  practice 
suggested  by  counsel  for  appellants  in  their  brief,  we  will 
proceed  to  the  examination  of  the  case  on  its  merits.  The 
question  is  correctly  stated  by  counsel:  "Is  the  county 
liable  for  defendants'  witness  costs  where  they  are  indicted 
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for  a  felony/'  Appellant  cites  Sec.  2,  Art.  1  of  the  Constita- 
tion.  Among  the  rights  guaranteed  by  that  section  are 
the  right  to  "appear  and  defend  in  person  or  by  counsel/' 
and  "to  have  process  to  compel  the  attendance  of  witnesses 
in  his  behalf  Appellant  also  cites  Sec.  437,  Comp.  S., 
p.  730,  which  provides  for  the  assignment  and  payment  of 
counsel  when  defendant  is  unable  to  employ  and  pay  the 
same  in  all  cases  of  prosecutions  for  felony,  for  the  pur- 
pose, as  we  suppose,  of  showing  or  illustrating  that  the 
l^islature,  having  made  a  provision  carrying  one  clause  or 
portion  of  the  section  into  effect,  it  should  be  construed  as 
carrying  the  balance  of  the  section  into  effect  in  the  same 
manner  and  as  giving  it  a  similar  construction.  We  not  only 
do  not  agree  to  this  conclusion,  but  if  this  action  of  the 
legislature  be  taken  to  prove  anything  on  the  subject  now 
under  consideration,  it  must  be  taken  to  prove  the  very 
reverse,  that  the  legislature,  having  passed  a  law  for  the 
payment  of  the  counsel  mentioned  in  the  section  of  the 
constitution,  it  would,  while  considering  the  section,  cer- 
tainly have  provided  for  the  payment  of  the  witnesses 
therein  named,  had  it  been  the  legislative  construction  of 
the  constitution  that  the  coste  of  the  defendants  witnesses 
were  to  be  paid  by  the  county.  But  the  constitution  deals 
only  with  the  matters  of  right,  while  the  law  provides 
for  the  payment  of  counsel  for  certain  defendants  in 
criminal  cases,  not  as  a  matter  of  right,  but  of  charity, 
and  limits  its  application  to  such  defendants  as  are  unable 
to  employ  and  pay  counsel. 

Again,  if  it  be  conceded  that  it  was  the  intention  of 
the  framers  of  the  constitution  to  make  it  the  duty  of  the 
l^islature  to  provide  for  the  payment  of  the  costs  of  the 
witnesses  of  all  persons  indicted  for  felonies,  it  will  also 
be  obvious  that  until  that  duty  is  discharged  by  the  legis- 
lature, the  right  thereto  on  the  part  of  the  citizen  remains 
suspended.  It  oannot  be  claimed  to  be  one  of  those  rights 
which  vindicate  themselves  and  can  be  enjoyed  without 
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further  grant  or  limitation  by  the  law-making  power. 
The  writer  cannot  conoeive  that  it  oould  have  been  ihe  in- 
tention of  the  experienced  men  who  framed  the  confititu- 
tion^  to  place  within  the  uncontrolled  hand  of  every  male 
factor  the  power  to  inundate  the  streets  of  the  oounty  seat, 
where  he  is  about  to  be  tried  for  crime,  with  his  friends 
from  the  four  comers  of  the  state  under  the  pay  of  the 
county,  upon  pretense  that  they  are  his  witnesses. 

But  it  cannot  be  claimed,  upon  any  reasonable  constrno- 
tion  of  the  language  of  the  constitutional  provision  in 
question,  that  it  was  the  intention  of  its  framers  to  make 
it  the  duty  of  the  legislature  to  provide  for  the  payment 
of  defendants'  witnesses  in  such  cases,  and,  however  that 
may  be,  they  certainly  have  never  done  it 

It  is  true  there  is  upon  the  statute  book  an  act  provid- 
ing ^'that  the  fees  of  all  the  witnesses  in  criminal  cases  in 
the  district  court  shall  be  paid  by  the  county  wherein  the 
indictment  is  found.''  Comp.  Stat.,  Sec.  541a,  p.  746. 
But  the  object  and  purpose  of  this  act  evidently  was  to 
settle  as  between  the  county  from  which,  and  the  one  to 
which,  a  criminal  case  had  been  removed  on  change  of 
venue,  which  should  pay  the  witness  fees  for  which  either 
county  was  liable  and  not  to  create  or  declare  any  new 
liability.     The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
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Andrew  E.  Spencer,  plaintiff  in  error,  v.  William 
J.  Thistle,  defendant  in  error. 

Practdoe  in  Supreme  Court.     A  motion  for  a  rehearing  must 
distinctly  Bpecify  the  grounds  upon  which  it  is  based. 

Application  for  rehearing  of  case  reported  13  Neb.,  227. 
Burr  &  Marshall,  for  the  application. 
By  the  Court. 

A  motion  for  a  rehearing  was  filed  in  this  cause  as  fol- 
lows: "Now  comes  the  defendant  in  error  by  his  attorneys. 
Burr  &  Marshall,  and  upon  the  grounds  stated  in  the  brief 
for  a  rehearing,  and  substantiated  by  the  additional  por- 
tion of  the  record,  both  herewith  filed,  moves  the  court  to 
grant  a  rehearing  of  this  action,  and  for  such  other  further 
or  different  relief  in  the  premises  as  this  court  may  deem 
just'' 

Bule  16  provides  that:  "A  motion  for  a  rehearing  may 
be  filed  as  of  oourae  at  any  time  within  thirty  days  from 
the  filing  of  the  opinion  of  the  court  in  the  case.  Such 
motion  must  distinctly  specify  the  ground  upon  which  it 
is  based,  and  be  accompanied  by  a  printed  brief  of  the 
argument  of  counsel,  and  the  authorities  cited  in  its  sup- 
port," etc. 

A  motion  is  a  pleading,  and  as  such  goes  upon  the  record, 
but  a  brief  is  supposed  to  contain  merely  the  argument  of 
counsel  and  the  authorities  in  support  of  the  motion.  The 
motion  must  contain  the  reasons  why  a  rehearing  is  desired, 
so  that  if  it  is  sustained,  the  adverse  party  may  be  advised 
of  the  questions  to  be  reconsidered  on  the  rehearing.  Under 
the  code  a  motion  must  distinctly  specify  the  object  sought. 
The  motion  in  this  case  is  too  indefinite  to  justify  the  court 
in  granting  a  rehearing.     It  mast  therefore  be  overruled. 

Motion  overruled. 
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The  State,  ex  eel.  Fikst  National  Bank  of  Beat- 
rice, V.  Thb  Board  op  County  Commissioners  op 
Gosper  County. 

1.  Iievy  of  Taxes  by  Coimty  Commissioners :    xstiicates. 

CoaDty  warrants  having  been  drawn  on  a  fund  in  the  treasury 
or  tax  levied  for  their  payment,  county  commissioners  have  no 
authority  to  include  in  their  estimates,  and  levy  taxes  in  excess 
of  the  maximum  fixed  by  law,  an  additional  sum  for  the  pay- 
ment of  such  warrants  as  have  not  been  paid  out  of  former  lev- 
ies. In  such  case  when  the  ordinary  taxes  are  insufficient  to 
pay  the  claim,  the  remedy  provided  by  statute  is  to  fUnd  the 
debt 

2.    :  .    in  a  proper  case,  county  commissioners  will 

be  compelled  to  include  in  their  estimate  of  taxes  for  the  cur- 
rent year  a  sufficient  amount,  within  the  limits  fixed  by  law,  to 
pay  claims  against  the  county. 

Original  applicatioa  for  mandamus. 
J.  8.  Oilham,  for  the  relator. 
A,  E.  Harvey,  for  the  respondents. 
By  the  Court. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendants  to  include  in  their  estimate  of  taxes  to  be  lev- 
ied for  the  current  year  a  sufficient  amouut  in  excess  of 
the  highest  rate  allowed  by  law  to  pay  a  certain  warrant 
of  said  county  for  the  sum  of  $743.00. 

The  relator  alleges  in  the  affidavit,  that  in  the  year  1874 
the  county  commissioners  of  Gosper  county  levied  certain 
taxes  for  the  general  fund  of  said  county,  and  thereafter, 
in  October  of  that  year,  purchased  certain  blank  books  of 
the  S.  W.  Paper  Co.,  which  were  duly  delivered,  and  the 
account  for  the  same  audited  and  allowed,  and  the  warrant 
in  question  drawn  for  said  account,  and  thereafter  assigned 
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to  the  relator.  It  is  also  allied  that  said  warrant  was 
presented  to  the  treasurer  of  said  coanty^  and  not  paid  for 
want  of  funds,  and  that  the  same  is  now  roistered;  that 
there  are  no  funds  in  the  treasury  to  pay  the  same,  and 
said  warrant  will  not  be  paid  unless  the  defendants  are 
compelled  by  mandamus  to  include  in  the  estimate  of  and 
levy  of  taxes  for  this  year  a  8u£Scient  amount  to  pay  the 
same; 

The  defendants  demur  to  the  application  upon  the 
ground  that  the  facts  stated  therein  are  not  sufficient  to  en- 
title the  relator  to  the  relief  sought. 

Sec.  6,  art  IX  of  the  Constitution^  provides  that  ^'  county 
authorities  shall  never  assess  taxes  the  aggr^ate  of  which 
shall  exceed  one  and  a  half  dollars  per  one  hundred  dol- 
lars valuation,  except  for  the  payment  of  indebtedness  ex- 
isting at  the  adoption  of  this  constitution,  unless  author- 
ized by  a  vote  of  the  people  of  the  county  .'* 

The  present  constitution  took  effect  November  1, 1876, 
but  the  warrant  in  question  was  issued  prior  to  that  time. 
The  question  presented  therefore  is,  is  a  county  warrant 
such  an  evidence  of  debt  as  to  justify  the  county  commis- 
sioners in  levying  a  tax  in  excess  of  the  maximum  fixed 
by  law  for  the  payment  of  the  same? 

In  1859  an  act  was  passed  by  the  legislature  providing 
that  it  should  be  unlawful  for  county  commissioners  to  is- 
sue warrants  in  excess  of  the  amount  levied  by  tax  for  the 
current  year.  This  act  continued  in  force  until  1879,  when 
the  commissioners  were  restricted  to  fifty  per  cent,  which 
in  1881  was  extended  to  seventy-five  per  cent.  There  are 
also  provisions  for  funding  warrants  in  certain  cases,  by 
submitting  the  question  to  a  vote  of  the  people.  Constru- 
ing these  several  provisions  together,  it  is  very  clear  that 
warrants  which  were  properly  drawn  upon  a  tax  duly  lev- 
ied, but  which  from  some  cause  have  not  been  collected, 
do  not,  until  they  are  funded  under  the  provisions  of  the 
statute,  constitute  such  a  debt  against  the  county  as  to  jui»- 
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tify  the  commissioners  in  levying  a  tax  in  exoess  of  the 
maximum  fixed  by  the  statute  for  their  payment. 

In  a  proper  case  the  commissioners  will  be  compelled  by 
mandamus  to  make  sufficient  estimates,  within  the  limits 
fixed  by  law,  of  the  amount  to  be  levied  to  meet  the  ex- 
penses and  indebtedness  of  the  county;  but  the  case  at  bar 
does  not  justify  them  in  making  an  estimate  or  levying  the 
tax  prayed  for.     The  writ  must  therefore  be  denied. 

Writ  denied. 


Ex  PARTE  GUSTAV  R.  WOLP. 

1.  Liquor  License :    power  of  city  council.    A  city  council 

in  regular  session  adjourned  to  a  particular  time  for  the  pur- 
pose of  considering  certain  remonstrances  against  licenses  to 
sell  intoxicating  liquor.    Heldf  That  the  council  at  the  ad- 
journed session  might  act  upon  any  matter  proper  to  come  be 
fore  it  in  regular  session. 

2.  City  Ordinanoes :    ooNBTBucrioir.    Where  an  ordinance  con- 

tains a  provision  plainly  repugnant  to  a  former  ordinance,  to 
the  extent  that  there  is  a  conflict|  the  former  ordinance  is  re- 
pealed by  implication. 

8.    :   CLOsiNQ  SALOONS.     An  ordinance  of  a  city  of  the  second 

class  requiring  saloons  to  close  at  ten  p.m.,  and  remain  dosed 
to  Ave  A.M.  next  dtiy,  is  valid  and  within  the  authority  conferred 
upon  the  mayor  and  city  council. 

Original  application  for  a  writ  of  habeas  corpus. 

J.  L.  Oaldwell,  for  the  application. 

1.  The  pretended  amendment  was  pretended  to  be 
passed  at  a  special  meeting  of  the  city  council^  which  pre- 
tended special  meeting  was  void  for  want  of  a  sufficient 
call  and  notice  of  the  time,  place,  and  object  of  said  special 
meeting,  and  for  want  of  a  journal  record  of  the  submis- 


JANUARY  TERM,  1883.  26 


Ex  parto  Wolf. 


sion  of  said  call  and  object,  and  the  disposition  made 
thereof.  Dey  v.  Jersey  (My,  19  N.  J.  Eq.,  412.  Baltic 
more  t?.  ProiUy,  25  Md.,  18.  1  Dillon  Corp.,  sec.  264. 
Bex  V.  Hillf  4  Bam.  &  Cress.,  644.  Bex  v.  GrimshaWy  10 
Q.  B.,  747.    Sherwin  v.  Bugbee,  16  Verm.,  444. 

2.  Amendment  is  void.  Covoley  v.  Town  of  RushvUlej 
60  Ind.,  327.     Qmtm  v.  Ned,  9  Ohio  State,  440. 

3.  Council  have  no  power  to  fix  time  for  closing  sa- 
loons. 1  Dillon,  p.  364.  Cooley  Const.  Lim.,  sec.  195. 
Savannah  v.  Husaey,  21  6a.,  80.  In  re  Burnett,  80  Ala., 
461. 

W.  B.  KeUy  and  A,  C  Bicketts,  contra. 

Maxwell,  J. 

The  petitioner  is  a  licensed  saloon  keeper  in  the  city  of 
Lincoln,  and  alleges  that  he  is  unlawfully  deprived  of  his 
liberty  by  the  jailor  of  that  city. 

In  April,  1882,  iihe  mayor  and  council  of  the  city  of 
Lincoln  passed  an  ordinance  as  follows :  '^  It  shall  be  un- 
lawful for  any  person  under  this  ordinance,  whether  by 
himself  or  his  clerk,  to  sell  or  give  away  any  intoxicating, 
malt,  spirituous,  vinous,  mixed,  or  fermented  liquors  to  any 
minor  under  the  age  of  twenty-one  years,  or  to  any  In- 
dian, idiot,  insane  person,  or  habitual  drunkard,  or  to  keep 
open,  or  to  vend,  sell,  or  give  away  any  malt,  spirituous, 
vinous,  or  fermented  liquors  in  his  place  of  business  on 
the  day  of  any  general  or  special  election  held  in  said  city 
of  Lincoln,  or  after  the  hour  of  ten  o'clock  p.m.,  and  on 
any  day  before  the  hour  of  five  o'clock  a.m.  on  the  follow- 
ing day,  or  afber  the  hour  of  ten  o'clock  p.m.  on  Saturday 
and  before  the  hour  of  five  o'clock  a.m.  of  the  following 
Monday ;  and  every  such  person  to  whom  a  license  shall 
be  granted  as  aforesaid,  shall  keep  his  bar  or  place  of  vend- 
ing such  liquors  in  the  front  room  nearest  the  principal 
street  of  the  building,  to  be  designated  in  such  license  as 
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the  place  where  such  vending  and  giving  away  may  take 
place,  and  shall  keep  such  bar  or  place  of  vending  such 
liquors  at  all  times  exposed  to  the  street,  and  the  view 
thereof  from  the  street  upon  which  such  building  fronts, 
and  also  of  the  whole  inner  side  of  the  rear  wall  of  such 
room,  wholly  unobstructed  by  screens,  temporary  partitions, 
paint,  frosting,  curtains,  or  any  other  obstacle  from  such 
street;  and  shall  allow  or  permit  no  gambling  or  gaming 
in  any  room,  cabin,  or  sub-division  of  any  room  in  or  con- 
nected with  the  room  in  which  said  bar  is  kept,  or  in  any 
other  place,  cellar,  outhouse,  or  other  place  over  which  the 
person  having  such  license  shall  have  any  control  or  au- 
thority ;  and  all  the  conditions  and  regulations  of  this  sec- 
tion shall  be  plainly  written  or  printed  in  ev^y  license  so 
granted,  in  addition  to  such  as  are  contained  in  the  form 
prescribed  in  section  eight  of  this  ordinance.  And  who- 
soever shall  be  convicted  of  any  violation  of  the  provis- 
ions of  this  section  shall  be  fined  in  any  sum  not  less  than 
ten  dollars  nor  more  than  one  hundred  dollars,  and  costs 
of  prosecution,  and  stand  committed  to  the  city  jail  until 
such  fine  and  costs  shall  be  paid,  and  said  section,  as  here- 
tofore existing,  is  hereby  repealed. 

'^  Sec.  2.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  its  passage  and  publication  according  to 
law. 

"Passed  April  11,  1882;  approved  April  11,  1882. 

"  John  Doolittle,  Mayor. 

"  Attest :  R.  C.  Manley,  City  Clerk.'^ 

The  petitioner  kept  his  saloon  open  later  than  ten 
o'clock  P.M.  and  was  tried  and  convicted  of  the  offense, 
and  sentenced  to  pay  a  fine  of  twenty-five  dollars  and 
costs  and  to  stand  committed  until  the  same  was  paid. 
Having  failed  to  pay  the  fine  he  was  committed  to  jail, 
from  which  he  now  asks  to  be  discharged  on  habeas  cor^ 
pus. 

It  is  contended  on  behalf  of  the  petitioner  that  the  or- 
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dinance  in  qaestion  is  void  for  want  of  a  sufficient  call 
signed  by  the  mayor  or  any  three  councilmen  stating  the 
object  of  the  special  meeting  at  which  it  was  passed.  The 
following  is  the  record  of  the  proceedings  of  the  conncil: 

"IjINCX)u^,  Nebraska,  April  10, 1882. 

''Oonncil  met — ^present.  Mayor  Wright,  Councilmen  Doo- 
Htde,  Grimes,  Harley,  Linderman,  and  Munson. 

'^  Councilmen  el  ect,  Baum,  Krone,  and  Shaberg  were  sworn 
in  by  the  City  Clerk.  Mayor  Wright  administered  the 
oath  of  office  to  John  Doolittle,  Mayor  elect.  Council  ad- 
journed, and  Mayor  Doolittle  called  the  new  council  to 
order — ^present,  Councilmen  Baum,  Harley,  Krone,  Lind- 
erman, Munson,  and  Shaberg. 

''The  matter  of  remonstrance  of  H.  W.  Hardy  et  al., 
against  the  granting  of  liquor  licenses  to  H.  W.  Wolte- 
made  et  al.,  came  up.  Mr.  Scott,  for  the  protestants, 
asked  further  time.  Attorneys  Billingsley  and  Kelly 
asked  immediate  consideration.  On  motion  Councilman 
Munson,  Tuesday  afternoon  at  —  p.m.  was  set  to  hear  the 
case  in  issue,  and  the  clerk  was  instructed  to  issue  subpoe- 
nas, etc.     *****     Council  adjourned.^' 

"Lincoln,  Nebraska,  April  11,  1882. 

"Adjourned  session. 

"Council  met — ^present.  Mayor  Doolittle,  Councilmen 
Baum,  Harley,  Elrone,  Linderman,  Munson,  and  Shaberg. 

"On  motion  the  reading  of  minutes  of  last  meeting  was 
dispensed  with. 

"  Business  was  taken  up  under  order  of  unfinished  busi- 
ness. 

"On  motion  Councilman  Linderman,  the  testimony  in 
case  of  remonstrances  against  applicants  for  liquor  license, 
if  testimony  should  be  heard,  was  authorized  to  be  taken 
by  a  short-hand  reporter. 

"On  motion  Councilman  Munson,  applications  and 
bonds  for  liquor  license  and  the  remonstrances  were  read. 

"Mr.  N.  S.  Scott,  for  the  committee,  stated  that  negotia- 
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tions  were  pending  looking  toward  a  withdrawal  of  the 
remoastranoe,  and  upon  his  suggestion  council  took  a  re- 
cess for  a  few  minutes*  When  oouncil  came  to  order 
again  the  petition  of  H.  Woltemade  was  taken  up.  L. 
W.  Billingslej,  attorney  for  applicants,  stated  that  the  par- 

» 

ties  in  interest  had  agreed  to  a  settlement  on  the  following 

basis :     Remonstrants  withdrawing  their  protest,  applicants 

agreeing  to  an  ordinance  causing  saloons  to  be  closed  at 

ten  P.M.,  and  the  removal  of  all  curtains,  screens,  painted 

or  frosted  windows  and  doors,  and  all  other  obstructions ' 

to  view  from  the  street. 

^'  On  motion  Councilman  Munson,  adjourned  to  meet 

immediately  in  special  session  to  consider  said  ordinance, 

and  pass  upon  applications — ^ayes,  Councilmen  Baum,  Har- 

ley.  Krone,  Linderman,  Munson,  and  Shaberg. 

"Adjourned. 

"  R.  C.  Manley,  City  Clerk.'' 

"Lincoln,  Nebraska,  April  11, 1882. 

"Council  met  immediately  in  special  session — ^present. 
Mayor  Doolittle,  Councilmen  Baum,  Harley,  £[rone,  Lin- 
derman, Munson,  and  Shaberg,  for  purpose  as  stated  above. 
Councilman  Harley  presented  an  ordinance,  to  amend  sec- 
tion nine  of  an  ordinance  entitled  "An  ordinance  to  license 
and  regulate  the  sale  and  giving  away  of  any  malt,  spir- 
ituous, or  vinous  liquors  in  the  City  of  Lincoln.  Ap- 
proved, Nov.  22,  1881. 

"The  ordinance  was  read  first  time. 

"On  motion  Councilman  Baum,  the  rules  were  sus- 
pended— ayes,  Councilmen  Baum,  Harley,  Krone,  Lin- 
derman, Munson,  and  Shaberg.  The  ordinance  was  read 
second  and  third  times  by  title,  and  declared  passed  on 
the  vote — ayes :  Councilmen  Baum,  Harley,  Krone,  Lin- 
derman, Munson,  and  Shaberg." 

It  is  said  that  as  the  oouncil  adjourned  on  the  10th  of 
April  until  the  11th,  for  the  purpose  of  hearing  the  remon- 
strances against  granting  a  license  to  Woltemade,  and  the 
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clerk  was  instructed  to  issue  subpoenas  for  witnesses,  and 
that  the  council  thereafter  adjourned,  that  at  the  ad- 
journed meeting  they  were  restricted  to  the  business  of 
hearing  remonstrances.  In  other  words,  that  the  council 
having  adjourned  for  the  purpose  of  considering  and  dis- 
posing of  special  business,  had  no  authority  to  transact  any 
other  business  than  such  as  they  had  designated  for  consid- 
eration. It  is  a  sujfficient  answer  to  this  objection  to  say 
that  there  was  no  such  restriction  upon  the  powers  of  the 
council.  It  is  true  that  the  record  shows  that  it  adjourned 
for  the  purpose  of  considering  the  remonstrances,  but  that 
did  not  limit  the  power  of  the  council  to  take  up  other 
legitimate  business.  It  was  fixing  a  time  for  the  hearing 
of  a  matter  in  relation  to  granting  licenses,  so  that  an  op- 
portunity would  be  given  those  interested  therein  to  attend 
with  their  witnesses. 

The  meeting  at  which  this  adjournment  was  had  was  a 
regular  one,  and  the  rule  as  to  adjournment  in  such  cases 
is  stated  by  an  eminent  writer  thus :  ''A  r^ular  meeting, 
unless  special  provision  is  made  to  the  contrary,  may  ad- 
journ to  a  future  fixed  day ;  and  at  such  meeting  it  will 
be  lawful  to  transact  any  business  which  might  have  been 
transacted  at  the  stated  meeting,  of  which  it  is,  indeed, 
but  the  continuation.  Unless  such  be  the  special  require- 
ment of  the  charter  or  by-law,  the  adjourned  r^ular  meet- 
ing would  not,  it  is  supposed,  be  limited  to  completing 
particular  items  of  business  which  had  been  actually  en- 
tered upon  and  left  unfinished  at  the  first  meeting,  but 
might,  if  the  adjournment  was  general,  do  any  act  which 
might  have  been  done  had  no  adjournment  taken  place.'' 
Dillon  Mun.  Cor.,  §  225,  and  cases  cited  in  note  3. 

That  id,  if  a  regular  meeting  is  adjourned,  any  business 
which  would  have  been  proper  for  the  council  to  consider 
at  that  meeting,  may  be  considered  and  acted  upon  at  the 
adjourned  meeting,  but  if  it  is  a  special  or  called  meeting, 
which  is  adjourned,  nothing  can  be  considered  at  such  ad- 
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journed  meeting  unless  it  could  have  been  considered  and 
acted  upon  at  the  special  meeting. 

This  being  a  r^ular  meeting  of  the  council,  which  was 
adjourned,  it  had  authority  to  consider  any  matter  which 
was  proper  to  come  before  the  city  council.  The  motion 
to  adjourn  and  immediately  go  into  special  session  to  con- 
sider an  ordinance  and  pass  upon  applications  was  equiva- 
lent to  a  motion  to  suspend  other  business,  and  dispose 
of  the  matters  embraced  in  the  motion.  Although  the 
word  adjournment  was  used,  it  was  not  intended  to  adjourn, 
but  to  remain  in  session  and  dispose  of  the  business  desig- 
nated in  the  notice.  The  council  was  acting  upon  ques- 
tions proper  for  it  to  consider,  and  the  court  will  construe 
its  proceedings,  which  have  been  fairly  conducted  and 
within  the  scope  of  its  powers,  with  great  liberality.  The 
first  objection  is  untenable. 

Second.  It  is  objected  that  the  ordinance  is  void  be- 
cause it  amends  section  eight  of  the  same  ordinance,  and 
does  not  contain  section  eight,  and  is  therefore  in  conflict 
with  section  seventy-nine  of  the  act  in  relation  to  cities  of 
the  second  class,  which  reads  as  follows :  ^'AU  ordinances 
and  resolutions,  or  orders  for  the  appropriation  or  payment 
of  money,  shall  require  for  their  passage  or  adoption  the 
concurrence  of  a  majority  of  all  members  elected  to  the  coun- 
cil or  board  of  trustees ;  ordinances  of  a  general  or  perma- 
nent nature  shall  be  fully  and  distinctly  read  on  three  dif- 
ferent days,  unless  three-fourths  of  the  council  or  trustees 
shall  dispense  with  the  rule ;  ordinances  shall  contain  no 
subject  which  shall  not  be  clearly  expressed  in  its  title, 
and  no  ordinance  or  section  thereof  shall  be  revised  or 
amended  unless  the  new  ordinance  contain  the  entire  ordi- 
nance or  secti:n  as  revised  or  amended,  and  the  Ordinance 
or  section  so  amended  shall  be  repealed.'^ 

The  requirementas  to  repealing  the  section  amended  is  sub- 
stantially the  same  as  in  section  eleven,  article  three  of  the 
state  Constitution  of  1875,  and  section  nineteen,  article  two 
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of  the  Coiistitation  of  1867,  yet  it  has  never  been  sup- 
posed that  where  a  statute  was  properly  passed,  which  con- 
tained provisions  repugnant  to  those  of  a  former  statute, 
but  not  as  an  amendment  thereof,  that  there  must  be  an 
express  repeal  of  such  former  statute  to  give  validity  to 
the  latter.  The  law  does  not  favor  a  repeal  by  implica- 
tion, but  a  later  statute,  which  contains  provisions  clearly 
repugnant  to  a  former,  repeals  it  as  completely  as  though 
it  contained  express  words  to  that  effect.  Johnson  v,  Hahnj 
4  Neb.,  146.  Go<Morrf  t;.  jBcwton,  20  Pick.,  410,  WhiJbney 
V.  Blanchardy  2  Gray,  208.  Pierpont  v.  Otouch^  10  Cal., 
316.  So  far  as  the  provisions  of  section  eight  are  in  con- 
flict with  section  nine,  the  same  are  repealed,  and  the  ordi- 
nance is  not  void  because  it  does  not  repeal  section  eight  in 
express  terms. 

The  third  objection  is  that  the  ordinance  in  question 
contains  provisions  in  conflict  with  the  state  law — 
that  is,  it  provides  a  different  form  of  license  from  that 
given  in  the  statute.  The  authority  cited  to  sustain  this 
proposition  is  Canton  r.  Nisty  9  Ohio  State,  439.  What- 
ever may  be  thought  of  the  reasoning  of  the  court  and  the 
conclusion  reached  in  that  case,  it  fails  to  show  the  inva- 
lidity of  the  ordinance  complained  of. 

Fomih,  The  attorney  for  the  petitioner  contends  that 
the  city  council  has  no  power  to  regulate  the  closing  of  sa- 
loons. Section  thirty-nine  of  the  act  creating  cities  of  the 
second  class  provides  that  the  city  council  may  pass  ordi- 
nances: 

'^To  restrain,  prohibit,  and  suppress  billiard  tables  and 
bowling  alleys  kept  for  public  uses,  houses  of  prostitution 
and  unlicensed  tippling  shops,  gambling  and  gambling 
houses,  and  other  disorderly  houses  and  practices,  and  all 
kinds  of  public  indecencies,  and  all  lotteries  or  fraudulent 
devices  and  practices  for  the  purpose  of  obtaining  money 
or  property. 

"  To  prevent  any  desecration  of  the  Sabbath  day,  com- 
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monlj  called  Sunday,  and  to  prohibit  public  amusements, 
shows,  exhibitions,  or  ordinary  business  pursuits  upon  said 
day. 

"To  prevent  intoxication,  fighting,  quarreling,  dog- 
fights, cock-fights  and  all  disorderly  conduct. 

"  To  forbid,  punish,  and  prohibit  the  selling  or  giving 
away  of  any  intoxicating  malt,  vinous,  mixed  or  fermented 
liquor  to  any  minor,  apprentice,  or  insane,  idiotic  or  dis- 
tracted person,  habitual  drimkard,  or  person  in  the  habit  of 
getting  intoxicated.''    Comp.  Stat.,  107,  108. 

Section^  sixty-nine  authorizes  the  mayor  and  council 
to  pass  ordinances  "  To  license,  r^ulate,  and  prohibit  the 
selling  or  giving  away  of  any  intoxicating  malt,  vinous, 
mixed  or  fermented  liquor,  the  license  not  to  extend  be- 
yond the  municipal  year  in  which  it  shall  be  granted,  and 
to  determine  the  amount  to  be  paid  for  such  license ;  pro- 
vided,  that  the  city  council  or  board  of  trustees  may  grant 
permits  to  druggists  for  the  sale  of  liquors  for  medicinal, 
mechanical,  sacramental,  and  chemical  purposes  only,  sub- 
ject to  forfeiture,  and  under  such  restrictions  and  regula- 
tions as  may  be  provided  by  ordinance ;  provided  further^ 
that  in  granting  licenses  such  corporate  anthorities  shall 
comply  with  whatever  general  law  of  the  state  may  be  in 
force  relative  to  the  granting  of  licenses.'^     Id.,  116. 

It  is  contended  that  the  latter  portion  of  the  section  takes 
away  the  power  of  the  city  council  to  impose  any  condition 
upon  the  selling  of  liquor  not  imposed  by  the  state  law. 
The  effect  of  the  language  of  the  statute  is,  that  license 
shall  be  granted  in  the  manner  provided  by  the  state  law 
— ^that  is,  upon  petition  signed  by  thirty  resident  freehold- 
ers of  the  precinct  or  town  where  the  liquor  is  to  be  sold. 
The  application  is  to  be  filed  with  the  proper  officer,  notice 
thereof  to  be  given,  a  hearing  had  thereon,  the  amount  to 
be  paid  for  the  license,  which  in  no  case  can  be  less  than 
$600,  to  be  paid,  and  a  bond  given  as  required  by  law,  etc. 
That  the  authority  to  regulate  the  opening  and  closing  of 
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galoons^  where  it  is  exercised  in  a  reasonable  manner^  is 
conferred  upon  the  mayor  and  council  of  a  city  of  the  sec- 
ond dass,  there  is  no  doubt  And  where  such  saloons  are 
permitted  to  keep  open  during  ordinary  business  hours  it 
will  not  be  deemed  an  abuse  of  such  authority.  Ordinances 
relating  to  the  healthy  comfort^  convenience^  good  order, 
and  general  welfare  of  the  inhabitants  of  a  municipality 
are  authorized  under  the  police  power  of  the  city.  Every 
citizen,  while  protected  in  the  ownership  of  his  property, 
which  cannot  be  appropriated  to  the  use  of  the  public  with- 
out just  compensation,  nor  to  private  use  at  all  without  the 
consent  of  the  owner,  yet  is  held  subject  to  the  police  reg- 
ulation that  it  diall  be  so  used  as  not  to  prove  pernicious 
to  his  immediate  neighbors  or  to  citizens  generally.  These 
r^ulations  rest  upon  the  maxim  ^^that  regard  be  had  to 
the  public  welfare,  is  the  highest  law.''  Dillon  on  Mun. 
Cor.,  §  93.  Broom's  Legal  Maxims,  I.  The  ordinance 
in  question  is  valid,  and  the  petitioner  having  been  con- 
victed of  its  violation  cannot  be  discharged  on  habeas 
corpus. 

The  writ  is  denied  and  the  proceedings  dismissed. 

Judgment  AOOORDmGLT. 


Peter   A.  McDowell,  appellee,  v.  E.  Mahy 
Gregory  et  al.,  appellants. 

Foreclosure  of  Mortgage:  deceit  bt  attobnst.  Ooe  P. 
employed  certain  attorneys  to  foreclose  a  mortgage  in  his  favor 
upon  certain  real  estate.  They  thereupon  commenced  an  action 
and  obtained  a  decree  of  foreclosure.  Afterwards  they  claimed 
to  have  discovered  that  a  portion  of  the  mortgaged  premises 
had  been  released  and  other  real  estate  taken  in  liou  thereof,  and 
they  thereupon  employed  another  attorney  to  obtain  a  decree 
setting  aside  the  decree  of  foreclosure,  to  have  the  property 
claimed  to  be  released  declared  disobRrged  from  the  mortgage, 
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and  to  foreclose  the  mortgage  upon  the  remainder  of  lands  first 
mortgaged,  and  upon  that  taken  in  lieu  of  that  released.  A 
decree  was  obtained  as  prayed.  On  appeal  to  the  supreme  court 
the  plaintiff  filed  an  affidavit  wherein  he  stated  that  the  second 
action  was  commenced  and  carried  on  without  his  knowledge 
or  authority;  that  he  was  satisfied  with  the  first  decree;  which 
facts  were  not  denied.  He  also  stated  that  he  was  informed  and 
believed  that  his  attorneys  had  purchased  the  land  released,  in 
another's  name,  for  a  trifling  sum.  Held^  That  the  decree  in 
the  second  action  would  be  set  aside  and  the  petition  dismissed. 

Appbax  from  Lancaster  county.  Tried  below  before 
Pound,  J. 

John  8.  Gregory,  for  appellant. 

Xo  appearance  for  appellee. 

Maxwell,  J. 

This  is  an  action  to  vacate  a  decree  of  foreclosure,  correct 
a  mistake,  and  foreclose  a  mortgage.  A  decree  was  ren- 
dered in  the  court  below  in  favor  of  the  plaintiff,  from 
which  the  defendants  appeal  to  this  court. 

It  appears  from  the  record  that,  in  tbe  year  1876,  John 
S.  Gregory  and  wife  executed  a  promissory  note  to  the 
plaintiff  for  the  sum  of  $1,000,  due  in  one  year  from  date, 
and  to  secure  the  payment  of  the  same  executed  a  mortgage 
upon  the  south-west  one-fourth  of  section  20,  town  12, 
range  6,  and  the  east  one-half  of  the  south-east  one-fourth 
of  section  27,  town  10,  range  6.  The  defendants  claim 
that  in  February,  1876,  the  mortgage  upon  the  east  one- 
half  of  the  south-east  one-fourth  of  section  27  was  released 
under  an  agreement  that  John  S.  Gregory  and  wife  would 
execute  a  mortgage  in  lieu  thereof  upon  lot  7,  in  block  1 22, 
in  the  city  of  Lincoln,  and  there  is  testimony  tending  to 
show  that  such  a  release  was  obtained  through  the  plain- 
tiff's attorneys.  Upon  the  release  of  the  land  above  de- 
scribed, the  Gregorys  conveyed  said  land  to  one  Martin  L. 
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Powell^  he  conveying  to  them  said  lot  7,  but  the  deed  for 
said  lot  was  not  filed  for  record  until  the  twenty-third  of 
May^  1878.  The  Gregorys  thereupon  executed  a  mortgage 
upon  lot  7  in  block  122,  and  the  west  half  of  lot  3  and 
east  half  of  lot  4  in  block  121,  in  lieu  of  the  mortgage 
released.  The  plaintiff  is  a  resident  of  the  state  of  New 
York,  who  had  not  at  the  date  of  these  transactions  been 
in  the  state,  the  business  having  been  transacted  through 
agents.  In  1877,  an  action  to  foreclose  the  first  mortgage 
was  instituted  by  the  plaintiff's  attorneys  upon  all  the  lands 
described  in  the  first  mortgage,  including  that  claimed  to 
be  released  and  conveyed  to  Powell,  the  plaintiff's  attorneys 
alleging  that  they  were  not  aware  of  the  release,  as  it  had 
not  been  recorded,  nor  aware  that  the  mortgage  on  lot  7 
was  made  to  secure  the  above  described  note.  While  this 
action  was  pending,  Gregory  and  wife  obtained  a  stipula- 
tion from  the  plaintiff's  attorneys  providing  that  no  stay 
should  be  taken,  and  that  the  attorneys  for  the  plaintiff 
would  look  alone  to  the  mortgaged  premises  for  satisfaction 
of  the  decree,  and  not  ask  for  a  personal  judgment  in  case  of 
deficiency.  A  decree  of  foreclosure  and  sale  was  then  ren- 
dered. The  decree  of  foreclosure  recited  the  stipulation — 
that  the  plaintiff  would  look  to  the  mortgaged  premises 
alone  for  satisfaction  of  the  debt.  While  this  decree  was 
in  force,  John  8.  Gr^ory  and  wife  conveyed  lot  7  in  block 
122,  in  the  city  of  Lincoln,  to  Welthy  P.  Gregory,  the 
mother  of  John  S.,  and  she  claims  to  be  a  bona  fide  pur- 
chaser of  said  lot.  A  sale  under  the  decree  of  foreclosure 
being  about  to  take  place,  the  plaintiff's  attorneys  claim 
that  they  discovered  the  mistake.  The  order  of  sale  was 
recalled,  and  this  action  instituted  by  an  attorney  employed 
by  the  plaintiff's  attorneys  to  foreclose  both  mortgages. 
The  Gr^orys  plead  the  stipulation,  and  that  Welthy  P. 
Gregory  is  a  bona  fide  purchaser  of  said  lot.  A  decree 
foreclosing  both  mortgages  was  entered  in  the  court  below^ 
from  which  the  defendants  appeal  to  this  court. 


86         SUPREME  COURT  OF  NEBRASKA, 

McDowell  V.  Gregory. 

After  au  appeal  was  perfected,  the  plaintiff  filed  an  affi- 
davit in  the  cause,  wherein  iie  states  in  substance  that  he 
never  released  the  east  half  of  the  south-east  one-fourth 
of  section  27,  town  10,  range  6,  from  the  mortgage;  that 
he  never  authorized  his  attorneys  to  employ  an  attorney 
and  have  said  real  estate  decreed  to  be  released,  and  fore- 
close the  mortgage  upon  the  property  alleged  to  have  been 
mortgaged  in  lieu  thereof,  and  that  said  proceedings  are 
wholly  without  his  authority  and  are  against  his  interest ; 
that  he  is  satisfied  with  the  decree  obtained  on  the  first 
mortgage;  and  asks  that  all  subsequent  proceedings  be  de- 
clared null  and  void.  He  also  states  that  he  is  informed 
and  believes  that  before  the  commencement  of  the  second 
action  of  foreclosure  his  attorney  purchased  said  land  for 
the  sum  of  $250,  although  it  was  worth  from  $2,000  to 
$2,600,  and  caused  it  to  be  conveyed  to  a  sister  of  one  of 
said  attorneys,  to  be  held  in  trust  for  them.  No  counter- 
affidavits  denying  these  facts  are  filed,  although  certain  cor- 
respondence of  the  plaintifi*  is  submitted  to  the  court  which 
really  tends  to  sustain  the  plaintiff's  affidavit.  This  being 
the  case,  the  second  action  must  be  held  to  have  been  com- 
menced and  carried  forward  without  the  plaintiff's  knowl- 
edge or  authority,  and  is  therefore  void.  Should  the  al- 
leged facts  stated  upon  information  and  belief  be  brought 
to  the  attention  of  the  court  in  the  proper  manner,  and 
clearly  established,  the  proper  remedy  will  be  applied  to 
prevent  the  abuse  by  officers  of  the  court  of  their  proper 
functions.  The  decree  of  foreclosure  in  the  second  action 
is  reversed  and  the  petition  in  that  case  dismissed. 

Judgment  acxx)bdingly. 


JANUARY  TERM,  1883.  37 

Stuart  y.  Alexander. 


14     37 

Mabtha  E.  Stuabt,  ptiAtntiff  in  bbeob,  v.  William  JIJk 
Alexander  et  al.,  defendants  in  ebbob. 

Chattel  Mortgage:  Jin>aMSKT  obkbitor  07  mobtoagob.  In 
November,  1876,  a  chattel  mortgage  upon  personal  property,  in- 
cluding '*  sixty  hogs  of  an  average  weight  of  175  lbs.  each,"  was 
executed  by  H.  and  wife  to  S.  The  mortgage  was  duly  filed  for 
record,  and  before  the  expiration  of  a  year  was  refiled.  In  De- 
cember, 1877,  an  attorney,  agent  for  L.  &  B.,  caused  an  execu- 
tion on  a  judgment  in  their  favor  against  U.  to  be  levied  upon 
the  hog^  in  question,  and  they  were  sold  as  his  property,  and 
purchased  by  them.  Their  attorney  and  agent,  who  went  upon 
the  ground,  pointed  out  the  property,  and  directed  a  levy 
thereon,  having  actual  as  well  as  constructive  notice  of  the 
mortgage  to  S.  Held^  That  S.  was  entitled  to  the  possession  as 
against  L.  ft  B.,  the  debt  secured  by  the  mortgage  being  pa<t 
due. 

Ebbob  to  the  district  court  for  Lancaster  ooanty.  Tried 
below  before  Pound,  J. 

Brofwn  &  Ryan  Brotkers  and  A.  J.  Sawyer^  for  plaintiff 
in  error. 

£.  C  Burr  and  J.  R.  Webster,  for  defendants  in  error. 

Maxwell,  J. 

This  case  was  before  this  oonrt  in  1880,  and  is  reported 
in  10  Ifeb.,  224.  The  cause  being  remanded,  the  plaintiff 
amended  her  petition,  and  issue  was  joined  thereon.  On 
the  trial  of  the  cause  in  the  district  court  a  verdict  was  re- 
turned in  favor  of  the  defendant,  upon  which  judgment 
was  rendered. 

It  appears  from  the  record  that  on  the  30th  day  of 
October,  1876,  W.  W.  House  and  Zeruah  House,  his  wife, 
executed  a  chattel  mortgage  to  the  plaintiff  upon  a  large 
amount  of  personal  property,  including  "  60  hogs  will  aver- 
age 175  pounds  each,"  to  secure  the  payment  of  the  sum 
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of  $490.50.     The  mortgage  was  acknowledged  by  W.  W. 
House  as  required  by  the  statute  in  force  at  that  time,  but 
not  by  his  wife^and  was  filed  for  record  November  6, 1876. 
The  testimony  shows  that  this  mortgage  was  made  in  good 
faith^  the  money  being  actually  paid.   It  was  made  to  se- 
cure the  note  of  House  and  wife  due  in  three  months  from 
date,  and  authorized  the  mortgagees   to  take  possession. 
The  testimony  tends  to  show  that  the  mortgage  was  deliver- 
ed and  the  money  paid  in  the  office  of  L.  C.  Burr,  and  that 
a  portion  of  the  money  was  paid  to  him  to  satisfy  a  mort- 
gage in  favor  of  Mrs.  Kennard  and  one  to  B.  E.  Moore,  the 
mortgage  of  Moore  being  upon  a  portion  of  the  hogs  after* 
ward   mortgaged   to  Mrs.  Stuart.    On  the  3d    day    of 
November,  1877,  the  mortgage  was  refiled  for  record,  with 
a  statement  that  the  interest  had  been  paid  to  July  29, 1877. 
There  is  testimony  tending  to  show  that  the  hogs  mort- 
gaged were  kept  in  a  pen  by  themselves.     On  the  3rd  day 
of  December,  1877,  an  execution  on  a  judgment  in  favor  of 
Leighton  &  Brown  and  against  W.  W,  House,  was  by  the 
direction  of  Burr  levied  upon  57  of  the  hogs  in  question 
to  satisfy  said  judgment.     Zeruah  C.  House  thereupon  in- 
stituted proceedings  for  a  trial  of  the  right  of  property  un- 
der the  statute,  and  verdict  and  judgment  were  rendered 
in  her  favor,  but  the  plaintiff  in  the  execution  gave  an  in- 
demnifying bond  and  caused  34  head  of  said  hogs  to  be 
sold  and  the  same  were  purchased  by  Burr  for  Leighton 
&  Brown.     What  became  of  the  other  hogs  levied  upon 
does  not  appear.    One  Alexander  had   a  mortgage  upon 
the  hogs  in  question  made  by  Zeruah  C.  House  to  secure 
the  sum  of  $50.    The  hogs  were  sold  subject  to  this  mort- 
gage, but  Mr.  Burr,  according  to  his  statement,  was  entire- 
ly ignorant  of  the  plaintiff's  mortgage. 

After  the  hogs  were  sold  the  plaintiff  took  out  a  writ  of 
replevin  and  reclaimed  the  property,  and  the  contest  in 
this  case  is  between  the  mortgagee  and  execution  creditors. 
The  plaintiff  claims  the  property  upon  two  grounds,  either 
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of  which  being  found  in  her  favor  will  entitle  her  to 
recover. 

Mrei.  That  Mrs.  House  was  the  owner  of  the  property 
levied  upon,  and  therefore  it  was  not  liable  for  the  debts  of 
her  husband.  There  is  a  large  amount  of  testimony  tend- 
ing to  show  that  such  was  the  fact,  and  the  jury  would 
have  been  justified  in  so  finding.  Undoubtedly  one  cause 
of  the  failure  to  do  so  was  the  exclusion  of  the  chattel 
mortgage  made  by  her  to  the  plaintifi^,  upon  the  ground 
that  it  was  not  acknowledged.  There  was  testimony  tend- 
ing to  show  that  Mr.  Burr  had  actual  notice  of  this  mort- 
gage at  the  time  of  the  levy,  su£Scient  to  submit  the  ques- 
tion to  the  jury  as  to  his  knowledge.  But  the  exclusion 
of  this  mortgage  is  not  assigned  in  the  petition  in  error. 
The  question  therefore  cannot  be  considered. 

The  second  question  relates  to  notice  to  the  execu- 
tion creditors  of  the  plaintiffs  mortgage.  That  Mr.  Burr, 
the  creditor's  attorney  and  agent,  who  went  upon  the 
ground,  pointed  out  the  property  and  directed  a  levy  there- 
on, had  actual  notice  of  this  mortgage  at  the  time  he  caused 
the  execution  in  question  to  be  levied,  is  clearly  and  fully 
proved  by  the  decided  weight  of  testimony,  and  that  he  had 
constructive  notice  from  the  record  is  undeniable.  This 
being  so  the  plaintiff's  rights  are  entirely  unaffected  by  the 
sale  of  the  property  to  Leighton  &  Brown.  The  plaintiff 
was  therefore  entitled  to  the  possession  of  the  property  at 
the  commencement  of  the  action. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Revebsed  and  behanded. 
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James  E.  Jonss,  plaintiff   in  errob,  v.   Cenek 

dvras,  defendant  in  ebbob. 

1*  Practice:  aotioit  at  la.w.  As  a  general  rule,  no  one  can  be 
subjeoted  to  a  suit  and  judgment  at  law  unless  he,  or  one  whose 
legal  representative  he  is,  has  done  some  unlawful  act,  either  of 
commission  or  omission,  or  failed  in  the  discharge  of  some  duty. 

8.  Taxes:  tax  balk:  patmkitt  or  taxes  under  protest. 
Plaintiff  failed  to  pay  the  taxes  on  his  lands  for  the  years  1875- 
6-7.  The  lands  wore  sold  for  the  taxes  of  1875,  the  pur- 
chaser at  tax  sale  paid  the  taxes  of  1876-7  as  allowed  by 
statute.  Plaintiff,  during  the  whole  time  was  the  owner  of 
sufficient  personal  property  within  the  county,  known  to  the 
county  treasurer,  out  of  which  the  taxes  could  have  been  made. 
Shortly  before  the  expiration  of  two  years  from  the  date  of 
sale,  plaintiff  tendered  to  the  then  county  treasurer  the  amount 
of  the  taxes,  with  interest  thereon  at  the  rate  of  twelve  per 
cent  per  annum,  which  was  refused.  He  then  paid  the  taxes, 
with  interest  at  the  rate  of  forty  per  cent  per  annum,  under 
protest,  and  brought  this  action  for  the  excess  of  interest  over 
twelve  per  cent.  In  the  district  court  a  demurrer  to  a  petition 
setting  out  the  above  cause  of  action  was  sustained  and  on 
error  Judgment  affirmed. 

8.  :    vonoE  to  oooupaitt.    The  petition  failed   to   state 

that  the  statutory  notice  required  by  section  8,  of  article  IX  of 
the  constitution,  had  been  served  on  the  occupant  of  the  lands. 
Held,  that  redemption  without  such  notice  was  voluntary. 

Erbob  to  the  district  court  for  Saline  countj.  Tried 
below  before  Weaveb,  J. 

M.  B.  O.  True,  for  plaintiff  in  error. 

1.  Action  at  law  is  proper  remedy.  Turner  v.  AUhaus, 
6  Neb.,  54.  EraJdne  v.  Van  Amsdale,  15  Wallace,  75. 
Stephan  v.  Daniela,  27  Ohio  State,  627. 

2.  Sale  was  illegal  and  void.  Johnson  v.  Hahny  4  Neb., 
189.  Lt/nam  v.  Anderson,  9  Id.,  368. 

3.  The  payment  of  a  demand  under  compulsion  of  le- 
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gal  process,  accompanied  by  a  protest,  is  not  a  voluntary- 
payment  AtweU  V.  Zeluf,  26  Michigan,  118.  Cooley 
on  Taxation,  pp.  568-9.  Pareher  v.  Marathon  Co.,  9 
N.  W.  Reporter,  1,  23.  Stephan  v.  Daniels,  27  Ohio  State, 
527.  Staie,  exrd.  Myers,  v.  Biohardson  Co.,  11  Neb.,  403. 
Findlay  v.  Adams,  2  Day  (Conn.),  369. 

W.  0.  Hastings,  for  defendant  in  error. 

Defendant  is  not  concerned  with  any  illegalities  in  prior 
proceedings  of  the  former  treasurer.  Oooley  on  Taxa- 
tion, pp.  559  and  560.  Cooley  on  Torts,  p.  459.  MoOuinty 
V.  Herrick,  5  Wend.,  240.  Leroy  v.  East  Saginaw  By., 
18  Mich.,  233.     McLean  v.  Cook,  23  Wis.,  364. 

Cobb,  J. 

This  action  is  brought  against  Mr.  Duras,  county  treas- 
urer of  Saline  county,  in  his  individual  capacity.  The 
petition  charges  that  plaintiff  was  the  owner  of  certain 
parcels  of  real  estate  in  said  county,  which  were  assessed 
for  taxes  in  1875;  and  the  said  taxes  not  being  paid,  the 
then  treasurer  of  said  county  sold  the  said  parcels  of  land 
therefor.  That  at  and  during  the  said  time  the  plaintiff 
owned  and  had  within  the  said  county,  and  known  to  the 
then  treasurer  of  said  county,  a  large  amount  of  personal 
property,  amply  sufficient  out  of  which  the  said  taxes  could 
have  been  made  by  distress  and  sale  thereof.  That  in  the 
years  1876  and  1877,  the  said  lands  remaining  unredeemed 
from  such  sale,  the  purchaser  thereof  paid  the  subse- 
quent taxes  on  said  lands  for  the  said  last  named  years. 
That  on  the  13th  day  of  December,  1878,  the  defendant 
having  become  treiasurer  of  said  county,  was  about  to  exe- 
cute deeds  to  such  purchaser  to  said  lands,  upon  the  said  sales 
for  taxes.  That  thereupon  the  plaintiff  tendered  to  the 
said  defendant  a  sum  of  money  equal  to  the  several  amounts 
paid  by  the  purchaser  of  said  parcels  of  land,  as  well  at  the 
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purchase  thereof  as  for  the  said  subsequent  taxes,  together 
with  interest  on  the  said  several  sums  from  the  several 
dates  of  the  payment  thereof  at  the  rate  of  twelve  per  cent 
per  annum,  that  the  said  defendant  refused  to  take  the 
same  in  full  redemption  of  said  lands  from  taxes,  an<l  that 
plaintiff,  in  order  to  prevent  the  deeding  of  said  lands  for 
said  taxes,  was  compelled  to  pay,  and  did  pay  under  pro- 
test, the  amount  of  said  several  sums  paid  by  the  said  pur- 
chaser at  the  said  sale  for  taxes  of  1875,  as  well  as  for  the 
taxes  of  1876  and  1877  and  interest  thereon,  at  the  rate  of 
forty  per  cent  per  annum  on  the  said  several  sums.  And 
plaintiff's  claim  for  which  this  suit  was  brought  is  for  the 
interest  paid  by  him  in  excess  of  twelve  per  cent.  The 
district  court  sustained  a  general  demurrer  to  the  plain- 
tiff's petition,  and  he  brings  the  cause  to  this  court  on  error. 
We  think  that  it  may  be  stated  &s  a  general  proposition 
of  law,  that  no  one  can  be  subjecf  rd  to  a  suit  and  judgment 
at  law,  unless  he,  or  one  whose  :  ;gal  representative  he  is, 
has  done  some  unlawful  act,  either  of  commission  or  omis- 
sion, or  failed  in  the  discharge  of  some  duty.  Applying 
this  rule  to  the  case  at  bar,  we  fail  to  see  wherein  the  de- 
fendant has  violated  any  law  or  failed  in  the  discharge  of 
any  duty.  Let  it  be  conceded  that  his  predecessor  in  office 
wrongfully  sold  the  plaintiff's  lands  and  gave  the  pur- 
chaser a  certificate  therefor.  The  only  connection  which 
the  defendant  appears  ever  to  have  had  with  the  matter 
was  to  refuse  the  offer  of  the  plaintiff  to  redeem  said  lands 
by  the  payment  of  the  original  taxes  and  interest  thereon, 
at  the  rate  of  twelve  percent  per  annum  only.  "Was  it  the 
duty  of  the  defendant  to  accept  such  tender  ?  The  law  then 
in  force,  sec,  64,  p.  922  of  the  General  Statutes,  provided  for 
such  redemption  only  upon  the  payment  of  such  taxes  and 
interest  thereon  at  the  rate  of  forty  per  cent.  But  it  is  in- 
sisted that  the  sale  was  void  by  reason  of  the  former  coun- 
ty treasurer  having  made  the  same  without  having  first 
exhausted  the  personal  property  of  the  plaintiff.     In  reply 
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to  this  it  must  be  said  that  the  defendant  is  in  no  degree 
responsible  for  the  acts  of  his  predecessor  in  office.  The 
law  had  invested  him  with  no  power  to  enquire  into  the 
&cts  upon  which  the  record  of  said  sale  was  made^  nor  to 
alter  or  revise  it  in  any  event.  His  duties  were  purely 
ministerial  and  the  law  pointed  them  out  very  clearly.  To 
''  enter  a  memorandum  of  the  redemption  in  the  list  of 
sales,  and  give  a  receipt  therefor  to  the  person  redeeming 
the  same,  for  which  he  may  charge  a  fee  of  fifty  cents,  and 
shall  hold  the  redemption  money  paid  subject  to  the  order 
of  the  purchaser,  '^  etc.  Thus  the  law  pointed  out  the  du- 
ties of  the  county  treasurer  upon  redemption  being  made. 
In  this  case  there  was  no  redemption  made,  nor  offer  to 
make  one  which  the  defendant  could  consider,  until  the 
final  one  which  was  accepted  by  him. 

Counsel  for  plaintiff  cites  the  case  of  Andrew  Stephan, 
Treaswrer  of  Lucas  Cb.,  v.  Daniels  et  al.,  27  Ohio  State, 
527.  In  that  case  it  seems  that  Daniels  was  the  owner  of 
certain  property  in  the  city  of  Toledo  which  was  assessed, 
to  improve  Maumee  avenue  in  said  city,  in  the  sum  of 
$461.33,  which  was  duly  certified  under  the  statute  to  the 
county  auditor,  and  by  him  placed  on  the  duplicate  for 
collection  by  the  treasurer,  as  other  taxes  are  collected.  By 
reason  that  no  resolution  was  passed  and  published  by  the 
city  council  declaring  the  necessity  for  such  improvement, 
the  assessment  was  illegal  and  void.  Before  December  20, 
1868,  plaintiff,  who  it  seems  had  other  taxes  past  due  and 
coming  due  on  thatday  as  well  asone-half  of  this  assessment, 
tendered  to  the  treasurer  his  other  taxes,  which  the  defend- 
ant declined  to  receive,  unless  the  amount  due  on  the 
assessment  was  also  paid.  This  being  declined  by  the 
plaintiff  the  property  was  returned  delinquent  for  both 
taxes  and  assessment,  and  the  real  estate  advertised  to  be 
sold,  January  19,  1869,  at  delinquent  tax  sale  to  pay  the 
same.  On  the  13th  of  January  the  plaintiff,  in  order  to 
release  the  land  and  prevent  its  being  sold  at  such  sale, 
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and  to  save  the  penalties  incident  to  such  sale,  paid  the  tax- 
es and  said  illegal  assessment  then  due,  under  protest,  and 
brought  suit  against  the  treasurer  for  the  money  paid  on 
the  illegal  assessment.  The  judgment  of  the  lower  oourt, 
which  was  for  the  plaintiff,  was  sustained  by  the  supreme 
court  But  in  their  opinion  the  court  say  that  before  the 
passage  of  a  certain  act  of  the  legislature  (April  29,  1854) 
''there  was  no  action  against  the  treasurer  unless  the  law 
was  invalid,  or  he  acted  without  color  of  law." 

But  the  case  at  bar  differs  from  the  Ohio  case  in  its 
most  essential  features.  There  the  treasurer  held  a  legal 
tax  and  an  illegal  assessment  against  the  same  property, 
which  he  was  about  to  sell  for  the  two  sums.  The  owner 
of  the  property  tendered  the  amount  of  taxes,  but  claimed 
that  the  assessment  was  void  for  the  want  of  certain  pre- 
cedent steps  to  its  levy,  required  by  law  to  be  taken  and 
which  had  not  been  taken.  The  treasurer  says — ^no,  unless 
you  pay  both  sums,  the  land  will  be  sold.  Thereupon  the 
tax-payer,  protesting,  paid  the  two  sums  and  sued  the  same 
treasurer  for  the  amount  of  the  illegal  assessment.  It  is 
reasonable  to  suppose  that  the  treasurer  thus  having  no- 
tice that  the  legality  of  the  assessment  was  denied  would 
retain  the  money  for  his  own  security,  until  the  question 
should  be  decided.  In  the  case  of  Meek  v.  MoClure^  49 
Cal.,  628,  cited  by  the  Ohio  court  in  its  opinion,  the  oourt 
say :  ''  It  is  said  the  object  of  a  notice  of  such  suit,  or  of 
payment  under  protest,  is  that  the  officer  may  protect  him- 
self. If  on  inquiry  he  finds  the  demand  illegal,  he  may  de- 
cline to  proceed,  cr  if  he  collects,  he  may  withhold  the 
money  from  payment  over  until  the  question  is  settled.'* 

In  the  case  at  bar  the  defendant  was,  by  virtue  of  his 
official  position,  the  trustee  of  the  purchaser  of  the  property 
at  tax  sale.  It  was  his  duty  to  receive  the  redemption 
money,  with  the  interest,  if  tendered  to  him,  whether  with 
or  without  protest,  and  the  moment  that  he  received  it,  it 
was  the  right  of  the  holder  of  the  certificate  to  demand  it, 
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and  if  not  paid  over  to  sue  the  treasurer  and  his  securities 
therefor.  In  all  the  numerous  eases  cited  by  the  court  in 
the  Ohio  case  there  is  none,  nor  have  we  been  able  to  find 
one,  which  holds  that  the  payment  of  money  in  the  re- 
demption of  lands  sold  for  taxes  constitutes  compulsory 
payment,  and  we  would  hesitate  to  hold  that  it  does.  In 
many  cases  which  hold  that  payment  to  an  officer  holding 
a  tax  warrant  and  threatening  to  seize  chattels  is  compul- 
sory payment,  much  stress  is  laid  upon  the  fact  that  the 
party  has  had  no  day  in  court  In  the  case  at  bar  the 
plaintiff  had  two  years  in  which  to  seek  redress  in  court 
after  the  public  sale  of  his  lands,  and  longer  than  that  from 
the  time  when  it  was  his  duty  to  pay  his  taxes. 

There  is  another  and  material  point  in  respect  to  which 
the  plaintiff's  petition  fails  to  state  a  cause  of  action. 
The  proviso  to  section  3  of  article  IX  of  the  constitution 
is:  ''That  occupants  shall  in  all  cases  be  served  with  per- 
sonal notice  before  the  time  of  redemption  expires.^'  The 
petition  fails  to  state  that  any  notice  had  been  personally 
served  on  the  occupant  of  said  lands.  So  that,  although 
all  the  steps  stated  in  the  petition  had  been  taken  by  the 
defendants,  unless  the  holder  of  the  certificates  of  purchase 
of  the  lands  at  tax  sale  had  served  this  constitutional  no- 
tice, the  plaintiff  was  not  in  danger  of  losing  his  lands,  and 
the  payment  of  the  redemption  money  and  interest  must 
be  held  to  have  been  voluntary.  The  judgment  of  the  dis- 
trict court  is  affirmed. 

JUDOMENT  AFFIRMED. 
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21  iSl  School  District  No.  36  in  York  County,  plaintifp 
U    46     m  ERROR,  V.  John  MoIntie,  defendant  is  error. 

S7      43|  '  ' 

1*  Pleading :  depasture.  In  an  action  of  replevin  commenced 
and  tried  before  a  justice  of  the  peace,  no  bill  of  particulars  was 
filed  by  the  plaintiff,  nor  objection  made  by  the  defendant  on 
that  account.  On  appeal  to  the  district  court  the  plaintiff  filed 
its  petition,  in  which  the  property  replevied  was  described  dif- 
ferently from  the  description  thereof  in  the  plaintiff's  affidavit 
in  the  justice's  court.     HM^  No  departure. 

2.  Heplevin :  fbactice.  The  affidavit  in  an  action  of  replevin 
before  a  justice  of  the  peace  described  the  property  as  **  one 
school-house  about  14x24  feet  in  sise,  composed  of  sod  and  lum- 
ber, now  situated  on  the  south-west  quarter  of  section  29,  *'  etc 
On  appeal  to  the  district  court  plaintiff  filed  its  petition,  in 
which  the  property  is  described  as  "  All  the  boards,  planks,  and 
lumber,  and  windows,  benches,  doors,  and  deslu,  which  form 
a  part  of  a  certain  school-house  composed  partly  of  sod  and 
dirt,  and  partly  of  lumber,  the  dimensions  of  said  school-house 
being  about  24  feet  in  length,  and  14  feet  in  width,  and  situate 
on  the  south-west  quarter  of  section  29,"  etc.  Held^  Not  to  set 
forth  a  different  cause  of  action. 

8.  Pleadings  in  Distriot  Conrt  on  Appeal  from  JuBtioe 
of  the  Peace.  In  an  action  in  the  district  court  on  appeal 
ft-om  a  justice  of  the  peace,  the  plaintiff  filed  its  petition,  to 
which  the  defendant  filed  his  answer  in  the  nature  of  a  plea  of 
the  general  issue,  and  afterwards  filed  a  motion  to  strike  the 
said  petition  from  the  files  "  for  the  reason  that  the  said  peti- 
tion contains  and  sets  forth  a  different  cause  of  action  than 
that  set  forth  in  the  court  below,''  which  motion  was  sustained. 
Held^  Error. 

Error  to  the  district  court  for  York  county.    Tried 
below  before  Post,  J. 

George  B.  FranoSy  for  plaintiiF  in  error. 

W.  T.  Scott,  for  defendant  in  error. 

Cobb,  J. 

This  is  an  action  of  replevin  originally  commenced  be- 
fore a  justice  of  the  peace.     The  plaintiff,  by  its  treasurer, 
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made  and  filed  the  usual  affidavit  in  replevin,  iu  which  the 
property  is  deRcribed  as  '^one  school-house,  about  14x24  ft. 
in  size,  composed  of  sod  and  lumber,  now  situated  on  the 
south-west  quarter  of  section  twenty-nine,"  etc.  Upon  the 
return  day  of  the  writ,  the  parties  appeared  and  went  to 
ti*ial  without  the  plaintiff  filing  any  bill  of  particulars  or 
the  attention  of  the  court  being  called  thereto.  Nor  did 
the  defendant  make  any  answer  or  denial  whatever  in  the 
case.  The  verdict  and  judgment  in  the  justice's  court  be- 
ingTor  the  defendant,  the  plaintiff  appealed  to  the  district 
court.  In  the  district  court  the  plaintiff  filed  its  petition 
in  the  usual  form,  in  which  the  property  is  described  as 
'^all  the  boards;  planks,  and  lumber,  and  windows,  benches, 
doors,  and  desks  which  form  a  part  of  a  certain  school- 
house  composed  partly  of  sod  and  dirt  and  partly  of  lum- 
ber, the  dimensions  of  said  school-house  being  about  24 
feet  in  length  and  14  feet  in  width,  and  situate  upon  the 
south-west  quarter  of  section  twenty-nine,"  etc.  Said  pe- 
tition was  filed  the  eleventh  day  of  September,  1880;  its 
filing  out  of  time  being  waived  in  writing  by  the  attorney 
for  the  defendant.  On  the  twenty-ninth  day  of  Septem- 
ber, 1880,  the  defendant  filed  his  answer  in  said  action, 
consisting  of  a  general  denial.  On  the  twentieth  day  of 
December,  1880,  defendant  filed  his  motion  to  dismiss  the 
appeal,  assigning  six  several  grounds,  which,  after  argu- 
ment and  consideration,  was  overruled.  Afterwards,  on 
the  same  day,  the  defendant  filed  his  motion  to  strike  the 
plaintiff's  petition  from  the  files  of  the  court,  "for  the  rea- 
son that  said  petition  contains  and  sets  forth  a  different 
cause  of  action  than  that  set  forth  in  the  court  below," 
which  motion  was  sustained.  Finally,  after  two  continu- 
ances, on  the  third  day  of  May,  1882,  the  cause  came  on 
to  trial  to  a  jury. 

It  appears  that  the  plaintiff  asked  the  privilege  of  open- 
ing the  case  to  the  jury,  which  was  denied  by  the  court,  to 
which  plaintiff  excepted.     "  Plaintiff  then  asked  the  privi- 
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lege  of  introducing  witnesses  to  prove  the  right  of  property 
and  to  prove  that  the  right  of  property  is  not  in  the  de- 
fendant/' which  was  by  the  court  denied,  and  exception 
taken.  Witnesses  for  the  defendant  were  then  sworn,  and 
testified,  and  witnesses  for  the  plaintiff  were  permitted  to 
give  testimony  only  in  rebuttal. 

The  jury  having  returned  their  verdict  in  favor  of  the 
defendant,  a  motion  for  a  new  trial  on  the  part  of  the 
plaintiff  having  been  overruled  and  judgment  rendered 
against  it,  it  brings  the  cause  to  this  court  on  error. 

There  are  several  errors  assigned,  but  one  of  which  will 
be  considered.  The  ground  upon  which  the  motion  to 
strike  the  plaintiff's  petition  from  the  files  was,  ^^that  said 
petition  contains  and  sets  forth  a  different  cause  of  action 
than  that  set  forth  in  the  court  below/'  There  having 
been  no  pleading  or  bill  of  particulars  filed  by  either  party 
in  the  justice's  court,  the  person  drafting  the  motion  must 
have  referred  to  the  description  of  the  property  contained 
in  the  original  affidavit  of  William  Search,  treasurer  of  the 
plaintiff,  upon  which  the  order  of  replevin  was  issued. 
This  affidavit  is  not  a  pleading,  nor  does  it  stand  in  the 
place  of  one.  Had  the  plaintiff  been  held  to  a  strict  com- 
pliance with  the  law  and  required  to  file  his  bill  of  partic- 
ulars in  the  justice's  court,  such  bill  of  particulars  must 
have  conformed  substantially  to  the  affidavit,  otherwise  the 
affidavit  may  have  been  quashed  on  motion,  but  it  is  the 
bill  of  particulars  and  not  the  affidavit  that  will  control  on 
a  question  of  departure.  And  the  defendant  having  tacitly 
waived  the  filing  of  a  bill  of  particulars  by  the  plaintiff  in 
the  justice's  court,  could  not  raise  the  question  of  departure 
in  the  district  court.  See  §§  181  and  182,  pp.  652  and 
553,  Comp.  Stat. 

But  let  us  suppose  that  we  are  wrong  in  this  view,  and 
that  in  an  action  of  replevin  before  a  justice  of  the  peace 
this  affidavit  does  stand  in  lieu  of  a  bill  of  particulars ;  was 
there  a  departure  in  this  case?    The  thing  in  controversy 
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was  a  school-house,  composed  of  sod,  with  a  pine  lumber 
roof  and  floor,  with  a  door  and  two  windows,  door  and 
window  frames,  sash,  and  lights.  This  house,  as  appears 
by  the  testimony,  had  been  built  by  the  school  district,  but 
on  land  to  which  the  district  had  no  title.  The  defendant, 
by  some  means  not  fully  disclosed  by  the  testimony,  ob- 
tained the  possession  of  this  school-house,  and  while  it  does 
not  appear  that  he  claimed  to  own  it,  he  refused  to  give  it 
up.  The  school  district  commenced  this  action,  and  in  the 
affidavit  for  replevin  the  property  was  described  as  above 
set  forth.  For  all  pui-poses  of  identity  this  description  and 
that  contained  in  the  petition  in  the  district  court  are  iden- 
tical. In  the  one  case  it  is  called  ^'one  school-house,  about 
14x24  {t  in  size,  composed  of  sod  and  lumber,  now  situ- 
ated on  the  south-west  quarter  of  section  twenty-nine,"  etc. ; 
and  in  the  other  as  ^^  All  the  boards,  planks,  and  lumber, 
and  windows,  benches,  doors,  and  desks  which  form  a  part 
of  a  certain  school-house  composed  partly  of  sod  and  dirt 
and  partly  of  lumber.  The  dimensions  of  said  school-house 
being  about  24  feet  in  length  and  14  feet  in  width,  and 
situated  upon  the  south-west  quarter  of  section  twenty- 
nine,"  etc.  In  the  one  case  it  is  called  a  house  composed 
in  part  of  lumber,  etc. ;  in  the  other  it  is  described  as  the 
lumber,  etc.,  composing  a  part  of  the  house.  These  de- 
scriptions must  be  interpreted  by  the  light  of  the  testimony 
in  the  case,  as  well  as  by  the  universal  experience  and  ob- 
servation of  the  people  of  the  country  in  relation  to  sod 
houses.  The  testimony  informs  us  that  the  sod  walls  of 
this  house  were  put  up  nine  or  ten  years  ago.  One  witness 
describes  it,  at  the  time  of  the  commencement  of  the  suit, 
in  the  following  word3: 

Q.     How  was  the  sod ?    What  condition  was  it  in? 

A.     The  sod  was  torn  to  pieces.     Some  children  had 
dug  holes  through  it  and  the  cattle  had  pulled  it  down. 

None  of  the  witnesses  attach  any  value  whatever  to  the 
sod  body  of  the  house.     They  differ  all  the  way  from  fif- 
8 


50    SUPREME  COURT  OF  NEBRASKA, 

School  Dist  No.  86  T.  Mclntie. 

teen  to  fifty  dollars  as  to  the  valae  of  the  lamber.  The 
sod  house  of  Nebraska  must  not  be  confounded  with  the 
sodded  cabin  of  the  early  days  of  Northern  Illinois  and 
Wisconsin,  nor  with  the  adobe  of  the  country  south-west 
of  us.  The  sod  house  is,  or  was  when  that  style  of  archi- 
tecture prevailed  to  some  extent  in  the  new  settlements  of 
this  state,  composed  of  the  tough  sod,  as  turned  over  by  the 
breaking-plow,  cut  into  convenient  sections  and  laid  in  the 
wall  without  mortar  or  backing  of  any  kind.  The  life  of 
a  wall  thus  composed  is  very  short  anywhere,  but  grows 
somewhat  longer  as  we  go  farther  west,  in  proportion  to 
the  diminished  annual  rain-fall.  In  York  county,  ten 
years  must  be  its  extreme  old  age.  In  speaking  of  such  a 
building,  therefore,  in  connection  with  the  question  of  its 
value^  we  do  not  deem  it  entirely  inadmissible  to  describe 
it  as  so  much  lumber,  constituting  the  roof,  floor,  etc.,  of  a 
sod  house.  The  thing  itself  being  susceptible  of  two  de- 
scriptions, although  different,  they  are  not  inconsistent. 

Again,  we  believe  it  to  be  a  rule  of  pleading,  without  an 
exception,  tliat  a  plea  or  answer  to  the  merits  waives  all 
defects  of  a  formal  or  technical  character  in  the  paper 
pleaded  or  answered  to.  So,  after  filing  an  answer  to  llie 
merits  in  the  nature  of  a  plea  of  the  general  issue,  by  the 
defendant,  he  could  not  be  permitted  to  move  to  strike  the 
plaintiff's  petition  from  the  files.  Whatever  view  we  take 
of  the  case,  the  conclusion  is  irresistible  that  the  district 
court  erred  in  sustaining  the  motion  to  strike  the  plaintiff's 
petition  from  the  files. 

The  judgment  of  the  district  court  is  therefore  reversed, 
tlie  plaintiff's  petition  restored  to  its  place  in  the  files  of  the 
case,  and  the  cause  remanded  for  further  proceeding  in 
accordance  with  law. 

Revebsed  and  bemanded. 


JANUARY  TERM,  1883.  61 

B.  &  M.  R.  R.  Co.  y.  Buffalo  County. 


14     51 
18   801 


The  Burlington  and  Missouri  River  Railroad  ^  5, 
Company  in  Nebraska,  plaintiff  in  error,  v.  iliH? 
Buffalo  County,  defendant  in  error. 

Payment  of  Taxes  under  Protest:  action  to  bsootxb 
BACK :  BSMAKD.  Under  the  provisions  of  section  144  of  the 
revenue  act,  when  an  alleged  illegal  tax  is  paid  under  protest  to 
a  county  treasurer,  the  said  treasurer  receives  it  as  the  agent  of 
the  state  school  district,  etc.,  for  the  benefit  or  under  the  au- 
thority or  by  the  request  of  which  the  same  was  levied,  as  well 
as  of  the  county,  and  in  order  to  lay  a  foundation  for  legal  pro- 
ceedings to  recover  such  illegal  taxes  paid  under  protest,  de- 
mand thereof  must  be  made  of  state  treasurer,  school  district 
treasurer,  etc.,  within  the  time  limited  by  statute. 

Error  to  the  district  court  for  Buffido  county.  Tried 
below  before  Gaslin,  J. 

Marquett  &  Deweescy  for  plaintiff  in  error. 

Sam  L.  Savidgey  for  defendant  in  error. 

Cobb,  J. 

This  action  was  originallj  commenced  in  the  county 
court  of  Bu£blo  county,  and  taken  by  appeal  to  the  district 
court,  where  a  judgment  was  rendered  for  the  defendant  on 
a  demurrer  by  the  plaintiff  to  defendant's  answer.  Plain- 
tiff brings  the  cause  to  this  court  on  error. 

The  following  is  the  substance  of  the  petition:  Certain 
property  of  the  plaintiff's,  situated  in  Bufi&lo  county,  was 
doubly  assessed  for  the  purpose  of  taxation  for  the  year 
1879;  that  is  to  say,  was  once  duly  assessed  by  the  state 
board  of  equalization,  and  included  in  the  value  per  mile 
of  the  plaintiff's  property,  which  was  afterwards  duly  cer- 
tified by  the  auditor  of  state  to  the  county  clerk  of  said 
county,  and  was  by  him  entered  on  the  assessment  rolls. 
That  notwithstanding  the  above  facts,  the  said  property, 
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consisting  of  one  section  house,  one-half  of  depot,  one  water 
tank  and  wind  mill,  was,  bj  the  assessor  of  Kearney  pre- 
cinct, in  said  county,  entered  and  valued  upon  his  assess- 
ment roll  for  the  same  year's  taxes,  and  returned  the  same 
to  county  clerk.  That  such  proceedings  were  afterwards 
had  by  the  commissioners  and  clerk  of  said  county  that 
both  the  valuations  per  mile  so  as  aforesaid  returned  by 
said  auditor,  as  well  as  the  valuation  of  the  said  property 
last  above  described  as  returned  by  said  assessor  of  Kearney 
precinct,  were  entered  upon  the  tax  list  of  said  county,  and 
that  in  pursuance  of  the  levies  made  by  said  board  of  com- 
missioners a  tax  was  extended  on  both  valuations,  and  that 
the  tax  extended  upon  the  valuation  as  aforesaid  wrong- 
fully made  by  said  assessor  of  Kearney  precinct,  amounted 
to  the  sum  of  one  hundred  and  thirty-eight  and  fourteen- 
one-hundredths  dollars,  that  sum  being  in  addition  to  the 
amount  levied  upon  said  property  as  aforesaid  returned  by 
the  auditor  of  state.  That  heretofore,  and  on  the  tenth  day 
of  May,  1880,  the  plaintiff  paid  the  tax  levied  upon  the 
assessment  so  as  aforesaid  certified  by  tlie  auditor  of  state 
to  the  county  clerk  of  said  county,  and  on  the  same  day 
paid  under  protest  the  said  sum  of  one  hundred  and  thirty- 
eight  and  fourteen-one-hundredths  dollars  so  as  aforesaid 
wrongfully  levied  upon  the  wrongful  assessment  of  the 
said  assessor  of  Kearney  precinct  aforesaid.  That  after- 
wards, and  on  the  same  day,  and  within  thirty  days  afler 
such  payment,  the  plaintiff  demanded  the  repayment  of 
said  sum  of  $138.14,  so  as  aforesaid  paid  upon  said  wrong- 
ful assessment,  from  the  treasurer  of  Buffalo  county,  in 
writing.  That  more  than  ninety  days  have  elapsed  since 
said  demand  was  made,  but  that  said  sum  has  not  been  re- 
funded nor  any  part  thereof  except  the  sum  of  ninety-two 
dollars,  etc     With  demand  of  judgment  for  $46.14. 

The  following  is  the  substance  of  the  defendant's  an- 
swer: 

1.     The  assessor  of  Kearney  precinct  in  said  Buffalo 
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county  for  the  year  1879,  for  the  purpose  of  taxation,  re- 
turned one  section  house,  one-half  of  depot  in  the  city  of 
Kearney,  and  one  water-tank,  windmill,  etc.,  the  property 
of  the  plaintiff,  situate  in  said  precinct,  and  upon  such  i  s- 
sessment  amounting  to  the  sum  of  $2,875,  taxes  were 
levied  for  the  year  1879  as  follows : 

State , $  17.39 

County 67.50 

Kearney  precinct  special 34.50 

School  district  No.  7  of  Buffalo  county 28.76 

Amounting  in  all  to  ihe  sum  of $138.14 

2.  The  said  plaintiff  paid  the  taxes  levied  upon  the 
assessment  as  aforesaid  under  protest,  of  which  the 

state  received  $17.39 

The  county  received 57.50 

Kearney  precinct  received 34.50 

And  soon  thereafter  plaintiff  presented  a  claim  for  the  en- 
tire amount  of  said  tax  to  the  Board  of  County  Commis- 
sioners of  said  county  for  payment,  and  on  the  5th  day  of 
October,  1880,  the  said  Board  allowed  the  sum  of  $92  on 
said  bill  or  claim,  being  the  amount  levied  for  and  received 
by  the  county  and  precinct  aforesaid,  and  the  said  Board 
rejected  the  balance  of  said  claim.  From  the  action  of 
said  Board  there  has  been  no  appeal,  and  said  order  of  the 
Board  now  remains  i:>  full  force  and  effect,  in  no  wise  an- 
nulled or  set  aside.  The  plaintiff  received  the  sum  of 
$92  allowed  as  aforesaid. 

3.  The  plaintiff  has  not  at  any  time  demanded  in 
writing  of  the  treasurer  of  the  state  of  Nebraska  or  the 
treasurer  of  school  district  No.  7  of  Buffalo  county,  the 
respective  amounts  received  by  them  of  said  tax  for  the 
benefit  and  by  the  authority  of  whom  the  several  amounts 
were  levied  and  collected,  etc 

The  following  are  the  provisions  of  law  applicable  to 
the  case: 


64    SUPREME  COURT  OF  NEBRASKA, 

B.  &  M.  R.  B.  Go.  y.  BafiUo  Goimtj. 

"Sec.  144  *  *  *  but  in  every  case  the  person  or 
persons  claiming  any  tax,  or  any  part  thereof,  to  be  for  any 
reason  invalid,  who  shall  pay  the  same  to  the  tax  collector 
or  other  proper  authority,  in  all  respects  as  though  the 
same  was  legal  and  valid,  such  person  may,  at  any  time 
within  thirty  days  after  such  payment,  demand  the  same 
in  writing  from  the  treasurer  of  the  state,  or  of  the  county, 
city,  village,  township,  district,  or  other  subdivision,  for 
the  benefit,  or  under  the  authority,  or  by  the  request  of 
which  the  same  was  levied,  and  if  the  same  shall  not  be 
refunded  within  ninety  days  thereafter  may  sue  such  county, 
city,  village,  township,  district  or  other  subdivision  for 
the  amount  so  demanded,  and  if  upon  the  trial  it  shall  be 
determined  that  such  tax,  or  any  part  thereof,  was  levied  or 
assessed  for  an  illegal  or  unauthorized  purpose,  or  was  for  any 
reason  invalid,  judgment  shall  be  rendered  therefor,  with 
interest,  and  the  same  shall  be  collected  as  in  other  cases/' 

It  can  scarcely  be  doubted  that  within  the  intent  and 
meaning  of  the  language  of  this  section  the  state  taxes 
were  levied  ftr  the  benefit  and  under  the  authority,  if  not 
at  the  request,  of  the  state,  or  that  the  school  district  taxes 
were  levied  for  the  benefit  and  at  the  request,  if  not  by 
the  authority,  of  the  school  district  It  therefore  seems  to 
be  quite  clear  that  in  order  to  lay  a  foundation  for  legal 
proceedings  to  collect  back  the  state -and  school  district  taxes, 
the  plainti£r  must  have  demanded  the  same  from  the  state 
and  school  district  treasurers  within  the  time  limited 
by  the  statute.  By  no  other  construction  can  effect  be 
given  the  language  of  the  law.  It  will  not  do  to  construe 
the  language  of.  the  section  to  mean  that  state  and  school 
district  taxes  could  be  paid  under  protest  and  reclaimed 
from  the  county  after  the  same  has  passed  out  of  the 
hands  of  the  county  treasurer  and  into  the  state  and  school 
district  funds ;  to  do  so  would  be  to  reject  nearly  all  of 
the  complex  language  of  the  section  and  thus  violate  the 
well  known  rules  for  construing  statutes. 
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Had  the  legislature  provided  for  settliDg  the  validity  of 
the  entire  assessment  by  one  suit,  it  would  have  been  more 
in  aooordanoe  with  the  general  policy  of  the  law  which 
seeks  to  discourage  a  multiplicity  of  suits  and  the  accumu- 
lation of  costs ;  but  it  has  not,  and  it  is  the  duty  of  the 
courts  to  administer  the  law  as  it  is. 

The  judgment  of  the  district  court  must  be  affirmed. 

Judgment  affirmed. 


Omaha  aitd  Nobthebn  Nebbasea  Bailroad  Com- 
pany, PLAINTIFF  IN  ERBOB,  V.  JoHN  I.  EeDICK,  DE- 
FENDANT IN  EBBOB. 

Bill  of  exceptions.  Where  an  attorney  of  record,  to  whom 
a  bill  of  exceptions  is  presented  for  examination,  proposes 
amendments  thereto  without  objection,  he  cannot  afterwards 
be  heard  to  complain  that  it  was  not  presented  to  him  within 
the  statutory  time. 

MonoN  to  quash  bill  of  exceptions. 
Bediok  &  Bedick,  for  the  rnotaon. 
John  D.  Haioey  contra. 

By  THE  COUBT.  , 

The  defendant  moves  to  quash  the  bill  of  exceptions  in 
this  case  because  it  was  not  presented  to  him  within  the 
time  required  by  law. 

It  appears  that  the  cause  was  tried  to  the  court  on  the 
first  daj  of  March,  1882^  and  a  decision  rendered  on  the 
tenth  of  that  month.  A  motion  for  a  new  trial  was  filed 
on  the  third  day  after  the  decision  was  made.  This  mo- 
tion was  taken  under  advisement.     On  the  seventh  of 
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•  

April,  1882;  the  court  adjourned  9ine  die.  At  the  next 
term  of  the  court,  to-wit,  July  10th,  1882,  a  decision  was 
rendered  overruling  the  motion  for  a  new  trial,  and  forty 
days  were  allowed  in  which^to  settle  a  bill  of  exceptions. 
Court  adjourned  sine  die  on  the  eleventh  of  that  month, 
and  on  the  twenty-first  a  bill  of  exceptions  was  submitted 
to  ihe  defendant  for  correction.  The  defendant  proposed 
various  amendments,  and  they  were  returned  with  and  in- 
corporated into  the  bill,  which  was  signed  by  the  judge 
without  objection. 

When  a  party  without  objection  proposes  amendments 
to  a  bill  of  exceptions,  thereby  treating  the  same  as  valid, 
and  makes  no  objection  to  the  same  being  signed  by  the 
judge,  he  will  waive  all  objections  as  to  the  time  within 
which  the  bill  was  presented  to  him  for  examination  and 
amendment.  The  objection  at  the  most  is  merely  techni- 
cal, and  should  not  be  sustained  in  any  case  unless  the 
moving  party  is  himself  free  from  fault. 

Under  our  present  statute,  where  the  proposed  bill  is 
required  to  be  submitted  to  the  adverse  party  for  correc- 
tion and  amendment  before  it  is  presented  to  the  judge  for 
his  signature,  and  the  bill  is  thus  supposed  to  become  an 
accurate  record  of  the  trial,  or  at  least  of  the  exceptions 
presented,  justice  requires  that  it  should  be  sustained  un- 
less there  has  been  such  a  disregard  of  the  law  in  settling 
tlie  same  as  not  to  justify  the  judge  in  signing  it.  But  if 
no  objections  are  made  and  the  adverse  party  assists  in  per- 
fecting the  bill,  he  will  be  held  to  have  assented  to  it. 
The  motion  must  be  overruled. 

Motion  overruusd. 
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C.  Aultman  &  Co.,  plaintiff  and  appellees,  v.  P. 
C.  Pattebson  et  al.,  defendants  and  appellants. 

Bill  of  exceptions.  A  bill  of  exceptions  in  a  cause  tried  in  the 
district  court  must  be  filed  in  that  court,  and  if  the  original 
bill  is  used  in  the  supreme  court,  the  clerk  of  the  district  court 
must  attach  his  certificate  to  the  same  that  it  is  the  original 
bill. 

Motion  to  quash  the  bill  of  exceptions. 

H,  J.  Evans,  for  the  motion. 

Sibbett  &  Fuller,  contra. 

By  the  Court. 

This  cause  is  submitted  to  the  court  on  a  motion  to  quash 
the  bill  of  exceptions.  First,  because  it  was  riot  filed  in 
the  district  court;  and,  second,  because  there  is  no  cer- 
tificate of  the  clerk  attached  to  the  same.  The  bill  was 
signed  by  the  judge  and  was  ordered  to  be  made  a  part  of 
the  record  in  the  cause,  and  there  is  no  evidence  before  the 
court  that  it  was  not  properly  filed.  The  first  objection 
therefore  is  untenable.  The  second  objection  is  more 
serious.  The  statute  permits  the  original  bill  to  be  filed 
in  this  court,  but  requires  the  clerk  to  certify  that  it  is  the 
original  bill.  This  requirement  cannot  be  dispensed  with, 
but  the  court  on  proper  application  will  permit  the  bill 
to  be  withdrawn  for  the  purpose  of  having  the  certificate 
attached  if  desired.    The  motion  must  be  sustained. 

Motion  sustained. 
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Anltman  t.  PatterBon. 

A^  Same  v.  Same. 

14      58 
88    268 

41    M  Beview  of  questions  of  fttot  on  appeaL    Even  In  equity  cases 

this  court  will  not  disturb  a  finding  of  fact,  unless  it  is  found  to 

be  clearly  against  the  weight  of  evidence. 

Appeal  from  Butler  county.  Tried  below  before 
Peer,  J. 

Sibhett  &  FuUeTy  for  appellants. 

H.  J.  Evans,  for  appellees. 

TiAKE,  Ch.  J. 

0 

We  see  no  reasonable  excuse  for  bringing  this  case  here. 
It  is  an  ordinary  action  for  the  foreclosure  of  a  mortgage^ 
wherein  the  defense  made  by  the  answer  is,  simply^  that  an 
additional  credit  of  fifty  dollars  should  be  allowed  on  one 
of  the  notes,  and  that  the  mortgage  itself,  which  was  in 
fact  given  to  secure  one  note  only  for  $494.60,  had  been  so 
wrongfully  changed  as  to  purport  to  secure  three  notes, 
amounting  in  the  aggregate  to  the  sum  of  $1417.60. 

The  evidence  submitted  upon  the  issue  joined  on  this 
answer  was  overwhelmingly  against  the  defendants'  claims, 
and  fully  justified  the  decree.  Indeed  so  satisfactory  is  it^ 
that  no  room  is  left  for  doubt  that  the  mortgage  as  sued 
on  is  in  all  respects  the  same  as  when  executed  by  the  de- 
fendants. 

It  should  be  borne  in  mind  that,  even  in  equity  cases, 
this  court  will  not  disturb  a  finding  of  fact  unless  it  is 
found  to  be  clearly  against  the  evidence  on  which  it  is 
based.  Oowinay  v.  Priee,  12  ITeb.,  189.  JenningB  f>. 
Simpsony  Id.^  668.  The  judgment  of  the  district  court  is 
afiSrmed* 

Jttdombnt  affirmed. 
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Cattle  T.  Haddox. 


John  Cattle,  Se.,  plaintiff  and  appellee,  v.  M.  D. 
Haddox  et  al.,  defendants  and  appellants. 

!•  Referee :  bill  of  szoeptionb.  A  trial  was  had  before  a  ref- 
eree, who  made  a  report,  and  the  testimony  and  exceptions 
taken  before  him  were  returned  to  the  court,  but  not  signed. 
Exceptions  were  filed  to  the  report,  which  were  overruled,  and 
judgment  entered  on  the  report,  and  the  judge  signed  the  bill 
of  exceptions  taken  before  the  referee.  Held^  That  as  no  ob- 
jection was  made  in  the  district  court  to  the  bill  of  exceptions 
because  not  signed  by  the  referee,  the  objection  will  not  be  con- 
sidered by  the  supreme  court. 

2.  Bill  of  Exceptions.  The  fact  that  the  certificate  of  the  judge 
does  not  show  that  the  bill  of  exceptions  contains  all  the  testi- 
mony is  not  ground  for  quashing  the  bill. 

8.  .     Where  a  bill  of  exceptions  purporting  to  contain  all  the 

testimony  is  submitted  to  the  adverse  party  for  amendment,  and 
such  party  certifies  that  he  has  no  amendments  to  propose  to 
the  same,  the  court  will  presume  that  such  bill  contains  all  the 
evidence,  notwithstanding  the  certificate  may  not  fully  so  cer- 
tify. 

MonoN  to  quash  bill  of  exceptions. 

Norval  Brothera,  for  the  motion. 

Sibbett  &  Fuller  and  Burr  &  KeUy,  contra. 

By  the  Coubt. 

This  case  was  referred  to  a  referee,  who,  after  due  notice 
to  the  parties,  heard  the  testimony  and  made  a  report  of 
his  findings  to  the  court  The  testimony  was  taken  by  the 
court  reporter,  apparently  by  consent,  as  it  stated  that  fees 
were  paid  by  the  parties  equally.  The  bill  of  exceptions 
was  served  upon  the  attorneys  of  the  appellee,  and  their 
certificate  that  they  had  no  amendments  to  propose  is  in 
the  record.  Exceptions  were  filed  to  the  report  of  the  ref- 
eree, which  were  overruled,  and  judgment  entered  on  the 
report.     The  judge  thereupon  signed  the  bill  of  exceptions. 
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but  it  is  not  signed  by  the  referee.  The  appellee  now 
moves  to  quash  the  bill,  firsts  because  it  was  not  allowed 
and  signed  by  the  referee,  and  second,  because  it  does  not 
purport  to  contain  all  the  testimony.  No  objection  was 
made  to  the  bill  in  the  district  court,  and  one  of  the 
grounds  of  objection  to  the  report  in  that  court  was,  that 
the  findings  were  against  the  weight  of  evidence.  The  bill 
was  before  the  district  court  without  objection,  and  it  is  too 
late  to  raise  the  objection  for  the  first  time  in  this  court. 
A  referee  should  sign  a  bil|  of  exceptions  in  any  case  tried 
before  him,  if  so  required  by  either  party;  but  objections 
to  the  bill  or  its  form  must  be  made  in  the  district  court, 
and  unless  so  made  oannot  be  considered  here.  The  second 
ground  of  the  motion,  even  if  true,  would  not  justify  the 
court  in  quashing  the  bill,  although  in  a  proper  case  it 
might  refuse  to  set  aside  the  finding  as  being  against  the 
weight  of  testimony.  But  where  the  attorneys  of  the  ad- 
verse party,  when  called  on  to  propose  amendments,  certify 
on  a  bill  which  purports  to  contain  the  testimony,  that  they 
have  no  amendments  to  propose,  the  court  will  presume 
that  the  bill  contains  all  the  testimony.     The  motion  must 

be  overruled. 

Motion  overruled. 
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^   ^7  Henry  Parrish,  plaintiff  in  error,  v.  The  State 
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OP  Nebraska,  defendant  in  error. 

43  im\  1.  Criminal  Law :  instructions  to  jtjbt.  It  is  not  essential  to 
the  ends  of  justice  that  the  judge,  in  charging  a  Jury,  should  re* 
hearse  the  sayings  of  law  writers  as  to  the  policy  of  the  law  in 
the  punishment  of  criminals. 

2.    :  .  Instructions  ought  to  be  as  few  as  practicable,  in 

▼iew  of  the  evidence,  couched  in  plain,  simple  language;  and 
where  they  are,  and  conform  to  the  principles  and  policy  of  the 
law,  it  is  enough. 
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8.    :  JURY  KOT  THE  JUDGES  OF  THE  LAW.    In  criminal  trials 

jurors  are  not  judges  of  the  law.  While  jurors  have  the  power 
to  disregard  the  law  as  given  by  the  judge,  they  have  neither  a 
legal  nor  moral  right  to  do  so. 

4.    :  .  It  is  not  error  to  refuse  an  instruction,  correct  in 

principle,  where  the  evidence  is  not  such  as  to  make  it  appli- 
cable. 

5.    :  PKBSUMPTiON  FROM  ACT  DONS.     It  is  a  presumptiou  of 

law,  applicable  in  criminal  trials,  that  a  person  intended  to  do 
that  which  he  voluntarily  and  willfully  did  in  fact  do. 

6.  :  PERSONAL  conflict:  8ELF-defsn8E«  In  case  of  per- 
sonal conflict  resulting  in  death,  in  order  to  prove  the  defense 
of  justifiable  homicide,  it  must  appear  that  the  party  killing 
had  endeavored  by  all  reasonable  means,  before  giving  the  fatal 
blow,  to  escape  from  the  scene  of  the  difficulty. 

7.    :  SUFFICIENCY  OF  PROOF.    If  the  proof  of  guilt  be  of  such 

moral  certainty  as  convinces  the  minds  of  the  jury,  as  reason- 
able men,  beyond  all  reasonable  doubt,  it  is  sufficient. 

8.    :   TECHNICAL  ERROR.    Although  it  may  be  found  that 

detached  portions  of  a  charge  are  not  technically  correct,  yet 
if,  taking  the  whole  charge  together,  the  law  was  fairly  given, 
and  no  prejudice  done  to  the  accused,  the  judgment  will  not  be 
disturbed. 

Error  to  the  district  court  of  Johnson  county.  Tried 
below  before  Weaver,  J. 

Appleget  &  Son  and  Pinero  and  Setby,  for  plaintiff  in 
error. 

On  refusal  to  give  ninth  instruction  asked  for,  cited : 
State  V.  Orotean,  24  Ver.,  14.  4  Broom  &  Hadley's  Com., 
631.  Fisher  v.  The  People,  23  111.,  294.  Ndson  v.  The 
State,  2  Swan,  237.  Folk  v.  The  People,  43  III.,  331. 
Wharton's  Crim.  Practice,  sec.  711.  On  refusal  to  give 
fifth  instruction  asked  for,  cited  Lyons  v.  The  People,  68 
111.,  271.  Seventh  instruction  given  by  court  was  er- 
roneous. Wharton's  Ev.,  sees.  716,  734.  Court's  ninth 
instruction  was  misleading.  2  Whart.  Ciim.  Law^  sees. 
1019-1021. 
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CI  Jl  DUworihj  Attorney  OenercU,  for  the  statOi  cited 
OUve  V.  The  State,  11  Neb.,  1. 

Lake,  Ch.  J. 

It  is  not  claimed  by  the  prisoner's  counsel  that  the  eyi* 
denoe  was  not  ample  to  support  a  conviction.  The  only 
errors  alleged  relate  to  the  charge  given  to  the  juiy. 

First,  The  refusal  of  the  judge  to  give  three  of  the 
instructions,  the  fifth,  ninth,  and  tenth,  requested  for  the 
accused. 

Betxmd.  The  giving  of  the  seventh,  ninth,  tenth,  and 
eleventh,  on  the  judge's  own  motion;  and 

TMrd.  The  giving  of  the  fifth,  seventh,  ninth,  and 
tenth  of  those  requested  by  the  prosecution. 

Of  the  fifth  instruction,  requested  on  behalf  of  the 
prisoner,  all  we  care  to  say  is,  that  its  substance — in  fact 
all  of  it  except  the  sentimental  aphorism  found  in  some 
of  the  works  on  criminal  law,  "that  it  were  better  that 
ninety  and  nine,  or  any  indefinite  number  of  guilty  per- 
sons, should  escape,  than  that  one  innocent  man  should  be 
convicted" — ^was  all  included  in  the  instructions  which  were 
given,  and  a  repetition  was  unnecessaiy.  The  criminal 
law  abounds  in  such  maxims  equally  as  applicable  as  this, 
and  they  are  usually  sufficiently  indulged  in,  and  made 
prominent  in  the  arguments  of  counsel,  without  reinforce- 
ment by  the  judge's  charge.  What  the  i)olicy  of  the  law 
is  respecting  the  punishment  of  criminals,  the  judge  ought 
to  inform  himself,  and  is  expected  to  know  and  properly 
apply;  but  it  is  not  essential  to  the  ends  of  justice  that  on 
all  occasions  he  should  rehearse  it  to  juries.  To  quote  ex- 
tensively in  a  charge  the  sayings  of  law  writers,  although 
they  may  be  entirely  correct  in  principle,  not  unfrequently 
tends  rather  to  confuse  than  to  enlighten  jurymen.  In- 
structions ought  to  be  as  few  as  practicable,  in  view  of  the 
evidence;  couched  in  plain  simple  language,  addressed  as 
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they  usually  are  to  common  understand  iugs;  and  where 
they  are^  and  conform  to  the  principles  and  policy  of  the 
law,  it  is  enough.  Every  step  taken  by  the  judge  beyond 
this  can  do  no  good,  but  may  do  positive  harm. 

The  ninth  instruction  requested  for  the  prisoner  was 
rightly  refused.  It  was  to  the  effect  that  the  jury  were 
at  liberty  to  disregard  the  charge  if  they  believed  the  law 
different  from  what  the  judge  had  stated  it  to  be.  Such, 
fortunately,  is  not  the  rule  here,  notwithstanding  it  is  so 
held  in  some  of  the  states  by  force  of  peculiar  statutes  on 
the  subject.  Doubtless  a  juror  has  the  power  to  disre- 
gard the  law  as  given  by  the  judge,  but  he  has  neither  a 
legal  nor  moral  right,  and  violates  his  oath  to  do  so.  Be- 
sides, how  exceedingly  farcical  the  spectacle  of  a  judge 
saying  to  a  jury  *'the  law  of  the  case  is  as  I  have  charged ; 
that  is  the  criterion  by  which  the  parties  have  the  right 
to  be  judged,  but  if  you  think  otherwise,  why  you  may 
hold  it  to  be  as  you  like.^' 

With  such  the  rule,  must  not  the  administration  of  jus- 
tice rest  on  a  very  uncertain  and  insecure  basis  ?  What  is 
held  to  be  the  law  in  one  case  upon  a  given  state  dt  facts 
very  likely  may  not  be  enforced  as  the  law  in  another 
case  when  the  facts  are  not  materially  different.  And  then, 
too,  when  the  determination  of  the  law  of  a  case  is  left  to  the 
whims  and  caprices  of  jurymen,  there'is  no  way  of  knowing 
with  certainty  what  they  have  held  it  to  be.  And  thus 
the  door  is  opened  to  the  worst  of  abuses,  without  the 
means  of  locating  and  remedying  the  wrongs  which  are  at 
hand  where  it  is  made  certain  by  being  embodied  in  a 
written  charge  of  the  judge. 

The  third  request  refused  was  that,  "If  the  jury  believe 
from  the  evidence  that,  but  for  the  bleeding  and  trephi- 
ning of  Elmer  Parker,  he  would  have  recovered  from  the 
wound  inflicted  by  the  prisoner,  then  the  jury  must  acquit 
the  prisoner.^'  As  a  proposition  of  law  this  is  doubtless 
correct    If  it  were  found  that  the  wound  was  not  mortal 
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— ^that  the  death  of  the  deceased  was  occasioned  bj  the  sur- 
gical operation — ^the  prisoner  was  certainly  entitled  to  an 
acquittal.  The  trouble  with  this  instruction  is^  however^ 
that  the  evidence  did  not  call  for  its  application.  The  uni- 
ted testimony  of  all  the  medical  experts  who  gave  opin- 
ions on  this  subject  was  that  they  considered  the  wound 
itself  mortal,  and  that  the  deceased  died  of  it.  Not  one  of 
them  expressed  the  belief  that  death  was  occasioned,  or 
even  hastened,  by  the  surgical  treatment. 

Dr.  Lyle,  a  physician  of  over  twenty  years'  practice,  was 
present  when  the  injury  was  inflicted  upon  the  deceased. 
In  answer  to— ^^  What  caused  his  death?''  said,  "I  think 
the  stone  crushed  the  brain,  and  produced  infusion  in  the 
brain.  When  we  took  out  a  piece  of  the  skull,  there  was 
two  or  three  ounces  of  blood  came  out,  showing  infusion 
on  the  brain." 

Dr.  Thurber  was  present  soon  after  the  injury;  found 
the.  patient  unconscious,  and  was  of  opinion  he  ^^  was  going 
to  die,"  and  that  nothing  could  be  done  only  to  get  him 
in  an  easy  position  and  let  him  remain  so.  The  breathing 
was  '^  Heavy  and  stertorous."  Thought  he  would  not  have 
trephined  him,  "because  it  could  do  no  good." 

Dr.  Chubbuck  swore  that  he  "found  a  fracture  of  the 
right  parietal  bone,  with  undoubted  evidence  of  infusion  of 
blood,  and  separation  of  the  coronal  suture."  The  pulse 
"was  very  irr^ular,  sometimes  running,  as  I  now  recol- 
lect, to  perhaps  ninety  and  one  hundred,  then  again  drop- 
ping down  to  thirty-five."  As  to  the  trephining,  he  said 
that,  although  consenting  to  it,  "there  was  nothing  ex- 
pected to  come  of  it,"  as  it  was  believed  to  be  "impossible 
for  him  to  live." 

Dr.  Thurman  was  called  later,  and  says  he  found  the 
case  to  be  "a  fracture  of  the  skull."  As  to  a  recovery  he 
"thought  it  doubtful." 

These  were  the  medical  witnesses  called  by  the  prosecu- 
tion, and  such  was  the  substance  of  their  testimony  respect- 
ine:  the  character  of  the  wound,  and  its  probable  effect. 
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On  behalf  of  the  defendant^  Drs.  Fairrill  and  Thurber 
were  called.  Their  testimony,  however,  does  not  conflict 
with  that  given  for  the  state  as  to  the  fatal  character  of  the 
injury,  but  is  devoted  almost  exclusively  to  the  subject  of 
trephining — ^the  propriety  of  resorting  to  it,  the  best  mode 
of  performing,  and  the  chances  of  success  in  the  operation 
— ^which,  although  somewhat  interesting,  threw  no  light 
npon  the  question  in  issue  before  the  jury.  Neither  of 
these  witnesses  expressed  the  opinion  that  the  wound  given 
by  the  prisoner  was  not  mortal,  nor  that  the  medical  treat- 
ment in  the  remotest  degree  contributed  to  the  death  of 
the  deceased.  The  instruction  was  therefore  properly  re- 
fused. 

And  in  this  connection  it  may  be  well  to  dispose  of  the 
objection  to  the  tenth  instruction,  in  which  the  judge  used 
this  language:  ^^ There  has  been  an  attempt  to  show  that 
the  deceased  was  not  skillfully  treated  after  the  alleged 
injury,"  etc.  This,  it  is  claimed,  gave  the  jury  to  under- 
stand that,  in  the  opinion  of  the  judge,  unskillful  treat- 
ment, although  attempted,  had  not  been  shown.  The  in- 
stiniction  is  open  to  this  criticism,  and  had  the  evidence 
been  such  as  would  have  justified  the  conclasion  that,  but 
for  the  treatment,  the  injury  done  by  the  prisoner  would 
not  have  proved  fatal,  it  would  have  been  prejudicial  error. 
As  we  find  the  evidence,  however,  no  other  reasonable  con- 
clusion was  possible  than  that  the  wound  inflicted  by  the 
accused  was  the  immediate  and  sole  cause  of  death. 

It  is  also  objected  that  in  his  seventh  instruction  the 
judge  told  the  jury  '"that  one  is  presumed  to  intend  to  do 
that  which  in  fact  he  actually  does  do."  Although  rather 
too  broadly  stated  for  this  case,  the  proposition  is  doubtless 
true  where  there  are  no  attendant  circumstances  brought  to 
light,  and  nothing  but  the  naked  result  shown.  In  view 
of  the  evidence,  and  the  whole  charge  which  the  judge 
gave,  we  are  satisfied  that  the  prisoner  was  not  prejudiced. 
The  kind  of  instrument  used,  the  injury  inflicted,  and  all 
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the  circumstances  were  such  that  the  natural  and  probable 
result  must  have  been  death,  or  at  least  great  bodily  harm. 
The  rule  to  which  the  judge  most  likely  referred  and  in- 
tended to  give  is,  that  "a  person  is  presumed  to  mtend  to 
do  that  which  he  voluntarily  and  willfully  does  in  fact  do." 
Curry  t?.  The  State,  4  Neb.,  545.  Here,  however,  there  is  not 
even  the  shadow  of  a  doubt  that  the  blow  was  both  volun- 
tarily and  willfully  given,  so  that,  although  not  strictly 
correct,  the  instruction  could  have  produced  no  injury. 

The  ninth  and  eleventh  instructions  were  excepted  to  on 
the  ground  of  their  being  misleading.  The  objection  is 
untenable.  The  ninth,  after  a  brief  but  fair  reference  to 
the  leading  facts  of  the  case,  tells  the  jury  that  the  circum- 
stance of  the  deceased  having  thrown  a  stone  at  the  pris- 
oner, would  not  justify  the  latter  "in  making  the  assault 
in  the  manner  as  charged  in  the  indictment,"  if  it  were 
found  that  "at  the  time  of  the  alleged  assault"  the 
deceased,  having  left  the  scene  of  their  former  trouble, 
was  on  his  "way  home,  and  not  in  the  pursuit  of 
difficulty."  And  by  the  eleventh,  the  jury  were  told 
that  the  term  "reasonable  doubt"  implies  neither  an  "ima- 
ginary" nor  a  "possible  doubt,"  but  such  a  condition  of 
the  mind  that,  "after  a  careful  and  full  examination  of  all 
the  facts,"  they  could  not  say  they  "had  an  abiding  faith 
in  the  truth  of  the  charge"  against  the  prisoner.  We  see 
nothing  in  these  instructions  to  complain  of,  and  pass  them 
without  further  comment. 

Complaint  is  made  also  of  the  fifth  instruction  given  at 
the  request  of  the  prosecutor.  It  was  in  substance  that  it 
was  "  no  justification  of  a  homicide  resulting  from  an  af- 
fray which  the  defendant  commenced ;  that  when  it  was 
committed,  he,  the  defendant,  was  acting  on  the  defensive." 
In  view  of  the  evidence,  which  showed  beyond  all  reason- 
able doubt  that  the  deceased  was  retreating  and  endeavor- 
ing to  escape  from  the  crowd,  of  which  the  prisoner  was 
one,  by  which  he  and  his  father  were  followed  and  beset 
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when  the  fatal  blow  was  given,  this  instruction  was  not 
inappropriate. 

There  is  nothing  in  the  evidence  that  tends  even  to  bring 
the  prisoner's  case  within  the  principle  of  justifiable  hom- 
icide in  self-defense.  In  cases  of  personal  conflict  result- 
ing in  death,  in  order  to  prove  this  defense,  it  must  ap- 
pear that  the  party  killing  had  endeavored  bj  all  reasonable 
means,  before  giving  the  fatal  blow,  to  escape  from  the 
scene  of  the  difficulty.  Here  it  is  not  pretended  that  this 
was  done,  but  on  the  contrary  he  followed  up,  and  as  it 
were,  pushed  the  deceased  to  the  wall  and  killed  him. 

The  ninth  instruction  given  on  behalf  of  the  prosecu- 
tion was  not  strictly  applicable,  inasmuch  as  there  were 
^'explanatory  circumstances''  respecting  the  killing  before 
the  jury,  and  had  the  conviction  been  of  murder  in  the 
second  degree,  it  is  possible  that  the  giving  of  it  would 
have  been  cause  for  a  new  trial.  The  error  of  this  instruc- 
tion was  in  its  suggestion  of  the  possible  want  of  any  such 
^'circumstances,"  when  in  fact  there  were  many  of  them, 
as  would  lower  the  homicide  to  the  grade  of  manslaugh- 
ter. But  the  conviction  being  of  manslaughter  only,  the 
error  was  not  prejudicial,  and  therefore  no  cause  for  revers- 
ing the  judgment. 

There  is  no  error  in  the  tenth  instruction  given  for  the 
state.  It  was  simply  this:  "  that  although  the  proof  may 
not  be  unequivocally  and  absolutely  certain,"  yet  if  it  "  be 
morally  satisfactory  and  convincing,  this  is  all  that  the  law 
requires."  As  we  have  already  said,  absolute  demonstra- 
tion or  mathematical  certainty  is  not  required.  If  the 
proof  of  guilt  amount  to  a  moral  certainty,  or  such  a 
moral  certainty  as  convinces  the  minds  of  the  tribunal,  as 
reasonable  men,  beyond  all  reasonable  doubt,  it  is  suffi- 
cient. 3  Greenleaf  on  Ev.,  sec.  29.  Looking  to  the  en- 
tire charge  bearing  upon  the  question  of  the  sufficiency  of 
the  evidence,  we  are  convinced  that  the  law  was  correctly 
given. 

Judgment  affirmed. 
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Fbai!^  Staman,  pt.atntiff  in  error,  v.  The  Statb 
OF  Nebraska,  defendant  in  error. 

Cnmilial  law.  A  verdict  of  guilty  cannot  be  sustained  where  the 
evidence  fails  to  show  that  the  accused  oommitted  the  offense 
charged. 

Error  to  the  district  oourt  of  Adams  county.    Tried 
below  before  Gasun,  J. 

Laird  &  Smithj  for  plaintiff  in  error. 

Imao  PotDerSj  Jr.,  Attorney  General,  for  the  State. 

Maxwell,  J. 

The  plaintiff  was  indicted  with  one  Lewis  Morrison  for 
stealing  a  horse  belonging  to  one  Asa  Birdsall,  and  on  the 
trial  was  found  guilty  and  sentenced  to  imprisonment  in  the 
penitentiary  for  ten  years.    It  is  unnecessary  to  consider 
in  detail  the  very  large  number  of  errors  assigned,  as  in 
our  opinion  the  evidence  wholly  fails  to  warrant  the  ver- 
dict of  guilty.    The  horse  is  allied  to  have  been  stolen 
from  a  farm  about  two  miles  west  of  Hastings,  on  the 
night  of  September  21, 1881,  and  with  one  stolen  from  a 
neighbor  named  Nash,  is  supposed  to  have  been  taken  to  the 
Platte  river  and  secreted  on  an  island  about  600  yards  from 
the  south  bank  of  the  riy^er,  the  water  in  the  channel  be- 
tween the  south  bank  and  the  island  being  about  knee 
deep  except  in  places  where  it  was  much  deeper.  The  theory 
of  the  prosecution  is,  that  the  plaintiff  and  Lewis  Morrison 
stole  the  horses  in  question  on  the  night  of  the  21st  of 
September,  1881,  took  them  to  said  island  in  the  Platte 
and  secreted  them,  and  returned  home  before  daylight  on 
the  morning  of  the  22nd.     If  the  proof  on  this  point  fails 
the  whole  case  falls  to  the  ground.    No  one  pretends  to 
have  seen  either  of  these  parties  with  or  near  the  horses  on 
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the  night  of  the  21st,  while  five  witnesses  testify  that  the 
plaintiff  and  Morrison  were  in  a  saloon  in  Hastings  until 
about  11  P.M.  on  the  night  on  which  the  horses  were  stolen. 
And  this  testimony  is  not  denied.  Two  other  witnesses 
testify  that  Morrison  called  at  their  residence  a  short  dis- 
tance from  Hastings,  between  11  o'clock  and  12  o'clock  on 
the  night  of  the  21st.  Clark  Morrison,  the  father  of 
Lewis  Morrison,  testifies  that  the  plaintiff  in  error  and 
his  son  returned  to  his  house  about  2  o'clock  on  the  morn- 
ing of  the  22nd,  while  the  only  witness  for  the  prosecution 
on  that  point  testifies  that  he  resides  near  Hastings,  and 
that  Morrison  and  another  man  called  at  his  house  between 
3  and  4  o'clock  of  the  morning  of  the  22nd. 

All  the  testimony  tends  to  show  that  the  plaintiff  and 
Morrison  were  at  home  on  the  morning  of  the  22d.  There 
is  no  evidence  that  the  horse  that  the  plaintiff  rode  the 
night  of  the  21st  had  been  in  water,  as  it  necessarily  would 
have  been  if  fording  the  Platte  river.  It  also  appears 
from  the  testimony  that  on  the  afternoon  of  the  22d  one 
Jones  informed  Nash,  in  the  presence  of  the  plaintiff  and 
Morrison,  that  two  men  with  four  horses  had  been  seen 
between  11  and  12  o'clock  p.m.  of  the  21st  but  a  few  miles 
from  the  aforesaid  island  in  the  Platte.  The  testimony 
also  tends  to  show  that  Nash  stated  to  the  plaintiff  in  error 
that  he  was  going  to  the  Republican  valley  to  look  for  his 
horse,  and  the  plaintiff  advised  him  to  go  toward  the  Platte 
river.  This  was  after  the  information  given  by  Jones. 
Various  rewards  for  the  recovery  of  the  horses,  amounting 
in  the  aggregate  to  about  $200,  were  offered  on  Thursday 
and  Friday  succeeding  the  theft. 

It  also  appears  that  the  plaintiff  in  error  had  made  va- 
rious inquiries  about  the  rewards  offered,  and  on  Friday, 
the  23d,  he  rode  to  the  Platte  river  in  search  of  the  horses, 
and  found  them  in  the  possession  of  one  Martin,  who  had 
taken  them  up.  The  plaintiff  in  error  then  took  the  horses 
to  a  stable  in  Hastings,  and  seems  to  have  claimed  the  re- 
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ward.  It  18  very  clear  that  the  plaintiff  in  error  could  not 
have  taken  the  horses  in  question  to  the  Platte  river,  a  dis- 
tance of  about  twenty  miles,  after  eleven  o'clock  on  the 
night  of  the  21st,  and  returned  even  as  late  as  three  or  four 
o'clock  in  the  morning  of  the  22d,  and  he  could  not  have 
waded  or  forded  the  river  without  his  horse  showing  that 
such  had  been  the  case.  And  there  is  nothing  in  claiming 
the  rewards  offered,  as  far  as  appears,  which  is  inconsistent 
with  honesty  of  purpose. 

The  testimony  certainly  fails  to  connect  the  plaintiff  with 
this  thefb,  and  the  law  does  not  permit  mere  suspicion  to 
sustain  a  conviction.  Morrison  v.  The  State,  13  Neb.,  475. 
The  testimony  does  tend  to  show  that  the  plaintiff  and 
Morrison  were  in  some  of  the  saloons  in  Hastings  on  the 
night  of  the  21st  until  about  eleven  o'clock,  and  that  they 
were  intoxicated,  and  they  seem  to  have  groped  along  the 
road  towards  home  in  that  condition,  enquiring  the  way; 
but  it  does  not  necessarily  follow  that  because  intoxicated 
they  were  thieves. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  bbmanded. 


14  70  ■ 

15  a66 

17  eosl 

■^^-^'  The  Burlikgton  &  Missouri  River  Railroad  Com- 

PAiiY  IN  Nebraska,  plaintiff  in  error,  v.  C.  H. 

Brinehan,  defendant  in  error. 

Bailroads:  bauagk  to  stock.  Under  the  act  of  June  20,  1867, 
a  railroad  company  is  liable  for  stock  killed  apon  its  track 
while  running  at  large  in  the  night-time  at  a  point  where  the 
company  was  required  but  failed  to  fence  its  track,  notwith- 
standing stock  is  prohibited  by  statute  from  running  at  large 
in  the  night-time. 

Error  to  the  district  court  for  Johnson  coontj.     Tried 
below  before  Weaver,  J. 
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Marquett  &  Deweeae,  for  plaintiff  in  error,  cited :  Kirch 
V.  B.  &  W.  B.  jB.,  17  Maryland,  32.  Giles  v.  B.  <fe  M.  R. 
B.,  55  N.  H.,  552.  McDonneU  v.  P.  &  N.  A.  R.  i?.,  1 15 
Mass.,  564.  Railroad  v.  Champ,  75  111.,  577.  Perkins 
V.  Railroad,  29  Me.,  307.  Jackson  v.  Railroad^  25  Verm., 
150.  On  contributory  negligence,  cited :  Manger  v.  T.  R. 
R.  Co.,  4  N.  Y.,  349,  359.  Cuiry  v.  C.  &  N.  W.  R.  R. 
Co.,  43  Wis.,  670.  Lawrence  v.  R.  R.,  42  Wis.,  322. 
Albany  Law  Journal,  430.  D.  &  31,  R.  R,  Co.  v.  Miami 
Co.,  Ohio,  6  Central  Law  Journal,  436.  Pittsburg,  Ft. 
W.  &  C.  R,  R.  V.  Methven,  21  Ohio  State,  586.  B.  &  M. 
R.  R.  V.  Wendt,  12  Neb.,  77. 

Pinero  &  Chapman,  for  defendant  in  error,  cited,  inter 
alia:  Hinman  v.  Railroad,  28  Iowa,  491.  Bay  City  v. 
Austin,  21  Mich.,  390.  Railroad  v.  Cory,  39  Ind.,  48. 
Wahh  V.  Railroad,  8  Nev.,  110.  Railroad  v.  Peacock, 
25  Ala.,  229.     Corwin  v.  Railroad,  13  New  York,  42. 

Maxwell,  J. 

This  is  an  action  by  Brinkman  against  the  railroad  com- 
pany to  recover  for  the  loss  of  stock  killed  by  the  locomo- 
tive and  cars  of  said  company,  the  railroad  at  the  place 
where  the  stock  was  killed  having  been  built  and  in  ope- 
ration more  than  six  months.  To  the  petition  the  railroad 
company  filed  the  following  answer:  "Now  comes  the  de- 
fendant above  named  and  for  answer  to  the  petition  filed 
herein  by  the  plaintiff  admits  that  it  is  a  corporation;  that 
on  or  about  the  eleventh  day  of  October,  1881,  it  was  operat- 
ing a  line  of  railroad  through  Johnson  county,  known  as  the 
Atchison  and  Nebraska  Kailroad;  that  a  train  running  on 
said  railroad  ran  over  two  calves  belonging  to  the  plaintiff, 
killing  one  and  wounding  the  other  so  that  it  died,  both 
being  of  the  value  of  twenty-eight  ($28)  dollars  as  set  forth 
in  plaintiff ^s  petition ;  that  said  road  v  as  not  fenced  at  the 
point  where  said  calves  entered  on  the  defendant's  track 
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and  where  the  injuiy  occurred;  that  the  plaintiff  served 
notice  on  the  defenZnt  of  the  value  of  Baid  property,  and 
that  the  same  has  not  been  paid.  Further  answering  said 
petition,  the  defendant  says  that  the  plaintiff  permitted  said 
calves  to  run  at  large  in  the  night-time,  between  sunset  and 
sunrise,  at  the  time  of  said  accident,  on  or  about  the  elev- 
enth day  of  October,  1881,  and  that  the  train  operated  by 
the  defendant's  agents  ran  against  and  upon  said  calves  in 
the  night-time,  after  sunset  and  before  sunrise  of  the  night 
following  October  11th  above  mentioned;  that  the  plain- 
tiff was  guilty  of  contributory  negligence  in  not  restraining 
said  calves  from  running  at  large  and  in  permitting  the 
same  to  wander  upon  defendant's  line  of  railroad,  without 
any  fault  of  this  defendant.  Whereupon  defendant  de- 
mands judgment  for  costs/' 

Brinkman  demurred  to  the  second  count  upon  the 
ground  that  the  facts  stated  therein  were  not  sufficient  to 
constitute  a  defense  to  the  action.  The  demurrer  was  sus- 
tained and  judgment  rendered  in  his  favor  for  the  amount 
claimed  in  the  petition.  The  only  objection  in  this  court 
is,  that  the  court  erred  in  sustaining  the  demurrer. 

The  ^'Act  to  define  the  duties  and  liabilities  of  railroad 
companies,"  which  was  passed  and  took  effect  in  June, 
1867,  is  as  follows:  "That  every  railroad  corporation 
whose  lines  of  road  or  any  part  thereof  is  open  to  use,  shall, 
within  six  months  after  the  passage  of  this  act,  and  every 
railroad  company  formed  or  to  be  formed,  but  whose  lines 
are  not  now  open  to  use,  shall,  within  six  months  after  the 
lines  of  such  railroad  or  any  part  thereof  are  open,  erect 
and  thereafter  maintain  fences  on  the  sides  of  their  said 
railroad,  or  the  part  thereof  so  open  for  use,  suitably  and 
amply  suflScient  to  prevent  cattle,  horses,  sheep  and  hogs 
from  getting  on  the  said  railroad,  except  at  the  crossings  of 
public  roads  and  highways,  and  within  the  limits  of  towns, 
cities  and  villages,  with  opens,  or  gates,  or  bars  at  all  the 
farm  crossings  of  such  railroads,  for  the  use  of  the  propri- 
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etors  of  the  lands  adjoining  such  railroad^  and  shall  also 
construct,  where  the  same  has  not  already  been  done,  and 
hereafler  maintain  at  all  road  crossings  now  existing  or 
hereafter  established,  cattle  guards  suitable  and  sufficient 
to  prevent  cattle,  horses,  sheep,  hogs,  from  getting  on  to 
such  railroad,  and  so  long  as  such  fences  and  cattle  guards 
shall  be  made  after  the. time  hereinbefore  prescribed  for 
making  the  same  shall  have  elapsed,  and  when  such  fences 
and  guards,  or  any  part  thereof,  is  not  in  sufficiently  good 
repair  to  accomplish  the  objects  for  which  the  same  is  here- 
in prescribed  is  intended,  such  railroad  corporation  and  its 
agents  shall  be  liable  for  any  and  all  damages  which  shall 
be  done  by  the  agents,  engines,  or  trains  of  any  such  corpo- 
rations, or  by  the  locomotives,  engines,  or  trains  of  any 
other  corporations  permitted  and  running  over  or  upon 
their  said  railroad,  to  any  cattle,  horses,  sheep  or  hogs 
thereon;  and  when  such  fences  and  guards  have  been  fully 
and  duly  made,  and  shall  be  kept  in  good  and  sufficient 
repair,  such  railroad  corporation  shall  not  be  liable  for  any 
such  damages,  unless  negligently  or  willfully  done/' 

''Sec.  2.  Any  railroad  compapy  hereafter  running  or 
operating  its  road  in  this  state,  and  failing  to  fence  on  both 
sides  thereof  against  all  live  stock  running  at  large  at  all 
points,  ahaU  be  absolutely  liable  to  the  owner  of  any  live 
stock  injured,  killed  or  destroyed  by  their  agents,  employes 
or  engineers,  or  by  the  agents,  employes  or  engines  be- 
longing to  any  railroad  company  running  over  and  upon 
such  road,  or  there  being ;  Provided,  That  in  case  the  rail- 
road company  liable  under  the  provisions  of  this  section, 
shall  neglect  or  refuse  to  pay  the  value  of  any  property  so 
injured  or  destroyed,  after  thirty  days'  notice  in  writing 
given,  accompanied  by  an  affidavit  of  the  injury  or  destruc- 
tion of  said  property,  to  any  officer  of  the  company,  or  any 
8tf|tion  agent  or  ticket  agent  employed  in  the  management 
of  its  business,  in  the  county  where  the  injury  complained 
of  shall  have  been  committed,  such  railroad  company,  their 
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agentB  and  employes,  shall,  in  an  action  brought  to  recover 
damages  therefor,  be  held  and  they  are  hereby  declared  to 
be  liable  to  pay  double  the  value  of  the  property  so  injured, 
killed  or  destroyed  :is  aforesaid.  Promded  fwriher^  That 
if  the  railroad  company  do  not  object  to  the  value  of  the 
property  so  injured  or  destroyed,  as  set  forth  in  the  notice 
aforesaid,  within  ten  days,  it  shall  be  considered  and  taken 
as  the  true  value;  but  if  the  said  railroad  company  are 
dissatisfied  with  the  value  as  set  forth  in  said  notice,  they 
shall  within  ten  days  leave  a  written  notice  to  that  effect 
at  the  residence  or  place  of  business  of  the  owner  of  the 
stock  so  injured  or  destroyed,  and  the  value  shall  then  be 
ascertained  and  determined  in  accordance  with  the  provi- 
sions of  section  five  of  the  general  herd  law/'  C!omp, 
Stat,  381. 

In  1879,  section  14  of  the  herd  law  was  amended  to  read 
as  follows:  ^'No  cattle,  horses,  mules,  swine  or  sheep  shall 
run  at  large  during  the  night  time,  between  sunset  and 
sunrise,  in  the  State  of  Nebraska,  and  the  owner  or  owners 
of.  any  such  animal  shall  be  liable  in  an  action  for  dama- 
ges done  during  such  n^ht  time.''    Comp.  Stat.,  61. 

It  will  be  seen  that  there  is  no  aU^ation  that  the  com- 
pany was  free  from  fault,  or  that  the  accident  was  unavoid- 
able. Even  if  the  animals  were  trespassing  on  the  track, 
and  were  killed  by  the  negligence  of  the  company's  em- 
ployes in  running  trains,  the  company  would  be  liable.  A 
railroad  company  like  an  individual  is  bound  to  use  ordi- 
nary care  and  diligence,  so  as  not  unnecessarily  to  injure 
the  property  of  others.  lU.  Cent.  R.  R.  Cb.  «.  Middle-- 
worthy  46  111.,  494.  Bemia  v.  Cbm.,  42  Vt.,  375.  Isbid  v. 
N.  Y.  R.  R.  Cb.,  27  Conn.,  393.  C.  &  Z.  R  R.  Cb.  v. 
Smithy  22  Ohio  State,  244.  The  answer  is  defective  in 
failing  to  state  facts  showing  that  the  company  was  not 
negligent  The  demurrer  therefore  was  properly  sustained. 
But  we  do  not  rest  our  decision  upon  this  ground.  The 
question  to  be  determined  is,  Was  the  failure  of  Brink- 
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man  to  restrain  said  animals  at  night  a  justification  of  the 
railroad  company  for  neglecting  to  fence  its  track?  We 
are  not  without  the  aid  of  authority  on  this  question. 

In  Spencer  v.  O.  &  N.  W.  B.  R.  Co.,  25  Iowa,  139,  the 
case  was  submitted  to  the  court  on  the  following  agreed 
statement  of  facts:  "The  defendant  is  a  corporation,  and 
during  the  year  1865  was  running  and  operating  a  railroad 
in  this  state  and  through  the  county  of  Tama.  On  the 
tenth  day  of  October,  1865,  in  Salt  Creek  township,  in 
said  county,  a  train  of  cars,  running  on  said  defendant's 
railroad,  ran  against  and  killed  a  hog  of  the  plaintiff's  of 
the  actual  value  of  forty-five  dollars,  which  hog  at  that 
time  was  running  at  large.  Said  railroad  was  not  fenced 
on  either  side  thereof  at  the  point  where  said  hog  was 
killed,  and  the  defendant  had  the  right  to  fence  said  road 
at  said  point.  More  than  thirty  days  before  the  com- 
mencement of  this  suit,  the  plaintiff  served  on  the  defend- 
ant a  notice,  accompanied  by  an  affidavit  of  the  killing  of 
said  hog,  in  which  he  stated  and  claimed  the  value  of  said 
hog  at  sixty-five  dollars.  The  defendant  did  not  pay  or 
ofier  to  pay  to  the  plaintiff  the  value  of  said  hog,  or  any 
part  thereof,  before  the  commencement  of  this  suit.  At 
the  general  election  held  in  and  for  said  county  of  Tama, 
in  November,  1864,  it  was  determined  by  a  vote  of  the 
l^al  voters  of  said  county  that  hogs  and  sheep  should  be 
prohibited  from  running  at  large  in  said  county  from  and 
after  the  first  day  of  August,  a.d.  1865;  and  said  vote, 
determination  and  prohibition  was  in  force  and  effect  in 
said  county  at  the  time  said  hog  was  killed." 

The  statute  of  Iowa  was  as  follows:  "Sec.  6.  Any  rail- 
road company  hereafter  running  or  operating  its  road  in 
this  state,  and  failing  to  fence  such  road  on  either  or  both 
sides  thereof,  against  live  stock  running  at  large,  at  all 
points  where  said  roads  have  the  right  to  fence,  shall  be 
absolutely  liable  to  the  owner  of  any  live  stock  injured, 
killed  or  destroyed,  by  reason  of  the  want  of  such  fence  or 
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fences  as  aforesaid,  for  the  value  of  property  so  injured, 
killed  or  destroyed,  unless  the  injury  complained  of  is  oc- 
casioned by  the  wilful  act  of  the  owner  or  his  agent;  and 
in  the  cai^es  contemplated  by  this  section,  in  order  to  recov- 
er, it  shall  only  be  necessary  for  the  owner  of  the  property 
to  prove  the  injury  or  destruction  complained  of." 

It  will  be  seen  that  the  facts  in  the  Iowa  case  were  sub- 
stantially the  same  as  in  that  under  consideration,  and  that 
the  statute  contains  the  same  provisions  in  substance  as 
ours  as  to  the  liability  in  case  of  neglect  to  erect  fences. 

The  court  by  Cole,  J.,  say  (page  141):  "Under  the  or- 
dinary and  well  recognized  rules  of  law,  it  is  very  clear 
that  since  this  plaintiff  was  himself  guilty,  not  only  of  neg- 
ligence but  of  the  violation  of  a  positive  regulation  or  law, 
in  sufiering  or  allowing  his  h(^  to  run  at  large,  he  could 
not  recover.  But  our  statute  quoted  above  makes  the  rail- 
road company  absolutely  liable  for  stock  killed  on  its  road 
if  not  fenced.  This  liability  exists  regardless  of  the  ques- 
tion of  negligence.  *  *  *  tj^^  agreed  state- 
ment is  silent  as  to  whether  the  hog  was  running  at  large 
by  accident,  or  by  the  careless  or  wilful  act  of  the  plaintiff. 
Unless  it  was  the  latter,  plaintiff  may  recover;  and  this  lat- 
ter fact  must  be  shown  or  the  right  to  recover  is  not  de- 
feated. It  is  not  shown  in  this  case.  *  *  The 
only  fact  shown  is  that  the  hog  was  at  large  contrary  to 
the  regulation  in  that  county.  This  alone,  under  our  stat- 
ute, wi!l  not  defeat  the  plaintiff's  right  to  recover." 

This  case  seems  to  be  adhered  to  by  that  court,  and  is 
cited  in  27  Iowa,  284;  32  id.,  562;  84  id.,  338;  37  id.,  348. 

The  Iowa  statute  contains  the  words  "unless  the  injury 
complained  of  is  occasioned  by  the  wilful  act  of  the  owner 
or  his  agent,"  which  ours  does  not  contain;  but  these  words 
neither  increase  nor  restrict  the  liability  of  the  company, 
as  it  will  not  be  contended  that  the  company  would  be  lia- 
ble for  a  wrong  willfully  committed  by  one  not  representing 
the  company. 
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In  Oarmn  v.  The  N.  Y.  &  E.  B.  R.  Co.,  13  N.  Y.,  42, 
the  plaintiff  was  the  owner  of  a  pair  of  oxen  worth  $110, 
that  were  killed  by  the  cars  on  the  track  of  the  defendant, 
the  road  at  that  point  not  being  fenced,  nor  were  cattle 
guards  put  in  at  the  highway  crossings.  The  New  York 
statute  was  as  follows: 

*' Every  corporation  formed  under  this  act  shall  erect 
and  maintain  fences  on  the  sides  of  their  roads,  of  the 
height  and  strength  of  a  division  fence  required  by  law, 
with  openings  or  gates  or  bars  therein,  and  farm  crossings 
of  the  road  for  the  use  of  the  proprietors  of  lands  adjoin- 
ing such  railroad ;  and  also  construct  and  maintain  cattle 
guards  at  all  railroad  crossings,  suitable  and  sufficient  to 
prevent  cattle  and  animals  from  getting  on  to  the  railroad. 
Until  such  fences  and  cattle  guards  shall  be  duly  made, 
the  corporation  and  its  agents  shall  be  liable  for  all  dam- 
ages which  shall  be  done  by  their  agents  or  engines  to  cat- 
tle, horses,  or  other  animals  thereon;  and  after  such  fences 
and  guards  shall  be  duly  made  and  maintained,  the  cor- 
poration shall  not  be  liable  for  any  such  damages,  unless 
n^ligently  or  wilfully  done." 

The  court  say :  "  By  the  common  law,  the  owner  was  bound 
to  take  care  that  his  cattle  did  not  leave  his  own  lands  and 
trespass  upon  those  of  his  neighbor  {Promfret  v.  liicfroft, 
1  Wm's.  8aund.,321),  if  they  did,  he  was  himself  liable  for 
damages  in  an  action  of  trespass.  It  has  long  been  settled 
in  this  state  that  there  can  be  no  recovery  in  an  action  on 
the  case  for  negligence,  where  the  negligence  or  miscon- 
duct of  the  plaintiff  contributed  to  the  injury;  hence  it 
was  repeatedly  decided  prior  to  the  general  railroad  act  of 
1848,  that  one  whose  cattle  were  trespassing  upon  the  rail- 
road at  the  time  they  received  the  injury,  could  not  recover 
damages  of  the  railroad  company."  *  *  *  * 
*****  "But  a  new  state  of  things 
has  arisen.  A  power,  but  recently  discovered  and  applied 
to  the  uses  of  man,  has  been  appropriated  as  a  motive 
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power  to  the  moving  of  large  and  heavy  bodies  at  a  veloo- 
ity  before  unknown,  acquiring  a  momentum  and  speed 
endangering  the  lives  of  all  animals  coming  in  contact 
with  the  moving  mass,  whether  locomotive  or  cars,  and  at 
the  same  time  putting  in  jeopardy  the  lives  and  limbs  of  all 
those  who  are  connected  with  the  train.  The  danger  to  pas- 
sengers, as  science  will  demonstrate  and  as  experience  has 
shown,  is  great  and  imminent  whenever  the  locomotive  or 
cars  in  their  rapid  movement  come  in  collision  with  any 
substance  disturbing  the  regularity  of  the  motion  or  speed 
acquired.  An  ox,  cow,  or  horse  upon  the  track  presents 
a  substance  sufficient  often  to  throw  the  engine  and  cars 
from  the  track,  and  thus  cause  a  general  wreck  in  which 
many  lives  are  lost  and  limbs  broken.  To  guard  against 
these  dangers  it  is  necessary  that  all  animals  should  be 
kept  from  the  track.  This  can  only  be  done  by  securing 
the  track  by  fences  and  cattle  guards  at  road  crossings,  or 
in  some  other  way.  Was  it  safe  to  leave  this  important 
matter  to  the  thousand  proprietors  of  lands  along  the  road? 
Experience  had  shown  that  it  was  not.  It  had  also  shown 
that  there  was  and  would  be  much  litigation  growing  out 
of  the  killing  and  injuring  of  cattle  along  the  road,  pro- 
ducing irritation  and  exciting  angry,  and  at  times  vin- 
dictive passions.  Under  these  circumstances  the  statute 
in  question  was  enacted,  and  in  my  opinion,  it  changed 
very  essentially  the  law.  The  general  duty  of  erecting 
and  maintaining  fences  on  the  sides  of  their  roads  is  now 
imposed  upon  the  railroad  corporations.  This  duty  is  to 
be  performed  for  the  public  benefit  and  security,  and  also 
for  the  benefit  of  the  owners  of  cattle  generally.  In  short, 
the  corporations  are  to  erect  and  maintain  the  fences ;  and 
until  they  do  so,  they  and  their  agents  are  liable  for  all 
damages  which  shall  be  done  by  their  agents  or  engines  to 
cattle,  horses,  or  other  animals  thereon.  The  language  of 
the  statute  is  general ;  it  is  not  limited  to  damages  done  to 
-cattle,  etc.,  of  the  adjoining  proprietor,  or  to  cattle,  etc., 
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which  were  lawfully  upon  an  adjoining  premises,  but  it 
extends  where  there  is  no  fence  erected,  to  all  cattle,  horses, 
or  other  animals.  The  statute  says  nothing  about  n^li- 
gence  in  either  of  the  parties.  It  is,  however,  immediately 
added,  that  after  such  fences,  etc.,  shall  be  duly  made  and 
maintained,  the  corporation  shall  not  be  liable  for  such 
damages,  unless  negligently  or  wilfully  done." 

Denio,  J,,  while  concurring  in  the  conclusion  reached, 
filed  a  separate  opinion,  wherein  he  says  (page  54) :  "Hav- 
ing imposed  this  general  and  public  duiy,  the  legislature 
has  proceeded  to  declare  some  of  the  consequences  of  its 
omission.  The  corporation  in  that  case  is  to  be  liable  for 
all  damages  which  shall  be  done  by  their  agents  or  en- 
gines, to  cattle,  horses,  or  other  animals  thereon.  The 
defendant  neglected  to  make  cattle  guards  and  fences ;  and 
for  want  of  these  safeguards,  the  plaintiff's  cattle  came  upon 
the  track  of  the  railroad  and  were  destroyed.  *  *  * 
I  am  satisfied  that  the  design  of  the  section  is  to  require 
the  railroad  companies  to  inclose  their  track  within  sub- 
stantial fences,  and  guard  it  by  ditches,  by  cattle  guards,  from 
the  approach  of  animals  wandering  on  the  highway,  and 
one  method  provided  for  securing  that  object  is  the  provision 
charging  the  companies  with  damages  for  all  injuries  done 
to  animals  where  they  have  disregarded  the  statute." 

In  Fawoett  v.  The  York  &  N.  M.  Bw.  Co.,  2  Eng.  Law 
and  Eq.,  289,  the  plaintiff's  horses  being  in  the  highway, 
passed  through  an  open  gate  on  to  the  railroad  track  and 
were  killed.  The  statute  required  the  railway  company  to 
erect  gates  across  the  highway  at  the  crossings  of  the  rail- 
way, and  to  keep  them  closed,  except,  etc.  The  defendant 
claimed  that  as  the  horses  were  unlawfully  in  the  highway 
that  therefore  the  company  was  not  liable,  because  it  was 
not  bound  to  keep  the  gates  closed  against  them;  but  the 
court  held  the  company  liable,  as  the  law  had  imposed  the 
duty  of  erecting  gates  and  keeping  them  closed  on  the  com- 
pany, which  duty  it  had  failed  to  perform ;  the  court  would 
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not  inquire  how  the  horses  came  into  the  highway.  See 
also  Shephard  v.  The  B.,  N.  Y.  &  E.  R.  R.  Co,,  35  N.  Y., 
641.  Bradley  v.  The  same,  34  Id.,  427.  Many  other 
eases  to  the  same  effect  might  be  cited. 

In  the  case  of  the  Kansas  P.  Rw,  Co.  v.  Mov>er,  16  Kas., 
673,  it  was  held  that  a  statute  requiring  a  railroad  company 
to  fence  its  track  was  constitutional,  being  a  power  under 
the  police  power  of  the  state.  The  first  and  second  sections 
of  the  Kansas  act  are  as  follows: 

"Section  1.  Every  railroad  company  or  corporation  in 
this  state,  and  every  assignee  or  lessee  of  such  company  or 
corporation,  shall  be  liable  to  pay  the  owner  the  full  value 
of  each  and  every  auimal  killed,  and  all  damages  to  each 
and  every  animal  wounded  by  the  engine  or  cars  on  such 
railway,  or  in  any  other  manner  whatever  in  operating 
such  railway,  irrespective  of  the  fact  as  to  whether  such 
killing  or  wounding  was  caused  by  the  n^ligence  of  such 
railroad  company  or  corporation,  or  the  assignee  or  lessee 
thereof,  or  not. 

"Sec.  2.  In  case  such  railway  company  or  corporation, 
or  the  assignee  or  lessee  thereof,  shall  fail  for  thirty  days 
after  the  demand  therefor  by  the  owner  of  such  animal, 
or  his  agent  or  attorney,  to  pay  such  owner  or  his  agent  or 
attorney,  the  full  value  of  such  animal  if  killed,  or  dam- 
ages thereto  if  wounded,  such  owner  may  sue  and  recover 
from  such  railway  company  or  corporation,  or  the  assignee 
or  lessee  thereof,  the  full  value  of  such  animal  or  damages 
thereto,  together  with  a  reasonable  attorney  fee  for  the  pros- 
ecution of  the  suit,  and  all  costs  in  any  court  of  competent 
jurisdiction  in  the  county  in  which  such  animal  was  killed 
or  wounded." 

The  third  section  provides  upon  what  officers  a  demand 
for  compensation  may  be  made. 

The  fourth  section  authorizes  the  allowance  of  an  attor- 
ney's fee  when  judgment  is  rendered  for  the  plaintiff. 

The  fifth  section  is  as  follows:  "This  act  shall  not  ap- 
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ply  to  any  railway  company  or  corporation,  or  the  assignee 
or  lessee  thereof,  whose  road  is  inclosed  with  a  good  and  law- 
ful fence  to  prevent  such  animals  from  being  on  such  road." 

It  will  be  seen  that  the  statute  does  not  provide  that  a 
railway  company  shall  be  absolutely  liable  for  stock  killed. 
In  Kansas  Pacific  Rio.  v,  Landisy  24  Kas.,  406,  the  railroad 
running  through  the  defendant's  enclosure  was  not  fenced, 
and  a  mule  belonging  to  the  defendant,  in  such  enclosure, 
strayed  upon  the  track  in  the  night  time  and  was  killed. 
There  seems  to  have  been  a  night  herd  law  in  force  at  that 
time  requiring  stock  to  be  confined  during  the  night  time. 

The  court  say:  "The  theory  of  the  defendant  is,  that 
both  parties  were  equal  violators  of  the  law,  and  that  there- 
fore plaintiff  cannot  recover ;  that  of  the  plaintiff  is  that 
the  defendant  was  alone  the  transgressor,  and  must  there- 
fore pay  for  the  injury  which  it  is  conceded  was  done. 
The  case  really  turns  upon  the  question,  whether  the 
plaintiff  was,  as  to  the  defendant,  confining  the  animal  at 
the  time  of  the  injury.  That  the  defendant  had  not  fenced 
its  right  of  way,  and  was  therefore  liable  under  the  stock 
law  of  1874,  is  conceded,  unless  it  appears  that  plaintiff 
was  in  equal  wrong,  and  therefore  within  the  case  of  C 
B.  U.  P.  Rd.  Oo.  V.  Lea,  20  Kas.,  353,  not  entitled  to  a 
recovery.  The  language  of  the  night  herd  law  is,  that 
the  animal  must  be  confined  in  the  night  time;  in  this 
case  the  animal  was  loose  in  a  quarter-section,  which  as 
to  the  general  public,  was  enclosed  with  a  sufficient  fence.'' 
The  decision  of  the  court  turns  upon  the  question  of  the 
defendant's  alleged  negligence. 

In  the  case  of  tlie  C  0.  i2.  jB.  Oo.  v.  Laiorence,  13  Ohio 
State,  66,  cited  by  the  plaintiff  in  error,  the  action  was  to 
recover  for  stock  killed  by  negligence,  and  that  was  the 
issue. 

In  P.,  It  W.&  C.  By.  Co.  v.  MtHvom,  21  Id.,  586,  the 
action  was  for  killing  stock,  and  the  answer  that  the  plain- 
tiff permitted  the  animal  to  run  at  large  contrary  to  the 
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statute.     It  was  held  in  effect  that  the  answer  stated  a 
defense. 

The  court  say,  page  594:  "In  support  of  the  opposite 
view,  the  strongest  case  to  which  our  attention  has  been 
called  is  Corwin  v.  The  New  York  &  Erie  Railroad  Oo.,  3 
Kernan,  42.  The  facts  of  that  case  are  on  all  fours  with 
the  case  in  hand,  but  the  difierence  between  the  terms  of 
the  statute  of  New  York  on  the  subject  of  fencing  rail- 
roads and  of  our  own,  is  quite  sufficient  to  justify  the  dif- 
ference in  the  conclusions.  After  requiring  railroad  cor- 
porations to  fence  their  roads,  the  statute  of  that  state  de- 
clares that  "  until  such  fences  and  cattle  guards  shall  be 
duly  made,  the  corporation  and  its  agents  shall  be  liable 
for  all  damages  which  shall  be  done  by  their  agents  or 
engines  to  cattle,  horses,  or  other  animals  thereon.'^  By 
that  statute  it  will  be  observed  the  immediate  cause  of  the 
injury,  to-wit:  the  act  of  "their  agent  or  engines,"  is  made 
the  ground  of  liability,  and  that,  too,  without  any  refer- 
ence to  the  fact  whether  the  want  of  fences  does  or  does 
not  contribute  thereto.  Yet  it  is  conceded  by  the  judges 
delivering  opinions  in  that  case,  that  "  should  it  appear 
that  the  plaintiff  drove  his  cattle  upon  the  road,  or  in  the 
neighborhood  of  the  road,  and  left  them  there,  or  did  any 
other  positive  act  increasing  the  danger  to  his  cattle,  a  very 
different  question  would  arise.  The  maxim.  Volenti  non 
fit  injuria^  would  then  apply."  But  by  our  statute  the  lia- 
bility is  only  incurred  when  the  injury  results  "by  reason 
of  the  want  or  insufficiency  of  fences,  road  crossings  or 
cattle  guards,  or  by  any  carelessness  or  negligence  of  such 
company,  party,  agent  or  agents  thereof."  In  the  case  of  D, 
&  M,  R.  R,  Co,  V.  Miami  Oo.,  6  Central  Law  Journal, 
436,  the  supreme  court  commission  of  Ohio  rendered  a 
decision  in  effect  affirming  that  above  cited  from  21  O.  S. 
In  none  of  the  cases  cited  by  the  plaintiff  in  error  does 
the  statute  appear  to  be  similar  to  ours. 

The  first  section  of  our  statute  seems  to  have  been  copied 
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sabfitantially  from  that  of  New  York,  while  the  second  sec- 
tion is  in  effect  the  same  as  that  of  Iowa.  The  decisions 
of  both  of  those  states^  therefore^  are  directly  applicable. 
Indeed  there  is  no  room  for  a  different  construction.  The 
statute  requires  all  railroad  companies  which  have  been  in 
operation  six  months  to  fence  their  track  and  put  in  cattle 
guards  at  road  crossings^  and  provides  that  in  case  of  fail- 
ure to  do  so  ^'thej  shall  be  absolutely  liable  to  the  owner 
of  any  live  stock  injured,  killed,  or  destroyed  by  their 
agents,  employes,  or  engines,'^  etc.;  and  also  declares  that 
when  such  fences  and  guards  have  been  fully  and  duly 
made,  and  shall  be  kept  in  good  and  sufficient  repair,  such 
railroad  shall  not  be  liable  for  any  such  damages,  unless 
negligently  or  willfully  done.  Where  they  have  failed  to 
fence  their  track  therefore,  the  question  of  negligence  of 
the  owner  of  the  stock  killed  or  injured  does  not  enter  into 
the  case.  The  defendant  in  error,  by  merely  permitting  the 
animals  killed  to  run  at  large  in  the  night  time,  is  not 
thereby  deprived  of  the  right  to  recover.  The  judgment 
must  be  afSrmed. 

Judgment  affirmed. 


I  14      831 

E.  O.  Edwards,  plaintiff  in  error,  v.  Frank  E.         u    as 

'  '  44      J 

Kearney,  defendant  in  error.  h    ss 

49    755 

Praotico:  bill  or  xzcxptions  nsgkssary.  When  it  is  sought 
to  present  to  this  court  alleged  errors,  occurring  upon  the  trial 
of  a  cause  in  the  district  court,  a  bill  of  exceptions,  settled  and 
signed  as  required  by  statute,  is  indispensably  necessary,  and  no 
other  paper,  record,  or  showing  can  be  made  to  take  its  place. 

f^RROR  to  the  district  court  for  Buffalo  county.     Tried 
below  before  Gablin,  J. 


Hdmer  &  Conner,  for  plaintiff  in  error. 


[14   841 
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8am*  X.  Savidge  and  E.  C.  OalkinSj  for  defendant  in 
error. 

Cobb,  J. 

The  bill  of  exceptions  in  this  case  having  been  stricken 
from  the  files  of  this  court,  in  accordance  with  the  opinion 
reported  in  13  Neb.,  502,  the  record  is  simply  here  for  onr 
examination  witiiout  such  bill. 

Where  it  is  sought  to  present  to  this  court  allied  errors 
occurring  at  a  trial  in  the  district  court,  a  bill  of  exceptions, 
settled  and  signed  as  required  by  law,  is  indispensably 
necessary.  And  while  in  a  proper  case,  upon  timely  appli- 
cation, this  court  would  by  mandamus  compel  the  signing 
of  such  a  bill  by  a  trial  judge,  yet  no  other  paper,  reoord, 
or  showing  can  be  made  to  take  its  place.  There  being  no 
error  assigned,  other  than  those  depending  upon  the  bill  of 
exceptions^  the  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 


Solon  T.  Gudden  et  al.,  plaintiffs  in  ebbob,  v. 
Frank  Moobe,  admb.,  defendant  in  ebbob. 

If  egligenoe :  S.  T.  G.  was  the  owner  of  a  traot  of  aninclosed  land 
used  for  grass  and  pasturage,  across  which  there  was  a  neigh- 
borhood road,  not  laid  out  as  a  highway,  but  which  had  been 
used  as  such  by  the  public  since  the  early  settlement  of  the 
country.  He  was  also  the  owner  of  a  yicious  and  dangerous 
bull  which  he^new  of  having  attacked  and  gored  several  dif- 
ferent persons.  July  22, 1879,  he  caused  this  bull  to  be  lariat- 
ed near  to  the  said  road  on  the  said  land.  So  that  W.  D.  M., 
an  old  man  68  years  of  age,  while  passing  along  said  road,  was 
b^he  said  bull  attacked,  gored,  and  killed.  Held,  That  8.  T. 
G.  was  guilty  of  such  negligence  and  want  of  ordinary  oare,  as 
rendered  him  liable,  in  an  action  by  the  administrator  of  W. 
D.  M.,  and  that  it  made  no  difference  that  W.  D.  had,  several 
years  before,  been  forbidden  by  S.  T.  G.  to  use  the  said  road. 
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Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Savage,  J. 

W.  JET.  Munger,  Ballard  <&  TFoffion,  and  E.  F,  Oray^ 
for  plaintiff  in  error. 

On  deposition  of  March,  cited  Payne  v.  Briggs,  8  Neb., 
75.  Verdict  contrary  to  evidence,  deceased  being  guilty 
of  contributory  negligence.  Michigan  Central  v.  Colman^ 
28  Mich.,  447.  Cooley  on  Toi-ts,  346.  Simmons  v.  Bail- 
road,  6  Ohio  State,  105.  Warner  v.  N.  F.  Ckntral  B.  B., 
44  N.  Y.,  465.     Bailroad  v.  McLaren,  62  Ind.,  566. 

L.  W.  Osbom,  for  defendant  in  error. 

Cases  cited  by  plaintiff  in  error  are  railroad  cases  and 
not  applicable.  Shearman  &  Redfield  on  Negligence,  225 
et  seq.  Id.,  30-40.  Murray  v.  Young,  12  Bush,  337. 
Cooley  on  Torts,  666-670. 

Cobb,  J. 

While  in  this  case  there^are  a  great  number  of  errors  as- 
signed by  the  petition  in  error,  there  are  but  four  insisted 
on  in  the  brief,  and  our  examination  will  be  confined  to 
them. 

1.  That  the  deposition  of  William  T.  March  should 
have  been  suppressed  and  not  admitted  in  evidence,  etc. 

The  objection  to  this  deposition  is  as  to  the  certificate  of 
the  notary  public  before  whom  it  was  taken,  and  which  it 
is  claimed  is  within  the  objection  sustained  in  the  case  of 
Payne  v.  Briggs,  8  Neb.,  75.  The  certificate  is  in  the 
following  words :  "  I,  O.  W.  Eice,  a  notary  public,  duly 
appointed  and  qualified,  residing  in  and  for  Elnox  county, 
and  state  of  Nebraska,  do  hereby  certify  that  William  I. 
March  was  by  me  first  duly  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  and  that  the  dep- 
osition by  him  subscribed  as  above  set  forth  was  reduced 
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to  writing  by  myself  in  the  presenoe  of  the  witnesseB^  and 
was  subscribed  by  the  said  witness  in  my  presence,  and 
was  taken  at  the  time  and  place  in  the  annexed  notice  spec- 
ified ;  that  I  am  not  counsel,  attorney,  or  relative  of  either 
party,  or  otherwise  interested  in  the  event  of  this  suit.  And 
said  deposition  was  commenced  at  the  time  in  said  notice 
specified  and  completed  as  above  stated. 

^^  In  testimony  whereof  witness  my  hand  and  seal  of  office 
this  30th  day  of  April,  1881. 

[seal]  "O.  W.  Rice,  Notary  Public." 

The '' annexed  notice"  was  for  the  taking  of  the  deposi- 
tion "at  the  office  of  O.  W.  Rice,  in  the  town  of  Creighton, 
county  of  Knox,  and  state  of  Nebraska,"  etc. 

The  objection  to  this  certificate  is  technical.  It  is 
strange  that  a  notary  should  neglect  or  fail  to  place  the 
common  and  perfunctory  words  called  the  venue  at  the 
head  of  the  certificate,  but  it  has,  we  think,  always  been 
held  sufficient  where  the  same  appeared  in  the  body  of  the 
certificate,  as  it  does  here.  The  trouble  with  the  certificate 
in  Payne  v,  Brigga  was  that  it  nowhere  appeared  that  the 
notary  signing  the  certificate  w{is  appointed  by  the  author- 
ity of,  or  resided  within  the  jurisdiction  of,  the  state  of  Col- 
orado, where  the  deposition  was  to  have  been  taken  accord- 
ing to  the  notice. 

2.  The  verdict  is  contrary  to  the  evidence  and  law  of 
the  case. 

The  cause  of  action  against  the  plaintiff  in  error  (defend- 
ant in  the  court  below)  was  for  keeping  and  negligently 
and  inefficiently  tethering  a  certain  vicious  bull,  known  to 
be  dangerous  to  mankind,  near  to  a  certain  highway  or 
path  along  which  persons  were  accustomed  to  travel  and 
pass.  By  which  bull  plaintiff^s  intestate,  while  lawfully 
passing  along  said  highway,  was  attacked,  gored,  and  killed. 
The  evidence  is  sufficient  as  to  the  vicious  and  danger- 
ous character  of  the  bull,  owned  and  kept  by  plaintiff  in 
error,  which  was  well  known  to  him.     That  on  the  day  in 
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qaestion  the  bull  was  tethered  by  a  rope,  in  which  was  a 
wooden  swivel,  near  to  but  out  of  reach  of  the  path  leading 
across  the  land  of  plaintiff  in  error,  and  near  by  where  said 
path  crosses  a  small  stream  of  water.  That  some  time  in 
the  afternoon  defendant  in  error's  intestate  and  father,  an 
old  man  sixty-three  years  of  age,  living  on  the  adjoining 
farm,  started  from  his  residence  on  foot  to  go  to  the  neigh- 
boring village  on  business;  that  his  way  to  said  village  was 
along  the  said  path ;  that  towards  evening  he  was  found  in 
a  bruised,  wounded,  and  dying  condition,  near  the  said  path 
where  it  crossed  the  said  small  stream  of  water,  at  which 
time  said  bull,  having  loosed  himself  by  breaking  the  said 
wooden  swivel,  was  found  standing  in  the  water  of  said 
stream  near  the  said  path.  The  injured  man  died  before 
ten  o'clock  that  evening. 

It  is  not  questioned,  nor  could  it  be,  from  the  medical  and 
other  testimony,  that  deceased  received  the  fatal  injuries  from 
the  said  bull.  It  is  contended  by  counsel  upon  the  evidence 
that  the  deceased  was  guUty  of  contributory  negligence. 
There  was  some  evidence  of  deceased  having  heard  of  the 
dangerous  character  of  said  bull;  also  evidence  of  his  having 
been  some  years  before  forbidden  to  use  the  said  path  across 
the  land  of  plaintiff  in  error.  There  was  also  evidence  that 
after  the  injury  the  straw  hat  of  the  deceased  was  found 
on  the  ground,  within  the  length  of  the  bull's  tether  of  the 
point  at  which  he  had  been  fastened.  The  bull  in  question 
was  a  crippled  animal,  having  but  a  partial  use  of  one  of 
his  fore  legs.  There  was  considerable  and  conflicting  testi- 
mony as  to  how  fast  he  could  run  or  move.  Undoubtedly  if 
the  deceased  was  guilty  of  negligence,  which  contributed 
directly  to  the  fatal  injury,  that  would  be  a  defense.  But 
the  consideration  of  this  question  falls  more  properly  with- 
in the  third  head  of  the  brief  of  plaintiff  in  error,  which  is 
that  the  fifth  instruction  given  in  charge  to  the  jury  by  the 
court  was  erroneous.  Said  charge  was  as  follows :  "  5.  The 
plaintiff,  however,  cannot  recover  if  the  deceased  was  on  his 
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pa/t  guilty  of  a  want  of  ordinary  care,  which  directly  con- 
tributed to  the  injury  sustained  by  him.  If  the  deceased 
carelessly  and  n^ligently  put  himself  in  the  Mray  of  the 
bull^  knowing  him  to  be  vicious  and  dangerous,  then  he 
could  not  recover  if  injured.  But  the  mere  passing  along 
a  usually  traveled  way,  even  though  upon  the  defendant's 
premises,  and  even  though  he  was  a  trespasser,  would  not 
of  itself  be  such  n^ligence  as  would  deprive  him  of  the 
right  to  recover.'' 

Plaintiff  in  error  objects  to  this  instruction  because,  as  he 
allies,  it  assumes  that  the  only  act  of  negligence  on  the 
part  of  the  deceased  was  that  of  merely  passing  along  a  usu- 
ally traveled  way  upon  the  premises  of  defendant,  etc. 
The  witness,  Mrs.  Mary  Glidden,  wife  of  the  plaintiff  in 
error,  testified  that  she  drove  along  the  road  in  question 
about  half-past  three  o'clock  that  afternoon.  She  saw  the 
bull  lying  down  about  fifteen  or  twenty  feet  from  the  road 
on  the  east  side,  and  perhaps  thirty  feet  from  the  bridge; 
that  he  was  tied  with  a  rope  about  fifteen  feet  long;  that 
the  length  of  the  rope  would  allow  him  to  get  within  six  or 
eight  feet  of  the  road;  that  he  could  not  get  6lear  to  the 
road,  and  that  he  could  ji^  go  to  the  creek  so  he  could  drink. 
A  half  or  three-quarters  of  an  hour  afterwards  she  returned 
the  same  way.  She  then  saw  the  deceased  on  the  north 
side  of  the  road,  on  the  west  side  of  the  creek,  perhaps  thir- 
ty feet  from  the  creek,  and  about  a  rod  from  the  road.  He 
was  sitting  there  with  his  arm  on  his  knee  and  his  hand  up 
to  his  head;  he  seemed  to  be  hurt;  he  asked  me  to  help 
him;  he  said  ^^help;"  that  she  stopped;  he  said  thebuUhad 
hooked  him.  At  this  time  the  bull,  having  broken  from 
hisTastening  by  breaking  out  the  end  of  the  wooden  swivel, 
wa3  standing  in  the  water  of  the  small  creek,  thirty  or  for- 
ty rods  from  where  he  was  lying  when  she  went  up.  Wit- 
ness states  that  deceased  at  that  time  did  not  have  his  hat 
on;  that  just  before  or  just  after  the  buggy  in  which  her 
son  and  hired   man  conveyed   the  deceased  to  his  home 
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started^  her  husband  went  and  picked  up  deceased's  hat — a 
common  straw  hat — ^which  was  found  within  the  circle  that 
the  bull  had  eaten  off  while  tied;  she  thinks  not  more  than 
three  feet  from  the  place  where  the  bull  was  lying  when 
she  went  up ;  she  thinks  a  little  fiirther  from  the  center 
than  where  he  was  lying. 

Spencer  Mordy,  a  witness  for  defendant  in  error,  testified 
that  he  was  working  for  plaintiff  in  error  at  the  time  of  the 
accident;  was  in  the  field  near  by;  knew  where  the  bull  was 
tied;  that  he  was  tied  so  he  could  come  within  four  rods 
of  the  bridge;  was  about  a  rod  from  the  road.  On  cross- 
examination  witness  said  that  in  his  opinion  the  bull  was 
lariated  so  that  he  could  not  get  nearer  than  a  rod  to  the 
road,  but  that  he  could  get  nearer  to  the  road  than  to  the 
water  in  the  small  creek. 

This  is  all  the  testimony  which  can  possibly  shed  the 
least  light  upon  the  enquiry  as  to  how  the  injury  was  re- 
ceived. Counsel  for  plaintiff  in  error  lay  considerable 
stress  upon  the  circumstance  of  the  finding  of  the  hat  of 
deceased  a  few  feet  from  the  path,  and  within  the  circle  fed 
off  by  th^  Hull  while  he  was  tied;  and  upon  that  they  build 
up  the  theory  that  the  deceased  must  have  left  the  road, 
gone  dose  to  the  buU,  and  while  there  received  the  injury 
by  beipg  struck,  by  the  bull  making  one  sudden  and  quick 
jump,  and  there  lost  his  hat. 

Whatever  weight  this  evidence  and  theory  was  entitled 
to  in  the  minds  of  the  jury,  it  is  presumed  they  gave  it,  as 
it  was  their  duty  to  do  under  the  instructions  of  the  court. 
If,  as  is  substantially  claimed  by  the  plaintiff  in  error,  the 
instruction  assumes  that  there  was  no  sufficient  evidence  of 
the  deceased  having  lefb  the  road,  we  think  that  such  as- 
sumption is  justified  by  the  evidence. 

The  fourth  and  only  remaining  point  urged  by  plaintiff 
in  error  is  that  the  third  and  fifth  instructions  prayed  by 
him  should  have  been  given.  Said  instructions  were  in  the 
following  words : 
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'^  3.  It  is  not  negligence  nor  want  of  ordinary  care  for  a 
person  to  keep  a  vicious  bull  upon  his  own  premises  at  a 
place  remote  from  where  other  persons  have  a  right  to  go.'^ 

^^  5.  If  you  find  from  the  evidence  that  the  defendant^ 
Solon  I.  Glidden^  had  notified  Wm.  B.  Moore^  the  deceased, 
prior  to  the  receiving  of  the  injuries  complained  of  to  keep 
off  from  his  land,  and  not  cross  the  same,  and  that  the 
deceased,  in  violation  of  this  notification,  did  go  upon  said 
land,  at  or  near  where  the  bull  was,  and  in  consequence 
thereof  was  attacked  by  said  bull,  and  received  the  injuries 
complained  of,  then,  in  that  case,  plaintiff  can  not  recover. '^ 

The  third  instruction  was  properly  refiised,  as  it  does 
not  state  the  law  correctly,  nor  is  it  applicable  to  the  evi- 
dence in  the  case.  It  is  n^Ugence  and  want  of  ordinary 
care  for  a  person  to  keep  a  vicious  bull  or  other  dangerous 
animal  insecurely  fiistened,  upon  his  ownpremisesat  aplaee 
where  other  persons  are  known  to  go,  whether  they  have  a 
right  to  go  there  or  not.  1  Thompson  on  Negligence,  222, 
and  cases  there  cited. 

The  same  is  true  of  the  fifth  instruction.  If  the  plaintiff 
in  error  allowed  the  general  public  to  use  a  road,  though  not 
laid  out  as  a  highway,  across  his  land,  and  it  was  so  used 
by  the  public  for  a  long  time,  and  the  plaintiff  in  error  in- 
securely tethered  the  said  bull  near  the  said  road,  knowing 
him  to  be  vicious  and  dangerous,  and  the  said  bull  broke 
his  listening  and  set  upon  and  killed  the  deceased  while 
passing  along  the  said  road,  it  would  make  no  difference  as 
to  the  liability  of  the  owner  of  said  animal  that  he  had  for- 
bidden the  deceased  to  use  the  said  road.  See  authority- 
above  cited.  Also  Id.,  p.  300,  et  seq, 
"  We  therefore  reach  the  conclusion  that  there  is  no  error 
in  the  record,  and  that  the  judgment  of  the  district  court 
must  be  affirmed. 

Judgment  affirmed. 
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1.  Promissory  BTote :    lsz  loci.     A  promiasory  note  made  in  ru~  ^1 

Nebraska,  but  payable  in  New  York,  Held,  That  its  yalidity  is  '-^L-^l 
to  be  determined  by  the  laws  of  Nebraska. 

2.  Usury.     A  party  who  makes  a  usarioos  loan  through  an  agent 

takes  the  contract  subject  to  all  the  instrumentalities  employed 
by  the  agent  in  its  consummation. 

Appbal  from  the  district  ootirt  of  Col&z  oonniy.  Tried 
below  before  Post,  J. 

SuUl  &  SteoTMy  for  appellant. 

Phdpa  &  Thomas f  for  appellees. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage.  The  follow- 
ing is  a  copy  of  the  promissory  note  which  the  mortgage 
was  given  to  secure : 

"$400.  Leigh,  Nebraska,  April  1st,  1876. 

"Value  received  on  the  first  day  of  April,  1881, 1  prom- 
ise to  pay  Edward  Joslin,  or  order,  four  hundred  dollars, 
with  interest  from  date  until  paid  at  ten  per  cent  per 
annum,  as  per  coupons  attached  at  the  office  of  the  Corbin 
Banking  Company,  61  Broadway,  New  York  City;  until 
paid,  interest  shall  bear  interest  at  ten  per  cent  per  annum. 
On  failure  to  pay  interest  within  five  days  after  due  the 
holder  may  collect  principal  and  interest  at  once. 

"RoswBLL  D.  Miller.^'  — 

The  defendant,  Miller,  in  answer  to  the  petition,  alleges 
in  substance  that  he  received  but  $340,  sixty  dollars  being 
retained  by  Perkins  &  Newton  and  the  Corbin  Banking 
Company  as  conmiissions,  and  that  said  parties  were  the 
agents  of  the  plaintiff.     He  also  pleads  payment  of  the  sum 


92        SUPREME  COURT  OF  NEBRASKA, 


Joslln  T,  Miller. 


of  $110.  There  is  also  an  all^ation  that  the  contract  is  to 
be  governed  by  the  laws  of  New  York,  and  that  by  the 
laws  of  that  state  there  can  be  no  recovery  whatever  on  the 
note,  the  contract  being  void  for  usury.  The  defendants, 
other  than  Miller,  are  lienholders  on  the  mortgaged  pron- 
ises.  The  case  was  referred  by  consent  to  Hon.  W.  H. 
Munger,  who  heard  the  testimony  and  found  as  follows: 
^^The  undersigned  referee,  to  whom  the  above  cause  was 

referred  as  sole  referee  to  try  the  issues,  fixed  on  the 

tlay  of f  1882,  at  Lincoln,  Nebraska,  as  the  time 

and  place  for  the  trial  of  said  cause,  and  notified  the  parties 
thereof.  At  the  time  and  place  the  parties  appeared  by 
their  attorneys,  and  after  hearing  the  evidence  I  do  find: 

'^  First.  That  the  defendant  Roswell  D.  Miller  executed 
the  note  and  mortgage  in  plaintiff's  petition  mentioned. 

"  Second.  That  the  defendant  Roswell  D.  Miller  only  re- 
ceived the  sum  of  $340  on  said  note  and  mortgage. 

^'  Third.  That  the  plaintiiff  paid  the  full  sum  of  $400  for 
said  note  and  mortgage. 

^^  Fourth.  That  the  sum  of  $60,  a  part  of  said  sum  of 
$400  paid  by  the  plaintifP,  was  retained  by  Messrs.  Perkins 
&  Newton  and  the  Corbin  Banking  Company,  as  their 
commissions  for  their  services  in  the  matter  of  the  loan  fix)m 
plainti£&  to  defendant  BosweU  D.  Miller,  for  which  said 
note  and  mortgage  mentioned  in  plaintiff's  petition  were 
given. 

^^  Fifth.  That  defendant  Roswell  D.  Miller  obtained  said 
loan,  for  which  said  note  and  mortgage  was  given,  through 
the  Corbin  Banking  Company  of  New  York. 

'^  Sixth.  That  said  Corbin  Banking  Company  in  making 
said  loan  was  agent  for  plaintiff. 

'^  Seventh.  That  defendant  Roswell  D.  Miller  has  paid  on 
said  note  and  mortgage  the  sum  of  $110. 

''Eighth.  That  the  defendants  L.  W.  White  &  Co., 
Hughes  &  McKenzie,  O.  I.  &  L.  C.  Smith,  Adolph  Dwo- 
rak,  Frank  H.  Manny,  who  have  answered,  setting  up  their 
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croes-bills^  are  entitled  to  a  decree  for  the  amount  due  as 
stated  in  their  answers. 

"  Nivih,  That  the  priority  of  liens  are  as  follows:  1st, 
Plaintiffi;  2d,  L.  W.  White  &  Co.;  3d,  Hughes  &  Mc- 
Kenzie;  4th,  O.  I.  &  L.  C.  Smith;  6th,  Adolf  Dwoiak  and 
the  defendants  in  amount  as  stated  in  their  several  answers 
and  cross  petitions. 

"  Tenth,  That  defendants  recover  costs  of  this  action,  ex- 
cept costs  of  defendants^  filing  cross  bills,  which  should  be 
taxed  to  defendant  £osweU  D.  Miller. 

^^JEleverdh.  That  said  loan  from  plaintiff  to  defendant 
Roswell  D.  Miller  was  usurious.^' 

Exceptions  were  filed  to  the  report,  which  were  over- 
ruled and  a  decree  entered  on  the  findings.  The  plaintiff 
appeals  to  this  court.  In  the  argument  of  the  case  the  at- 
torneys for  the  appellee  insisted  veiy  strenuously  that  the 
contract  was  to  be  governed  by  the  laws  of  New  York,  and 
that  as  by  the  laws  of  that  state,  which  are  set  out  in  the 
answer,  a  usurious  contract  is  void,  therefore  the  plaintiff  is 
not  entitled  to  recover.  The  same  question  on  substantially 
the  same  facts  was  before  this  court  in  the  case  of  Ohnstead 
V.  N,  JE.  Mtge,  G>.,  11  Neb.,  493,  and  it  was  held  that  the 
validity  of  the  contract  was  to  be  determined  by  the  laws  of 
this  state  and  not  of  New  York.  And  we  adhere  to  that 
decision. 

Is  the  report  of  the  referee  sustained  by  the  testimony? 
We  think  it  is.  It  is  true  the  plaintiff  swears  that  the 
Corbin  Banking  Company  was  not  his  agent,  and  such 
agency  is  attempted  to  be  denied  by  the  Banking  Company, 
but  F.  W.  Dunton,  the  cashier  of  the  Corbin  Banking  Co., 
on  cross-examination  testified  as  follows: 

Q.  Is  this  the  only  money  that  the  plaintiff  ever  loaned 
through  the  agency  of  the  Corbin  Banking  Company? 

A.  We  have  negotiated  other  applications  than  this  with 
him. 
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Q.  Had  he  similar  loans  through  your  oompany  previ- 
ous to  this  loan  to  Miller? 

A.  We  had  negotiated  applications  with  him  previous 
to  this  negotiation. 

Q.     About  how  many? 

A.     I  should  say  twenty. 

Q.     In  what  amount  in  the  a^r^ate? 

A.     Perhaps  ten  thousand  dollars. 

Q.    How  many  since  the  loan  to  Miller? 

A.     I  think  none  at  all. 

This,  with  the  other  testimony,  which  we  will  not  review 
at  length,  clearly  establishes  the  fact  that  the  Corbin  Bank- 
ing  Company  was  the  agent  of  the  plaintiff  for  the  purpose 
of  loaning  the  $10,000,  of  which  the  money  borrowed  by 
Miller  was  a  part 

The  statute  fixes  the  maximum  rate  of  interest  and  de- 
clares the  penalty  of  taking  a  greater  rate — ^the  loss  of  all 
interest.  It  applies  to  all  persons  loaning  money.  The 
language  is:  ''If  in  any  action  on  such  contract  proof  be 
made  that  iUegal  interest  has  been  diiecdy  or  indirectly  con- 
tracted  for  or  taken  or  reserved,  the  plaintiff  shall  only  re- 
cover the  principal  without  interest,^'  etc  The  plaintiff 
therefore  who  affirms  a  contract  made  for  him  by  his  agent 
must  adopt  all  the  instrumentalities  employed  by  his  agent 
to  bring  it  to  a  consummation.  N,  E,  Mlge.  See.  Oo.  v. 
Hendrickaon,  13  Neb.,  575.  ElweU  t?.  Chamberlain,  31 
N.  Y.,  619.  FuOer  v.  WUaon,  3  Aa:S"E.'(S.  S.),  56. 
Nat.  Exp.  Co.  V.  Drew,  32  Eng.  Law  and  Eq.,  1.  The 
reason  is,  the  law  will  not  permit  the  principal  to  adopt  that 
which  he  thinks  is  beneficial  and  reject  the  remainder.  The 
contract  must  be  adopted  as  a  whole.  With  what  reason 
therefore  can  a  party  say  that  a  contract  which  he  affirms, 
made  for  him  by  an  agent  whom  he  authorized  to  loan  his 
money,  is  not  usurious  because  he  has  not  received  directly 
an  amount  in  excess  of  the  l^al  interest?  The  person  au- 
thorized by  him  to  make  the  loan,  however,  did  receive 
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snch  excess^  and  that  was  a  portion  of  the  oontract  hj  which 
the  loan  was  effected. 

The  statute  is  dear  and  unambiguous,  and  applies  to  all 
persons  loaning  money.  To  permit  an  agent  to  diarge  a 
rate  of  interest  in  excess  of  what  his  principal  could  do, 
would  practically  abolish  the  law  regulating  the  rate  of  in- 
terest and  offer  a  premium  for  devices  and  subterfuges  for 
the  evasion  of  the  statute.  It  is  clear  that  the  referee's  re- 
port is  sustained  by  the  weight  of  evidence,  and  the  decree 
must  be  affirmed. 

Judgment  affirmed. 


The  B.  &  M.  R.  R.  Co.,  appellant,  v.  GERRrr  Abink, 

appetj.ee. 

Hailroad  Land  Grant.  The  word  "claim/'  in  section  19  of  the 
act  of  Congress  granting  lands  to  the  Burlington  and  Missouri 
Railroad  Company,  approved  July  2d,  1864,  is  not  restricted  to 
such  claims  as  shall  afterwards  ripen  into  perfect  titles,  but  in- 
cludes all  that  are  made  in  due  form,  whether  they  are  after- 
wards either  perfected,  abandoned,  or  forfeited,  or  not. 

Appeal  from  the  district  court  of  Lancaster  oouniy. 
Tried  below  before  Pound,  J.  It  was  an  action  of  eject- 
ment brought  by  the  raihx)ad,  their  title  being  derived  by- 
patent  from  U.  S.  Government,  of  date  June  28,  1875. 
Defendant  claimed  by  virtue  of  pre-emption  entry  made  by 
Daniel  Doyle,  Nov.  5,  1864,  and  from  whom,  the  same 
having  passed  through  several  hands,  the  defendant  finally 
acquired  the  improvements,  and  in  1872  homesteaded  the 
land. 

Marquett  A  Deweese,  for  appellant,  cited:  Fenvnck  t?. 
(M,  88  Mo.,  510.  Quinn  v.  Kenym,  38  Cal.,  499. 
Moore  v.  Robins,  96  U,  S.,  530.     Marquez  v,  Frkbie,  101 
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Id.,  476.     Finslne  v.  WhOnej/,  9  Wallace,  191.     FKrU  v. 
Gordon,  41  Mich.,  430. 

Brown  &  Ryan,  for  appellee,  cited:  Leavenworth  v. 
United  Stales,  92  U.  S.,  733.  Copp's  Land  Laws,  392. 
NewhaU  v.  Sanger,  92  U.  S.,  761.  Atherton  v.  Fowler,  96 
Id.,  513. 

Lake,  Ch.  J. 

This  is  an  appeal  from  the  district  court  for  Lancaster 
county.  The  controlling  question  is  whether  or  not,  at  the 
time  of  the  definite  location  of  the  plaintiff's  road,  a  pre- 
emption ''daim''  had  '^attached''  to  the  land  in  contro- 
veray. 

The  line  of  the  road  was  definitely  fixed  June  1 5th,  1865. 
Of  this  fact  there  is  no  dispute.  If  at  this  time  the  land 
were  within  the  operation  of  the  grant  to  the  plaintiff,  as 
declared  and  limited  by  section  19  of  the  act  of  congress 
approved  July  2d,  1864  (13  U.  S.  Statutes  at  Large,  364), 
then  the  judgment  of  the  district  court  should  be  reversed, 
but,  otherwise,  not. 

The  decision  of  the  principal  question  must  necessarily 
turn  upon  the  true  meaning  of  the  word  ^^daun,"  in  this 
clause  of  said  section;  '^and  to  which  a  pre-emption  or 
homestead  claim  may  not  have  attached  at  the  time  the  line 
of  said  road  is  definitely  fixed/'  If  by  the  use  of  this  word 
congress  intended  that  such  an  interest  must  have  attached 
as  should*  afl«r>vaids  ripen  into  a  perfect  title  or  right  to  a 
patent  from  the  United  States,  then  the  company  was  en- 
titled to  the  land,  under  the  grant,  for  no  such  daim  is 
shown. 

But,  on  the  other  hand,  if  it  were  intended  to  include  all 
claims  to  pre-emption  or  homestead,  formally  entered  and 
recognized  by  the  land  department,  without  r^ard  to  their 
continuance,  or  final  perfection,  as  against  the  government, 
then  the  company  was  not  entitled  to  the  land,  for  it  is 
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abundantly  proved  that  such  a  pre-emption  daim  had  at- 
tached at  the  time  of  the  definite  location  of  the  line  of  the 
road. 

We  regard  the  latter  of  these  views  as  the  correct  one, 
and  in  taking  it  we  believe  we  are  supported  by  the  ruling 
of  the  supreme  court  of  the  United  States  upon  similar 
questions,  especially  by  the  decision  in  NewhaUv.  Sanger y  92 
U.  S.,  761,  where  in  construing  the  word  ''  claimed/'  in 
a  statute  which,  in  terms,  excluded  from  pre-emption  and 
sale  all  lands  claimed  under  any  foreign  grant  or  title,  this 
language  was  used :  '^  It  is  said  this  means  lawfully  claimed; 
but  there  is  no  authority  to  import  a  word  into  a  statute  to 
change  its  meaning.  Congress  did  not  prejudge  any  daim 
to  be  unlawful."  See  also  Wood  v.  Railroad  Co,,  104  U. 
S.,  329.  So,  too,  here  in  the  statute  we  are  considering, 
congress  by  using  the  word  "claim''  simply,  not  "lawful 
claim,''  must  have  intended  it  to  be  taken  in  its  ordinary 
sense,  and  as  implying  "a  demand  of  a  right  or  sup- 
posed right;  a  thing  claimed  or  demanded  *  *•  * 
as  a  settler's  claim." — Webster.  It  must  have  been  the  in- 
tention of  congress  that  it  should  be  known  with  certainty, 
at  the  date  of  the  location  of  the  road,  by  reference  to  the 
records  of  the  land  department,  what  lands  were  included 
in  the  grant,  and  that  the  right  of  the  company,  as  against 
the  United  States,  in  the  selection  of  their  lands,  should 
not  be  dependent  upon  the  validity  or  invalidity  of  claims 
then  existing,  nor  upon  the  contingency  of  their  being  af- 
terwards either  perfected,  abandoned,  or  forfeited  by  the 
claimant;  these  matters  being  of  concern  to  the  govern- 
ment alone. 

In  construing  this  language,  it  must  be  borne  in  mind 
that  being  of  grant,  it  must  be  taken  most  strongly  against 
the  grantee.  Such  was  the  rule  applied  by  the  supreme  court 
of  the  United  States,  in  Leavenworth,  etc,,  R.  R.  Co.  v.  The 
United  SiaieSy  92  U.  S.,  783.  In  that  case,  speaking  of 
scope  and  effect  of  grants  similar  to  this  one,  the  court 
9 
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said:  "Private  entries,  pre-emption,  and  homestead  settle- 
ments, and  reservations  for  special  uses,  continued  within 
the  supposed  limits  of  the  grant  the  same  as  if  it  had  not 
been  made;  but  they  ceased  when  the  routes  of  the  roads 
were  definitely  fixed:  and  if  it  appeared  that  a  part  of  the 
lands  within  ioeeli^ite  had  beek^her  sold  at  private  en- 
try,  taken  up  by  pre-emption,  or  reserved  by  the  United 
States,  an  equivalent  was  provided"  by  permitting  other 
lands  in  equal  quantity  to  be  taken  in  their  stead.  "Hav- 
ing thus  given  lands  in  place,  and  by  way  of  indemnity, 
congress  expressly  declared,  what  the  act  already  implied, 
that  lands  otherwise  appropriated,  when  it  was  passed,  were 
not  subject  to  it." 

In  the  court  below  considerable  time  was  devoted  to  the 
question  of  whether  the  pre-emption  claims  of  Daniel  Doyle 
were  valid.  As  we  view  the  grant  to  the  railroad  company 
this  inquiry  was  unnecessary,  and  could  have  no  influence 
upon  the  result  of  the  case.  It  is  enough  that  he  had 
made  &  settlement  upon  the  land,  and  in  due  time  filed  in 
the  proper  land  office  his  declaratory  stotement  of  his  in- 
tention  to  pre-empt  it.  This  constitutes  a  claim,  and,  as 
we  must  hold,  was  sufficient  to  take  the  tract  in  question 
out  of  the  operation  of  the  plaintiff  ^s  grant. 

Judgment  affirmed. 


M.  E.   GAin>Y,   PLAINTIFF   IN   ERBOB,    V.    J.  P.   PoOL, 

DEFENDANT  IN  EBBOB. 

1.  Beplevin:    xyidekos.    A  defendant  in  replevin,  under  an 

answer  alleging  that  he  is  the  owner  of  the  property  and  that 
he  does  not  unlawfully  detain  the  same,  may  prove  that  a  mort- 
gage under  which  the  plaintiff  claims  title  and  possession  was  a 
forgery. 

2.  Verdict  against  Evidenoe.    Where  a  verdict  is  against  the 

clear  weight  of  evidence  it  will  he  set  aside. 
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Ebbob  to  the  district  oonrt  for  Kichaidaon  oonnly. 
Tried  below  before  Weaves,  J. 

K  W.  Thomas  and  C  OiUespiey  for  plaintiff  in  error, 
cited:  Gray  v.  Uarl,  13  Iowa,  188.  Blias  on  Code  Plead- 
ing, sec.  339.     Frishie  v.  Langworthy,  11  Wis.,  376. 

Isham  Beavia,  for  defendant  in  error,  dted:  Richard' 
eon  V.  Steele,  9  Neb.,  483. 

Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  '^ten  head 
of  steers,  eighteen  months  old,  22d  of  October,  1881,  bought 
by  A.  F.  Pool  of  J.  W.  Beamis,  also  eight  head  white  and 
spotted  steers,  then  eighteen  months  old,  bought  by  said  A. 
F.  Pool  of  various  parties.^'  It  is  allied  that  the  plain* 
tiff^s  right  to  the  possession  of  said  steers  is  derived  from 
a  mortgage  on  the  same,  executed  on  the  twenty-second  of 
October,  1881,  by  A.  F.  Pool  to  the  plaintiff,  to  secure 
the  payment  of  a  promissory  note  of  said  Pool  for  the  sum 
of  $231,  which  mortgage  was  duly  filed  in  the  county 
clerk's  office,  and  according  to  the  terms  of  which  the  plain- 
tiff is  entitled  to  the  possession  of  the  property. 

The  defendant  in  his  answer  pleads  property  in  himself, 
and  denies  the  unlawful  detention.  On  the  trial  of  the 
cause  a  verdict  was  returned  in  favor  of  the  defendant,  upon 
which  judgment  was  rendered. 

The  errors  assigned  in  this  court  are: 

Mrd.  That  the  court  erred  in  admitting  evidence  tend- 
ing to  show  tiiat  tiie  mortgage  in  question  was  a  foigeiy. 

Second.     Because  the  verdict  is  against  the  evidence. 

The  attorneys  for  the  plaintiff  contend  that  as  they  in  the 
petition  have  stated  the  facts  in  relation  to  the  chattel  mort- 
gage under  which  they  assert  the  right  to  recover,  that 
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therefore  the  failure  to  plead  in  the  answer  that  such  mort- 
gage is  a  forgery  is  a  waiver  of  that  question. 

The  action  of  replevin  will  lie  only  for  the  recovery  of 
specific  chattels.  The  plaintiff  in  aQ  cases  must  have  a 
general  or  special  property  in  the  goods  which  he  seeks  to 
recover,  together  with  the  right  to  the  immediate  possession 
of  the  same.  See  sec.  94  in  Wells  on  Replevin,  and  cases 
cited  in  note  1.  The  question  to  be  determined  is,  in  whom 
was  the  right  of  possession  at  the  commencement  of  the 
action.  If,  therefore,  a  plaintiff  claiming  a  special  owner- 
ship in  the  property  states  the  facts  as  to  such  special  own- 
ership and  right  of  possession,  and  alleges  that  the  property 
is  wrongfully  detained  by  the  defendant,  he  merely  shows 
by  his  pleadings  his  right  to  maintain  the  action,  bnt  the 
cause  of  action  against  the  defendant  is  the  unlawful  de- 
tention of  the  property. 

At  common  law  non  Gepit  was  the  general  issue.  Bac. 
Abr.,  title  Ileplevin.  And  was  a  sufficient  answer  when 
the  charge  was  for  the  wrongful  taking  of  the  property,  but 
for  wrongful  detention  of  the  goods,  non  ddmet  was  the 
proper  plea.  The  code  has  abolished  the  technical  distinc- 
tions between  these  defenses,  which  frequently  defeated  the 
ends  of  justice,  and  permits  the  defendant,  under  a  general 
denial  or  plea  that  he  does  not  unlawfully  detain,  to  prove 
his  right  to  the  possession  of  the  proj)erty.  School  District 
No.  S  of  MeiTick  Co,  v.  Shoemaker ^  5  Neb.,  36.  CreighUm 
V,  Newton^  Id.,  100.  Hedman  v,  Anderson,  8  Id.,  180. 
FerriU  v.  Humphrey y  12  Ohio,  113.  Oaks  v.  Wyatt,  10 
Id.,  344.  Biohardaon  v.  Steele,  9  Neb.,  483.  ZatuUe  v. 
Crane,  13  Kas.,  344.  Holmberg  v.  Dean,  21  Id.,  73. 
Bailey  v.  Bayne,  20  Kas.,  657. 

We  have  no  doubt,  therefore,  that  under  the  plea  that  he 
did  not  unlawfully  detain  the  property  in  controversy  the 
defendant  could  prove  any  fact  tending  to  show  his  posses- 
sion was  lawful,  including  the  right  to  prove  that  the  plain- 
tiff  based  her  claim  to  the  possession  upon  an  instrument 
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that  was  a  forgery.  The  first  objection  is  therefore  unten- 
able. 

Second.  We  are  of  the  opinion,  however,  that  the  ver- 
dict is  against  the  dear  weight  of  evidence.  A.  P.  Pool, 
who  is  daimed  to  have  executed  the  mortgage  in  this  case, 
is  a  son  of  the  defendant,  and  at  the  time  the  mortgage  in 
question  is  alleged  to  have  been  executed  was  about  twen- 
ty-two years  of  age.  The  testimony  tends  to  show  that 
about  that  time  he  did  purchase  eleven  head  of  the  animals 
mortgaged,  from  one  Beamis,  and  claimed  to  own  the  same, 
although  the  money  to  purchase  said  animals  was  furnished 
by  his  father. 

There  seems  to  have  been  an  agreement  between  the 
father  and  son  as  to  the  repayment  of  the  money  that  does 
not  enter  into  this  case.  The  weight  of  testimony  also 
tends  to  show  that  A.  P.  Pool  was  indebted  to  the  plain- 
tiff. He  swears  positively  that  he  did  not  sign  the  mort- 
gage in  dispute,  and  this  without  doubt  was  the  controlling 
question  with  the  jury.  The  testimony  of  Pool  upon  that 
point,  however,  is  disproved  by  a  number  of  disinterested 
witnesses,  and  so  completely  that  the  jury  would  have  been 
justified  in  applying  to  his  testimony  the  maxim,  fabus  in 
unOj  fal^vs  in  omnUms.  It  is  unnecessary  to  review  the 
testimony  at  length  as  there  must  be  a  new  trial. 

The  judgment  of  the  disti4^  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

BeVSBSED  Ain>  B£MAin)ED. 


1 
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I  43   m  WULLLAM    LaKB^    PLAIlffTIFP    IN    EBBOB^    V.    ChABLES 

HOTCHKISS^  DEFENDANT  IN  EBBOB. 

Verdict  not  against  evidence :  judombkt  avfirmkd.  In 
the  case  made,  Heldf  That  the  court  haying  submitted  the  only 
question  inyolyed  to  the  jury  by  a  fair  instruction,  and  there 
being  eyidence  to  sustain  the  yerdict,  and  not  the  clear  prepon- 
derance of  eyidence  against  it  as  might  Justify  a  reyersal,  the 
Judgment  must  be  affirmed. 

Ebbob  to  the  district  court  for  Jefferson  oouniy.  Tried 
below  before  Weaveb^  J. 

Oolby,  Sizzlett  &  Bates,  for  plaintiff  in  error. 

Boyle  &  lAmdley,  iot  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  hj  the  plaintiff  in  the  court  be- 
low for  the  price  of  certain  flour  delivered  by  him  to  the 
dfifendant,  as  is  aU^ed  by  said  plaintiff,  in  payment  of  a 
certain  note  and  mortgage  made  and  executed  by  R.  A.  & 
P.  H.  Hotchkiss  to  one  John  J.  Dunbar^  but  then  owned 
by  and  in  the  possesaion  of  said  defendant.  But  that  after 
the  ddivery  of  said  flour  to  the  said  defendant^  he  refused 
to  credit  the  amount  thereof  on  the  said  note  and  mort- 
gage^ and  it  appeared  that  he  had  sold  and  assigned  the 
same  to  one  John  Ellis,  who  being  about  to  foreclose  the 
said  mortgage,  the  plaintiff,  for  the  protection  of  the  said 
B.  A.  &  P.  H.  Hotchkiss,  paid  off  the  same,  etc. 

The  defendant  answered,  admitting  the  receipt  of  the 
flour  at  the  price  set  out  in  plaintiff's  petition,  but  denying 
that  he  received  the  same  to  apply  on  the  said  note  and 
mortgage,  and  allying  that  the  same  was  paid  and  deliv- 
ered by  the  said  plaintiff,  and  received  by  him,  the  said 
defendant,  to  apply  on  a  certain  note  given  by  R.  A.  Hotch- 
kiss to  John  J.  Dunbar,  and  then  owned  by  and  in  the 
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possession  of  him,  the  said  defendant,  and  that  the  price 
of  said  flour  was  by  him  duly  credited  on  the  said  note. 
Plaintiff  by  his  reply  denied  the  same,  and  alleged  that  the 
said  last-mentioned  note  had  been  fiilly  paid  by  the  said  K. 
A.  Hotchkiss,  while  in  the  hands  of  the  said  John  J.  Dun- 
bar. The  plaintiff  had  a  verdict  and  judgment,  and  de- 
fendant brings  the  cause  to  this  court  on  error. 

The  first  point  made  by  plaintiff  in  error  is,  that  the 
court  erred  in  refusing  to  give  the  second  paragraph  of  the 
instruction  asked  by  the  defendant,  etc.,  as  follows :  ^'  The 
agent  who  was  intrusted  with  the  possession  of  the  flour, 
with  power  to  sell  it,  carried  with  it  the  power  to  sell  the 
flour,  and  have  the  purchase  price  endorsed  on  the  note  in 
question ;  and  if  you  should  find  that  at  the  time  the  flour 
was  sold  it  was  agreed  between  the  defendant  and  the 
agent — Hob  plaintiff— that  the  purchase  price  of  the  flour 
was  to  be  indorsed  on  the  note  on  which  the  indorsement 
was  in  fiict  made,  then  you  will  find  for  the  defendant.^^ 

The  depositions  of  R.  A.  Hotchkiss  and  Preston  Hotch- 
kiss were  taken  and  introduced  on  the  part  of  the  plain- 
tiff below.  Before  they  were  introduced,  the  defendant 
moved  to  suppress  the  answers  to  several  of  the  interroga- 
tories, which  motions  were  sustained  as  to  most  of  them, 
and  overruled  as  to  some ;  but  in  most  cases  where  they 
were  overruled  no  exception  was  saved.  The  record  as  to 
this  part  of  the  case  is  quite  imperfect,  rendering  it  diffi- 
cult to  apply  the  defendant's  objections  and  exceptions. 
We  think,  however,  that  the  court  excluded  all  of  those 
portions  of  the  depositions  which,  if  admitted  in  evidence, 
may  have  rendered  the  above  instruction  proper  and  ap- 
plicable. 

The  question  of  agency,  however,  does  not  properly  en- 
ter into  the  consideration  of  the  case.  The  whole  case 
turns  on  the  simple  question  of  fact,  which  note  was  the 
flour  delivered  on — ^the  note  of  the  firm  or  the  note  of  one 
of  the  individual  partners?    And  this  question  was  quite 
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fairly  submitted  to  the  jury  by  the  following  instructiona : 
^^If  you  shall  find  from  the  evidence  that  by  the  agree- 
ment* of  the  parties  to  this  suit  the  contract  price  of  the 
flour  was  to  have  been  endorsed  on  the  note  secured  by 
mortgage,  then  you  will  find  for  the  plaintiff  for  the  full 
contract  price  of  the  flour,  delivered  by  the  plaintiff  to  the 
defendant,  together  with  interest  on  that  amount  from  the 
time  the  same  was  to  have  been  endorsed  on  the  said  note 
up  to  the  present  time,  at  seven  per  cent  per  annum. 

"  2.  But  on  the  other  hand,  if  you  shall  find  from  the 
evidence  that  it  was  agreed,  between  the  parties  to  this 
suit,  that  the  price  of  the  flour  was  to  have  been  indorsed 
on  the  individual  note  of  R.  A.  Hotchkiss,  and  that  said 
indorsement  was  accordingly  made,  then  you  will  find  for 
the  defendant." 

As  the  main  question  in  the  case  was  fairly  sg^bmitted  by 
these  instructions,  we  .do  not  tliink  that  it  was  error  on  the 
part  of  the  court  to  refuse  the  instructions  prayed  for  by 
the  defendant,  but  that  such  instruction  would  have  had  a 
tendency  to  mislead  and  confuse  the  jury. 

The  court  also  gave  the  following  instruction,  the  giving 
of  which  is  made  the  second  point  in  the  brief  of  plaintiff 
in  error. 

^'  4.  If  you  shall  find  from  the  evidence  that  the  defend- 
ant. Lamb,  did  not  come  into  the  ownership  and  possession 
of  the  R.  A.  Hotchkiss  note  until  after  it  was  due,  then  any 
payment  made  to  Dunbar  on  the  note,  whether  indorsed  or 
not,  would  be  applied  in  the  payment  of  the  said  note,  and 
then  even  if  you  find  the  proceeds  of  the  flour  were  to  be 
applied  on  this  note  you  could  not  apply  any  more  than 
enough  to  satisfy  the  balance  due  on  the  note,  and  any  bal- 
ance due  on  the  flour  would  be  coming  to  the  plaintiff.'^ 

The  objection  urged  to  this  instruction  is,  that  it  was  not 
founded  on  any  evidence.  Instructions  ought  to  be  con- 
fined to  the  evidence  in  the  case  and  the  law  applicable 
thereto,  but  this  court  has  held  in  an  early  case  that,  if  an 
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erroneous  charge  be  given  to  the  jury  on  an  abstract  prop- 
osition, or  on  a  point  entirely  out  of  any  case  made  by  the 
evidence,  and  the  verdict  can  be  supported  by  the  proof 
made,  the  judgment  will  not  be  reversed.  Meredith  v. 
Kennardy  1  Neb.,  312.  The  case  at  bar  is  an  apt  one 
for  the  application  of  the  law  there  laid  down.  Here  the 
court  told  the  jury  that  should  they  find  that  the  proceeds 
of  the  flour  were  to  be  applied  on  the  B.  A.  Hotchkiss  note, 
etc,  leaving  no  application  of  that  instruction  in  the  event 
of  their  finding  otherwise.  It  is  apparent  firom  the  verdict 
that  the  jury  did  not  find  that  the  proceeds  of  the  flour 
were  to  be  applied  on  the  S.  A.  Hotchkiss  note.  But  the 
writer  does  not  think  that  there  is  an  entire  want  of  evi- 
dence as  to  whether  the  defendant  became  the  owner  and 
possessor  of  the  B.  A.  Hotchkiss  note  before  or  after  the 
same  became  due.  The  note  itself,  which  was  introduced 
as  evidence  by  the  defendant,  shows  on  its  face  that  it  be- 
came due  on  the  first  day  of  May,  1877.  The  defendant 
in  his  deposition  says:  "In  the  year  1877  or  1878  I  pur- 
chased two  notes  of  John  Dunbar,  one  of  them  for  $368, 
dated  July  3, 1876,  and  due  May  1, 1877,  signed  by  B.  A. 
Hotchkiss,'^  etc  Here  defendant  says  that  he  bought  this 
note  in  the  year  1877  or  1878.  If  in  1878  or  the  later 
two-thirds  of  1877,  it  was  after  the  note  became  due  A 
statement  made  by  a  party,  or  an  interested  witness,  should, 
if  subject  to  construction,  be  construed  against  his  interest. 
This  statement  of  the  defendant,  though  slight,  is  some 
evidence  that  the  note  was  purchased  by  defendant  after 
due,  and  sufficient,  I  think,  for  the  purpose  of  the  instruc- 
tion under  consideration. 

The  third  point  made  by  plaintiff  in  error  is  upon  the 
admission  of  testimony  in  the  deposition  of  B.  A.  Hotch- 
kiss as  to  payments  made  on  the  said  note  while  in  the 
hands  of  John  J.  Dunbar.  As  we  have  seen,  there  was 
some  evidence  proper  to  be  considered  by  the  jury  tending 
to  prove  that  the  note  was  not  transferred  to  the  defendant 
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until  after  due.  So,  the  objection  to  the  admission  of  the 
deposition  on  that  aooount  must  be  held  not  well  taken. 

The  fourth  point  is  upon  the  admission  of  the  answers  of 
B.  A.  Hotchkiss  to  interrogatories  propounded  to  him  in 
his  deposition  as  to  the  authority  of  the  plaintiff  to  pay  or 
deliver  flour,  etc.  As  above  stated,  while  examining  the 
first  point  of  error,  the  record  does  not  point  out  with  any 
d^ree  of  deamess  what  portions  of  the  depositions  were 
suppressed  and  what  portion  admitted  in  evidence  to  the 
jury;  but,  as  we  understand  the  record,  all  of  that  part  of 
the  depositions  to  which  this  objection  would  apply  were 
suppressed,  and  not  admitted  in  evidence  to  the  jury. 

The  fifth  and  last  point  is  that  "tiie  court  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trial,  as  the  ver- 
dict of  the  jury  was  contrary  to  the  law  and  the  evidence, 
and  not  sustained  by  sufficient  evidence." 

There  is  a  dear  and  sharply  defined  conflict  of  testimony, 
but  having  carefully  examined  it  and  given  it  such  consid- 
eration as  we  are  able  to,  we  do  not  think  that  there  is  that 
dear  preponderance  which  alone  would  justify  the  court 
in  disturbing  the  verdict  for  that  cause. 

The  judgment  of  the  district  court  is  affirmed. 

JUDGMBIVT  AFFIBMED. 


Joseph  Leaoh,  plaintipp  in  errob,  v.  The  Milbubn 
Wagon  Co.,  dependant  in  ebbob. 

Judgment  Against  Partnership.  Where  a  judgment  has 
been  recovered  against  a  partnership  in  the  firm  name,  and  it 
is  sought  to  subject  the  individual  property  of  the  members  of 
the  firm  to  the  satisfaction  of  the  same,  it  must  be  made  to  appear 
that  the  partnership  property  has  been  exhausted. 

Ebbob  to  the  district  court  for  Dixon  county.     Tried 
below  before  Babnes,  J. 
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Grantt  &  Norris,  for  plaintiff  in  error,  cited :  B.  <Sc.  M.  B. 
B.  V.  Dick  &  /Son,  7  Neb.,  242.  Haskma  v.  AlcoU,  13 
Ohio  State,  216.    Buth  v.  Laun-ey,  10  Neb.^  260. 

A.  O.  Kingsbury^  and  Fawcdie  &  Pardoe^  for  defend- 
ant in  error. 

Maxweix,  J. 

This  is  an  action  to  recover  judgment  against  an  indi- 
vidual partner  on  a  judgment  against  the  partners  as  a 
firm.  A  demurrer  to  the  petition  was  overruled  in  the 
court  below,  and  the  plaintiff  in  error  (defendant  below) 
deeting  to  stand  on  his  demurrer,  judgment  y^  rendered 
in  favor  of  the  defendant  in  error. 

It  is  alleged  in  the  petition  that  prior  to  January,  1878, 
Joseph  Leach  and  James  A.  Sawyers  were  a  firm  doing  bus- 
iness under  the  name  of  Sawyers  &  Leach  in  Iowa  and 
Nebraska;  that  said  firm  became  indebted  to  the  Mil- 
bum  Wagon  Company  in  a  large  amount,  and  at  the  Jan- 
uary, 1878,  term  of  the  circuit  couii;,  in  Woodbury  county, 
Iowa,  said  company  recovered  a  judgment  against  said  firm 

for  the  sum  of  $ ;  that  an  execution  was  issued  out  of 

said  court  on  said  judgment,  which  was  returned  unsatisfied ; 
^'that  at  no  time  since  the  rendition  of  the  judgment  set 
out  in  the  petition  herein  has  there  been  any  funds,  assets^ 
or  property  belonging  to  said  firm  out  of  which  said  judg- 
ment, or  any  part  thereof,  so  far  as  plaintiff  has  knowledge 
or  information,  could  have  been  made.'' 

It  is  also  allied  that  there  was  due  on  the  judgment  in 
question  the  3d  day  of  March,  1881,  the  sum  of  $976.89 
and  174.15  costs.  The  prayer  is  for  judgment  against  the 
defendant  below  for  the  sum  of  $1058.84,  and  interest  at 
ten  per  cent,  and  to  subject  his  individual  property  to  the 
payment  of  the  same. 

Sec.  24  of  the  code  provides  that:   ^^  Any  company  or 
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association  of  persons  formed  for  the  purpose  of  carrying 
on  any  trade  or  business,  or  for  the  purpose  of  holding 
any  species  of  property  in  this  state,  and  not  incorporated, 
may  sue  and  be  sued  by  such  usual  name  as  such  company, 
partnership,  or  association  may  have  assumed  to  itself  or 
be  known  by,  and  it  shall  not  be  necessary  in  such  case  to 
set  forth  in  the  process  or  pleading,  or  to  prove  it  at  the 
trial,  the  names  of  the  persons  composing  such  company/' 

Sec  27  provides  that:  "If  the  plaintiff,  in  any  judgment 
so  rendered  against  any  company  or  partnership,  shall  seek 
to  charge  the  individual  property  of  the  persons  composing 
such  company  or  firm,  it  shall  be  lawful  for  him  to  file  a 
bill  in  chancery  against  the  several  members  thereof,  setting 
forth  the  judgment  and  insufficiency  of  the  partnership 
property  to  satisfy  the  same,  and  to  have  a  decree  for  the 
debt,  and  an  award  of  execution  against  all  such  persons, 
or  any  of  them,  as  may  appear  to  have  been  members  of 
such  company,  association  or  firm." 

The  authority  of  a  firm  to  sue  and  be  sued  in  the  firm 
name  without  specifying  the  individual  names  of  the  partr 
ners  is  given  by  statute,  and  has  existed  but  a  few  years, 
the  statute  from  which  ours  was  copied  substantially,  being 
passed  in  1846  (See  2  Curwen  St.,  1244).  AbemaOiy  v.  Lot- 
imore,  19  Ohio,  286.  The  statute  makes  the  firm  a  distinct 
entity  and  provides  in  what  manner  service  may  be  had 
upon  the  firm.  If  a  judgment  is  recovered  against  it  which 
remains  unsatisfied  in  whole  or  in  part,  the  same  proceedings 
may  be  had  to  subject  the  individual  property  of  the  part- 
ners as  in  an  ordinary  creditor's  bill.  This  was  the  course 
pursued  in  the  case  of  Haskins  v.  AlcoU,  13  Ohio  State. 

In  that  case  it  was  sought  to  subject  the  individual  prop- 
erty of  the  partners  to  the  satisfaction  of  a  judgment  against 
the  firm.  It  was  alleged  in  the  petition  in  that  case  that 
the  plaintiff  had  recovered  a  judgment  against  '^  Haskins 
Roller  &  Haskins"  for  the  sum  of  $1675.27,  which  judg- 
ment was  then  in  full  force ;  that  an  execution  had  been  is- 
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sued  thereon,  which  was  returned  unsatisfied,  and  that  said 
firm  had  no  property  out  of  which  to  collect  said  judgment 
or  any  part  thereof.  The  petition  also  set  out  the  names 
in  full  of  the  individual  members  of  the  firm,  and  contained 
a  prayer  for  judgment  against  them  individually. 

This  was  what  was  attempted  to  be  done  in  this  case, 
but  the  petition  fails  to  show  that  the  partnership  property 
had  been  exhausted.  The  return  of  an  execution  unsatis- 
fied in  Iowa  would  be  sufficient  to  make  a  prima  faoie  case 
if  it  was  not  alleged  that  the  firm  was  organized  for  the 
purpose  of  doing  business  in  this  state.  There  is  no  alle- 
gation, claim,  or  pretense  that  the  partnership  property  in 
this  state  had  been  exhausted.  The  allegation  quoted  above 
falls  short  of  negativing  the  existence  of  such  property. 
All^ations  of  this  kind  must  be  stated  positively  although 
they  may  be  sworn  to  upon  information  and  belief.  The 
case  therefore  clearly  falls  within  that  of  Hvih  v.  Lowrey^ 
10  Neb.,  260. 

It  may  be  questioned  whethef  an  action  can  be  brought 
against  one  member  of  a  firm  alone  upon  a  joint  obligation 
— that  is,  must  not  the  action  be  in  form  against  all  the 
members  of  the  firm  although  but  a  portion  are  served?  See 
BazeUi).  Beldm,  31  O.  S.,  572-3.  Fox  v.  AbboU,  12'Neb., 
328.     But  this  objection  is  not  raised  by  the  demurrer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Beyebsed  and  bemanbed. 
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Lucius  Post,  plaintipf  in  ebrob,  v.  The  Chicago  & 
nokthwestern  railroad  company,  defendant 

IN  ERROR. 

1.  Sailroads :    sbllikq  ticksts  at  rbduoxd  bates.     A  regula- 

tion of  a  railroad  company  providing  for  the  sale  of  tickets  at  a 
reduced  rate  upon  condition  that  they  be  used  only  by  the 
persons  purchasing  the  same  is  reasonable  and  proper,  and  a 
third  {>arty  cannot  by  purchasing  such  ticket  acquire  the  right 
to  travel  on  the  same.  A  party  holding  such  ticket  who  refused 
to  pay  his  fare  and  was  expelled  from  the  cars  cannot  recover 
damages  therefor. 

2.  :  KON-TBANSFEBABLX  TICKETS.  Where  a  non-transfer- 
able ticket  contained  a  condition  that  "  I,  failing  to  comply 
with  this  agreement,  either  of  the  companies  may  refuse  to  ac- 
cept this  ticket,"  Held,  That  this  did  not  give  the  conductor 
the  right  to  take  it  up,  but  merely  to  refuse  to  receive  it. 

Z,    :    :     DAMAGES.     The  measure  of  damages  in  such 

case  would  not  exceed  the  value  of  a  ticket  of  the  same  class  be- 
tween the  points  named. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

John  L  Bediok  and  W,  J,  Conndly  for  plaintiff  in  error, 
cited:  Du  Laurens  v,  St,  Paid  B,  B.,  15  Minn.,  49.  Fcm- 
kirk  V.  BaUroady  76  Penn.  State,  66.  Toledo  &  Wabash 
B.  B,  V.  Wright,  34  American  Reports,  285. 

E.  Wakeley,  for  defendant  in  error,  cited :  BiaseUv,  J2. 
B.  Co.,  25  N.  Y.,  442.  Dietrioh  v.  Penn.  B.  B.  Co.,  71 
P.  St.,  432.  Goetz  v.  B.  B.  Cb.,  50  Mo.,  472.  B.  B.  Co., 
V.  Fitzgerald,  47  Ind.,  79.  '  PoweU  v.  B  B.  Co.,  25  Ohio 
St.,  70. 

Maxwell,  J. 

On  the  7th  day  of  January,  1879,  one  John  Tristas  pur- 
chased in  San  Francisco  a  third-class  ticket  via  the  Central 
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Pacific,  Union  Pacific,  Chicago  and  Northwestern,  Michigan 
Central,  Canada  Southern,  N.  Y.,  L.  E.  and  Western  railroad 
to  Boston,  the  price  paid  being  the  sum  of  $66.  This  ticket 
contained  the  following  conditions: 

'^  Checks  to  be  detached  by  conductors  only.  No  stop- 
over privil^es  will  be  given  on  thLs  ticket.  Baggage 
checked  only  to  destination.  In  consideration  of  this  ticket 
being  sold  at  a  reduced  price  from  the  regular,  full,  first- 
class  rate,  I,  the  ijndersigned,  hereby  agree  that  it  not  be 
good  for  passage  after  ^  Twenty'  (20)  days  from  (and  includ- 
ing) the  date  indicated  by  the  agent's  punch  marks  in 
the  margin,  and  that  I  will  go  through  to  place  of  destin- 
ation by  the  proper  train  and  connecting  trains;  also  that 
this  ticket  is  not  transferable  and  shall  become  Woid'  if 
not  presented  for  passage  on  the  trip  for  which  sold,  and 
that  I  failing  to  comply  with  this  agreement,  either  of  the 
companies  may  refuse  to  accept  this  ticket  or  any  coupons 
(checks)  thereof,  and  demand  the  full  r^ular  fare,  which 
I  agree  to  pay.  "Signature, 

"John  Tristas. 

"Witness, 

"H.  P.  Stanswood. 

"Daighman. 

"F.  H.  Goodman, 

"  Genn  Pasar.  and  Ticket  Ag't  0.  P.  R.  B." 

The  price  of  a  first-dass  ticket  at  that  time  over  the 
same  route  is  shown  to  have  been  the  sum  of  $140,  but 
the  proof  fails  to  show  the  price  of  a  second-class  ticket, 
or  whether  unlimited  transferable  third-class  tickets  were 
issued  or  not,  and  if  so  the  price  of  the  same.  Tristas 
seems  to  have  gone  no  farther  than  Omaha  and  there  trans- 
ferred his  ticket  to  one  Hobbie.  Within  twenty  days  from 
the  date  of  issue  Hobbie  sold  the  ticket  to  the  plaintifi^  for 
the  sum  of  $25,  the  price  of  a  regular  ticket  of  the  same 
dass  being  about  $30.  The  plaintiff  commenced  his  journey 
over  the  defendant  road,  but  at  Denison  the  conductor,  in 
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pursuance  of  directions  from  Council  Blufis,  examined  the 
ticket  and  enquired  of  the  plaintiff  if  his  name  wasTristas. 

In  answer  to  the  inquiry  he  frankly  stated  his  name, 
and  that  he  was  not  the  original  party  to  whom  the 
ticket  was  issued.  The  conductor  then  put  the  ticket  in 
his  pocket,  and  informed  the  plaintiff  that  he  must  pay 
fare  or  leave  the  train.  The  plaintiff  demanded  the  re- 
turn of  his  ticket,  which  being  refused,  and  the  conductor 
insisting  that  he  should  either  pay  fare  or  leave^  he  left 
the  train  at  that  point.  He  then  returned  to  Omaha,  and 
commenced  this  action.  On  the  trial  of  the  cause,  the  jury 
returned  a  verdict  for  $31.70,  upon  which  judgment  was 
rendered.  The  plaintiff  brings  the  cause  into  this  court 
by  petition  in  error. 

The  errors  relied  upon  are  that  the  court  erred  in  giving 
certain  instructions,  and  in  refusing  those  asked  by  the 
plaintiff. 

The  instructions  are  as  follows : 

1.  If  you  find  from  the  testimony  that  the  ticket  in 
question  in  this  case  was  a  third-class  or  "emigrant"  ticket, 
which  had  been  sold  at  a  reduced  rate  to  a  person  in  San 
Francisco  other  than  the  plaintiff,  and  said  ticket  was  by 
its  terras  not  transferable,  and  the  purchaser  thereof  in  San 
Francisco,  in  part  consideration  of  such  sale  at  a  reduced 
price,  agreed  that  it  should  not  be  transferable,  and  you 
further  find  that  the  plaintiff  purchased  in  Omaha  from 
some  person  other  than  defendants  or  their  authorized 
agent,  and  offered  and  attempted  to  use  it  as  entitling  him 
to  passage  from  Omaha  to  Chicago  on  the  defendant's  road> 
and  refused  to  pay  his  fare  on  the  defendant's  road  and  did 
not  pay  his  fare,  then  the  defendants  were  not  under  obli- 
gations to  allow  the  plaintiff  to  ride  upon  such  ticket,  and 
upon  such  refusal  to  pay  fare,  had  a  right  to  require  the 
plaintiff  to  leave  the  train,  and  he  can  recover  no  damages 
based  on  the  fact  that  he  was  so  required  to  leave. 

2.  The  taking  up  of  the  plaintiff'  sticket,  however,  wa5 
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a  wrongful  act  on  the  part  of  the  defendants,  for  which 
they  are  liable  to  plaintiff. 

3.  The  measure  of  damage  to  which  the  plaintiff  is  en- 
titled for  the  taking  of  such  ticket  would  be  the  value 
thereof,  which  would  not  exceed  the  price  of  a  thix*d-clas8 
or  emigrant  passage  from  Omaha  to  Boston  with  interest 
to  the  first  day  of  this  term. 

Every  railroad  has  a  right  to  adopt  rules  and  regulations 
for  the  management  of  its  business,  provided  such  rules 
are  not  unreasonable,  are  within  the  scope  of  the  powers 
of  the  corporation,  and  are  not  in  conflict  with  the  laws  of 
the  state.  Elwood  v,  BvUocky  6  Q.  B.,  388.  Navigation  Co. 
V.  Pmingy  14  M.  &  W.,  76.    1  Redfield  on  Railways,  95. 

The  question  whether  rules  are  reasonable  or  not  is  a 
mixed  question  of  law  and  fact,  and  is  to  be  determined  by 
the  jury  under  the  instructions  of  the  court.  Day  v.  Owens, 
5  Mich.,  520.  Jeneka  v.  Coleman,  2  Sumn.,  221.  £a>88  v. 
a  &  N.  W.  R.  R.  Co.,  36  Wis.,  450.  Thompson  Carrier 
of  Passengers,  335. 

In  Day  v.  Owen  it  is  said  the  reasonableness  of  a  rule  or 
regulation  is  a  mixed  question  of  law  and  fact,  to  be  found 
by  the  jury  on  the  trial,  under  the  instructions  of  the  court. 
It  may  depend  on  a  great  variety  of  circumstances,  and 
may  not  improperly  be  said  to  be  in  itself  a  fact  to  be  ad- 
duced from  other  facts. 

A  regulation  of  a  railroad  company  providing  for  cheaper 
rates  of  fare  between  certain  points,  provided  the  ticket  is 
used  alone  by  the  person  purchasing  the  same  and  within 
a  certain  number  of  days  from  the  date  of  issue,  is  reason- 
able and  proper.  It  gives  the  purchaser  the  benefit  of 
lower  rates,  while  the  railroad  companies  being  advised  of 
what  tickets  have  been  sold  and  their  character,  are  en- 
abled without  inconvenience  to  provide  the  necessary  means 
of  transportation.  The  contract  being  that  the  ticket  was 
to  be  used  alone  by  Tristas,  no  one  else  could  acquire  the 
right,  by  the  assignment  of  the  same,  to  be  carried  over 
10 
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the  defendant's  road.  The  plaintiff^  therefore;  having  no 
right  to  use  the  ticket  in  question  for  the  purpose  of  being 
carried  to  Chicago,  is  not  entitled  to  recover  damages  be- 
cause he  was  required  to  leave  the  train. 

There  is  no  error  therefore  in  the  first  instruction. 

There  is  no  error  in  the  second  instruction. 

The  terms  of  the  contract  are  '^the  companies  maj  re- 
fuse to  accept  this  ticket/'  not  that  the  company  shall  have 
the  right  to  take  it  up.  Although  it  gave  no  right  to  the 
plaintiff  to  travel  on  the  defendant's  road,  still  it  was  his, 
and  if  in  his  possession  might  be  sufficient  to  enable  him 
to  recover  the  purchase  money  from  the  person  selling  him 
the  ticket.  But  the  measure  of  damages  in  such  case  in  an 
action  against  the  railroad  company  could  not  exceed  the 
value  of  a  third-class  ticket  &om  Omaha  to  Boston.  The 
measure  of  damages  was  correctly  stated  in  the  third  in- 
struction. 

The  instructions  asked  on  behalf  of  the  plaintiff  were, 
not  applicable  to  the  testimony,  and  were  properly  refused. 
.  The  judgment  must  be  affirmed. 

Judgment  affirmed. 


MARaARET  Ward,  plaintiff  in  error,  v.  S.  Dewit 

BeALS  ET  Ali.,  DEFENDANTS  IN  ERROR. 

1.  Finding:    evidence.    Case  examined,  and  the  findingB  of  the 

court  held  to  be  in  accordance  with  the  evidence. 

2.  Attorney.     The  ordinary  rule  governing  the  authority  of  at- 

torneys in  the  collection  of  debtSi  where  no  special  direction  is 
given,  Heldf  Inapplicable. 

S.  Evidence:  lxttebs:  lbtteb-pbxsb  copies.  Letter-press  cop- 
ies of  letters  are  but  secondary  evidence,  and  are  not  admissible 
against  objection  without  first  showing  the  loss  of  the  originals 
or  giving  notice  to  produce  them. 
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Ebbob  to  the  district  court  for  Lancaster  coanly.  The 
action  was  one  to  foreclose  a  mortgage  given  by  S.  D.  Beals 
to  plaintiff  in  1871.  The  defense  was  in  substance  that 
Beals  had  paid  the  note,  which  the  mortgage  was  given  to 
secure,  to  Robinson,  attorney  for  Joseph  Ward,  the  husband 
of  plaintiff,  and  on  trial  below  before  Pound,  J.,  defendant 
had  judgment. 

Burr  &  MarshaUy  for  plaintiff  in  error. 

Charles  0.  Whedonf  W.  J,  Lamb^  and  «71  jff.  Fooffworthy, 
for  defendants  in  error. 

Lake,  Ch.  J. 

On  a  careful  examination  of  this  record,  we  are  entirely 
satisfied  with  the  result  reached  in  the  district  court.  It  is 
perfectly  dear  to  our  minds  that  the  mortgage  debt  was 
paid,  the  note  canceled  and  returned  to  the  maker,  and  the 
mortgage  handed  over  by  Robinson  to  the  purchaser  of  the 
lots,  with  the  promise  that  it  should  be  released.  And  in 
making  the  arrangements  which  he  did  with  Beals,  to 
raise  the  money  by  taking  to  himself  a  conveyance  of  the 
lots  and  disposing  of  them  as  he  did,  there  is  not  a  particle 
of  doubt  that  Robinson  was  fully  authorized  by  Joseph 
Ward,  the  late  husband  and  duly  authorized  agent  of  the 
plaintiff. 

Aldiough  executed  nominally  to  the  plaintiff,  the  note 
and  mortgage  in  question  were  given  by  Beals  for  a  debt 
due  to  said  Joseph  Ward  for  building  a  house  for  him  in 
Lincoln.  The  security  doubtless  belonged  in  reality  to 
Joseph  Ward,  for  it  seems  that  he  never  handed  it  over  to 
his  wife,  who  testified  that  she  had  never  seen  either  the 
note  or  mortgage,  nor  even  knew  "they  existed,"  until  so 
informed  by  one  of  her  attorneys  in  this  suit,  nearly  eight 
years  after  the  note  had  been  paid  off  and  returned  to  Mr. 


116       SUPREME  COURT  OF  NEBRASKA, 

Ward  y.  Beals. 

Beals,  the  maker.  The  evidence  shows  that  Joseph  Ward 
not  onlj  held  and  controlled  this  mortgage^  but  also  that 
he  placed  it  in  the  hands  of  Seth  Robinson^  then  an  attor- 
ney practicing  at  the  Lincoln  bar,  for  collection,  or  rather 
to  realize  the  money  due  upon  it. 

That  Joseph  Ward  was  authorized  to  deal  with  the 
mortgage  as  he  saw  fit,  is  conceded.  Mrs.  Ward  herself 
testified  that  her  husband  ^^  was  authorized  to  do  any  busi- 
ness'^  she  had  to  do.  If  she  ^^  had  any  business  in  Lincoln, 
Mr.  Ward  would  be  the  person  to  do  it  for  me.  If  I  had 
any  money  to  receive  in  Lincoln,  he  would  be  the  person 
to  receive  it  for  me.  Anything  he  did,  or  promised  to  do, 
in  my  name,  was  quite  right.  *  *  *  jf  my  husband 
was  paid  the  amount  of  this  note  and  mortgage,  it  would 
be  all  right.'' 

This  mortgage  was  given  in  March,  1871,  to  secure  a 
note  for  $464.69,  due  in  one  year,  with  twelve  per  cent 
interest.  Very  soon  after  the  note  matured,  it  is  shown  to 
have  been  in  the  hands  of  Mr.  Kobinson,  Mr.  Ward's  at- 
torney, for  collection.  It  is  shown  too,  by  the  letters  of 
Ward  to  Robinson,  that  a  speedy  collection,  or  realization 
of  the  money  by  a  sale  of  the  security,  was  desired.  Ward 
evidently  was  greatly  in  need  of  money,  judging  from  the 
tone  of  his  letters  about  this  time.  Referring  to  the  claims 
in  Robinson's  hands,  in  a  letter  under  date  of  July  18th, 
1872,  Ward  says  to  his  attorney:  "Yours  of  the  12th 
on  hand.  I  am  very  much  in  want  of  funds,  and  you 
must  sell.  I  presume  your  meaning  is  to  have  interest  to 
or  near  the  time  of  sale ;  at  all  events,  do  for  me  to  the 
best  in  your  power."  Referring  particularly  to  the  Beals 
mortgage,  he  says :  "  I  think,  however,  that  Mr.  Beals  is 
acting  anything  but  as  a  gentleman.  I  did  not  expect  this 
treatment  from  him ;  when  I  built  his  house  it  was  quite 
contraiy  to  my  wish,  and  had  to  deprive  my  family  of 
needful  conveniences  in  order  to  meet  payments  for  his 
house.    Remit  me  the  amount  as  early  as  possible." 
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Again,  under  date  of  August  Ist,  of  the  same  year,  in  a 
letter  to  Robinson,  Ward  says :  "  It  is  two  weeks  since  I 
wrote  to  you  in  reply  to  youi-s  of  July  12th.  In  my  let- 
ter, I  told  you  to  sell  the  mortgage  and  judgment.  I  cer- 
tainly expected  the  money  ere  ihis.  From  the  contents  of 
your  letter,  that  the  money  was  on  hand,  and  would  wait 
ten  days,  I  took  it  for  granted  that  there  would  be  no  more 
delay,  and  therefore  made  distinct  arrangements  for  using 
the  money.  On  Saturday  evening  I  sent  you  a  telegram 
asking  when  you  would  send  the  money  for  the  sale  of  mort- 
gdges  f  This  is  the  fifth  day,  and  yet  no  reply  either  by 
telegram  or  letter.  Now,  friend  Robinson,  I  want  to  hear 
from  you.  If  you  have  sold,  I  want  you  to  send  me  the 
money  at  your  very  earliest  opportunity,  if  not  already 
sent.'' 

And  again,  under  date  of  Sept.  11th,  1872,  Ward  writes 
to  Robinson :  "Your  letter  of  August  8th  states  that  in 
ten  days  the  cash  will  be  paid  for  the  Butler  and  Seals 
sale,  and  that  I  may  count  on  it  in  twenty  days,  and  make 
my  arrangements  accordingly."  *  *  *  "I  did  expect 
the  balance  this  morning.  If  not  sent,  please  write  me  on 
receipt.''  *  ♦  *  «  j  have  made  arrangements,  as  you 
instructed  me,  and  hope  I  may  not  be  disappointed." 

From  these  letters,  it  is  seen  that  Ward  had  been  assured 
by  Robinson  that  the  Seals  and  Sutler  claims  had  been  so 
disposed  of  that  he  could  rely  upon  having  the  "  money  in 
twenty  days"  from  the  8th  of  August,  1872.  On  the  14th 
of  September,  1872,  Ward  again  writes  to  Robinson,  ac- 
knowledging the  receipt  of  a  draft  from  him  for  "  $996.86, 
less  exchange."  In  this  letter,  no  allusion  is  made  to  the 
Seals  matter,  but  only  to  "the  McElheny  mortgage,"  then 
in  the  hands  of  his  attorney,  and  some  notes  which  had,  it 
seems,  been  taken  on  a  sale  of  some  of  the  claims,  some  of 
which  he  supposed  were  then  "  due,  and  the  balance  in  No- 
vember." 

A  very  fortunate  and  valuable  coincidence — Ward  and 
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Robinson,  the  chief  actors  in  this  business,  both  being 
dead — is  found  between  the  letter  of  Robinson  to  Ward, 
written  on  the  8th  of  August,  and  the  one  to  Seals  of  the 
same  date.  In  the  one  to  Ward  he  informs  him  of  the 
sale  of  the  mortgage,  and  that  he  could  "  count  on ''  getting 
the  money  in  twenty  days,  and  in  that  to  Beals,  he  says : 
*'  Pay  Ward's  note  and  mortgage  to  none  but  me,  I  am  the 
holder  in  trust  for  other  parties."  Evidently  the  parties 
here  referred  to  were  the  ones  to  whom  he  had  n^otiated 
the  security,  and  from  whom  he  was  to  obtain  the  money 
which  he  told  Ward  he  could  "count  on"  having  "in 
twenty  days." 

Thus  from  Ward's  letter  above  we  gather  abundant 
evidence  that  Robinson,  in  making  the  n^otiations  which 
resulted  in  the  cancellation  and  surrender  of  the  note  to 
Beats,  and  his  promise  to  Hartley  that  the  mortgage  should 
be  released  of  record,  did  not  go  beyond  the  scope  of  his 
authority.  Our  minds  are  perfectly  satisfied  on  this  pointy 
without  reference  to  any  of  the  copies  of  letters  from  Rob- 
inson to  Ward,  which  is  claimed  were  erroneously  admitted 
in  evidence.  This  disposes  of  the  claim  that  "the  findings 
and  judgment  of  the  court  are  not  sustained  by  the  evi- 
dence ;"  for  it  is  not  questioned  that  Robinson  did  cancel 
and  surrender  the  note,  and  agreed  that  the  mortgage 
should  be  released.  The  ordinary  rule  governing  the  au- 
thority of  attorneys  in  the  collection  of  debts,  where  no 
special  direction  is  given  as  to  the  mode,  evidently  is  in- 
applicable here. 

Considerable  time  was  devoted  in  argument  to  the  ques- 
tion of  whether  Ward  ever  actually  received  the  money 
from  Robinson  on  this  claim.  As  we  view  the  case  it  is 
wholly  immaterial  whether  he  did  or  not.  His  attorney 
was  authorized  either  to  collect  the  amount  from  Beals,  or 
to  raise  the  money  by  a  sale  of  the  security.  And  that 
Robinson  accounted  for  the  proceeds  is,  to  our  minds,  made 
clear  by  the  fact  that  Ward,  although  writing  to  Robin- 
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son  frequently,  and  being  himself  in  Lincoln  frequently, 
even  as  late*  as  January,  1879,  never  after  his  letter  to 
Eobinson  of  September  11th,  1872,  before  referred  to,  made 
any  allusion  whatever  to  the  Beals  claim.  In  view  of 
Ward's  urgent  appeals  for  money  in  this  and  his  preceding 
letters,  in  which  he  referred  particularly  to  the  Beals  mort- 
gage, this  silence  respecting  it  can  be  accounted  for  upon  no 
other  reasonable  hypothesis  than  that  of  his  having  realized 
upon  it  to  his  full  satisfaction. 

The  letter-press  copies  purporting  to  be  of  letters  writ- 
ten by  Bobinson  to  Ward  ought  to  have  been  excluded. 
They  were,  as  we  held  in  Delariey  v.  Erichon,  10  Neb., 
492,  but  secondary  evidence,  and  could  not  be  resorted  to, 
against  objection,  without  first  showing  the  loss  of  the  origi- 
nalsy  or  giving  notice  to  produce  them,  neither  of  which 
steps  was  taken.  However,  we  do  not  think  the  judgment 
should  be  reversed  for  this  error.  The  only  fact  which  the 
defendants  relied  on,  not  fully  established  without  their 
aid,  is  that  of  the  actual  payment  of  the  money  realized 
from  this  claim  to  Ward.  In  the  one  of  September  10th, 
inclosing  the  draft  for  the  $995.85,  before  referred  to,  Rob- 
inson says  to  Ward :  "  This  makes  us  square,  the  McEl- 
hinny  mortgages  still  in  my  hands,  but  I  think  I  shall  sell 
soon  to  eastern  friends,  as  I  did  the  others/'  But,  as  we 
have  said,  this  fact  is  not  indispensable  to  the  defense,  which 
we  think  is  fully  made  out  by  simply  showing  that  Rob- 
inson was  authorized  to  raise  the  money  by  a  sale  or  nego- 
tiation of  the  security,  and  that  he  did  so.  On  the  whole, 
we  discover  no  error  calling  for  a  reversal  of  the  judg- 
ment, and  it  must  be  affirmed. 

Judgment  affirmed. 
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Hiram  P.  Rider,  plaintiff  in  error,  v.  The  B.  &  M. 
R.  R.  Co.,  defendant  in  error. 


!•  Railroad  grant:  bioht  or  way.  The  grant  of  right  of  way 
to  the  Burlington  A  Missouri  River  Bailroad  Oompany  over  the 
lands  of  the  United  States,  by  Sec  18  of  the  act  of  July  2d, 
1864,  was  of  a  present  interest,  and  notice  from  the  passage  of 
the  act  to  all  persons  dealing  with  public  lands,  within  the 
prescribed  limits,  of  the  company's  interest  therein. 

2.    :  CHANQBD  LINX  ur  BOAi>.    And  where  after  one  location 

of  its  road,  the  railroad  company  changed  its  line  pursuant  to 
the  act  of  congress,  approved  May  6, 1870,  U.  S.  Stat,  at  Large, 
118,  //eld,  That  a  purchaser  of  land  from  the  United  States, 
after  the  passage  of  the  act,  took  it  subject  to  the  right  of  way 
under  the  new  location  afterwards  made. 

Ebror  to  the  district  court  for  Saline  county.  Tried 
below  before  Weaver,  J. 

J.  a,  Webster,  for  plaintiff  in  error. 

1 .  The  entiy  made  by  a  pre-emptor,  when  once  consum- 
mated by  perfonnance  of  the  conditions  and  pajrment  made, 
is  equivalent  to  purchase  at  the  date  of  such  location. 
Therefore  the  title  of  Rider  and  his  right  to  compensation 
is  as  though  fiill  payment  had  been  made  June  7th,  1870. 
Prior  to  this  date  defendant  had  made  no  location  of  its 
line  on  these  lands.  On  the  contrary  it  had  made  a  loca- 
tion on  a  line  passing  some  miles  north  of  these  lands,  and 
on  that  location  had  obtained  the  defining  of  its  grant  and 
the  withdrawal  of  the  granted  lands  from  market.  Even 
as  late  as  May  6th,  1870,  congress  had  passed  an  act  per- 
mitting change  in  the  location  of  its  line,  but  no  actual 
change  of  its  line  had  been  made  when  the  pre-emption 
entry  was  made,  nor  till  after  February  20th,  1871,  and 
probably  not  till  between  the  17th  and  20th  of  March, 
1871,  which  is  the  nearest  approximation  to  the  date  that 
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the  chief  engineer  and  superintendent  Doane  can  give^  and 
he  is  the  sole  witness.  May  14th,  1870,  the  company  had, 
besides  its  original  fixed  line,  at  least  three  new  trial  lines 
passing  north  and  south  of  these  lands. 

2.  This  case  is  not  dependent  on  the  same  principle  as 
that  of  St,  Joseph  &  Denver  R.  R.  v.  Baldvnnj  103  U.  S., 
p.  426.  Although  the  U.  S.  supreme  court  in  that  case  came 
to  a  different  conclusion  to  that  reached  by  this  court  in  the 
same  cause,  7  Neb.,  247,  yet  the  opinion  and  reasoning  of 
this  court  have  the  assent  of  the  greater  portion  of  the  bar. 
In  that  case,  however,  the  words  and  terms  of  the  grant 
were  somewhat  different.  Compare  13  U.  S.  Stat,  at 
Large,  364,  sec.  18.  14  U.  S.  Stat,  at  Large,  211,  sec.  6. 
Admit  the  identity  of  the  terms  and  effect  of  the  grant  in 
each  case,  the  circumstances  were  different.  In  the  case 
decided  at  the  time  of  the  entry,  the  railway  company  had 
a  floating  grant  of  right  of  way  between  two  fixed  ter- 
mini. It  had  accepted  the  grant,  and  this  was  some  notice 
that  it  might  demand  a  right  of  way  over  these  lands  on 
a  definite  location  of  its  line.  Of  the  same  character  was 
Flint  V,  Gordon^  41  Mich.,  420.  In  the  case  at  bar  a 
definite  location  had  been  made  ailer  the  acceptance  of  the 
grants  This  should  fairly  be  held  to  be  a  fixing  of  any 
floating  nght  of  location,  a  segregation  and  definition  of 
its  claims  for  right  of  way.  It  was  in  effect  a  release  of 
any  floating  right  of  way  location,  and  consent  that  entry 
or  location  by  private  parties  could  safely  be  made  on  this 
land.  The  act  permitting  change  of  location  (May  6th, 
1870)  was  a  mere  license  and  not  obligatory  on  the  com- 
pany^ nor  yet  conferring  any  right  as  against  others  pur- 
chasing from  the  United  States  till  it  had  been  by  defendant 
accepted  and  acted  upon.  This  did  not  occur  until  after 
the  lands  in  question  had  been  segregated  from  the  mass  of 
the  public  domain  by  Englebright's  settlement  and  entry, 
when  it  was  too  late  for  defendant  to  appropriate  them  with- 
out compensation. 


} 
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MarqueUf  Deweeae  &  Holly  for  defendant  in  error,  cited : 
Fitzpatrick  v.  Buboisy  2  Sawyer,  434.  FrUbie  v.  Whitney ^ 
9  Wallace,  191.  The  Yosemite  Valley  Case,  15  Wallace, 
86.  Orinter  v.  K.  P.  Ry.  Co.,  23  Kansas,  666.  Merritt 
V.  Northern  R.  R.  Co.,  12  Barb.,  606. 

Lake,  Ch.  J. 

The  controlling  principle  in  this  case  is  not  different  from 
that  applied  by  the  supreme  court  of  the  United  States 
in  the  case  of  the  St.  Joseph  &  Denver  City  Railroad 
Co.  V.  BoMmUy  103  U.  S.  Reports,  426.  The  statute 
giving  the  right  of  way  there  considered  is  not  essentially 
different  from  the  one  granting  the  right  of  way  here  in 
controversy.  In  both  statutes,  words  of  present  grant  are 
employed  to  designate  the  right  given.  To  the  St.  Jo- 
seph &  Denver  City  company,  the  grant  is  in  these  words, 
viz.:  "That  the  right  of  way  through  the  public  lands 
be,  and  the  same  is  hereby  granted  to  said  St.  Joseph  & 
Denver  City  Railroad  company,"  etc.  Sec.  C,  act  of  July 
23d,  1866, 14  U.  S.  Statutes  at  Large,  211.  The  grant  in 
this  case  is  as  follows:  "And  for  the  purpose  of  enabling 
said  Burlington  &  Missouri  River  Railroad  Company  to 
*  construct  that  portion  of  their  road  herein  authorized,  the 
right  of  way  through  the  public  lands  is  hereby  granted  to 
said  company  for  the  construction  of  said  road."  Sec  18, 
act  of  July  2d,  1864,  13  U.  S.  Statutes  at  Large,  364. 

Being  a  grant  of  a  present  interest,  this  language  is  notice 
from  the  passage  of  the  act  to  all  persons  dealing  with  pub- 
lic lands  within  the  prescribed  limits  of  the  grantee's  in- 
terest therein.  In  this  respect  the  grant  of  the  right  of 
way  differs  from  that  donating  land  to  aid  in  the  construc- 
tion of  the  road,  which  is  expressly  limited  in  its  operation 
to  the  time  when  the  route  is  definitely  fixed.  Vance  v.  JB. 
&  M.  R.  R.  Co.y  12  Neb.,  285. 

Speaking  upon  this  subject  of  right  of  way  under  the 
act  of  July  23d,  1866,  in  the  case  first  above  cited,  Mr. 
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Justice  Field  said:  "But  the  grant  of  the  right  of  way  by 
the  sixth  section  contains  no  reservations  or  exceptions. 
It  is  a  present  absolute  grant,  subject  to  no  conditions,  ex- 
cept those  necessarily  implied,  such  as  that  the  road  shall  be 
constructed  and  used  for  the  purpose  designated."  And 
again :  "The  uncertainty  as  to  the  ultimate  location  of  the 
line  of  the  road,  is  recognized  throughout  the  act;  and 
where  any  qualification  is  intended  in  the  operation  of  the 
grant  of  lands  from  this  circumstance,  it  is  designated. 
Had  a  similar  qualification  upon  the  absolute  grant  of  the 
right  of  way  been  intended,  it  can  hardly  be  doubted  that 
it  would  have  been  expressed.  The  &ct  that  none  is  ex- 
pressed is  conclusive  that  none  exists.'' 

It  is  claimed,  however,  that  the  case  wherein  this  lan- 
guage was  used  differs  from  the  one  we  are  now  consider- 
ing in  this,  that  the  right  of  way  there  upheld  was  on  the 
first  and  only  line  adopted  by  the  railroad  company,  while 
here  it  appears  that  another  and  different  location  had  been 
made  as  early  as  the  15th  of  June,  1865,  and  the  right 
now  contended  for  was  selected  in  pursuance  of  a  change 
therein,  by  which  the  road  was  made  to  cross  the  plaintiff's 
land.  And  it  is  urged  that,  although  this  change  was 
authorized  by  act  of  Congress,  yet  it  should  not  be  held  to 
confer  any  right  upon  the  railroad  company  as  against  a 
purchase  from  the  United  States,  prior  to  the  definite  loca- 
tion of  the  new  route;  that  the  first  location  should  "be 
held  to  be  a  fixing  of  any  floating  right  of  location,  a  s^re- 
gation  and  definition  of  its  claims  for  right  of  way.'' 

We  cannot  assent  to  the  application  of  this  proposition 
to  this  case.  If  the  plaintiff  had  acquired  the  government 
title  to  the  land  after  the  first  location  of  the  road,  and  be- 
fore the  passage  of  the  act  authorizing  a  change,  there 
would  be  great  strength  in  the  position  here  taken.  But  as 
we  view  the  effect  of  this  act,  it  was,  from  the  date  of  its 
passage,  to  bring  section  eighteen  of  the  act  of  July  2, 1864, 
above  referred  to,  into  full  operation  as  to  public  lands,  not 
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otherwise  disposed  of,  which  the  new  location  might  cross. 
The  act  authorizing  this  change  is,  "  Be  it  enacted,"  etc., 
"  that  the  Burlington  and  Missouri  River  Railroad  Com- 
pany, or  its  assigns  in  the  state  of  Nebraska,  may  so  fiup 
change  the  location  of  that  portion  of  its  line  that  lies  west 
of  the  city  of  Lincoln,  in  said  state,  as  shown  by  the  map 
thereof,  now  on  file  in  the  general  land  office  of  the  United 
States,  so  as  to  secure  a  better  and  more  practicable  route, 
and  to  connect  with  the  Union  Pacific  railroad  at  or  near 
the  Fort  Kearney  reservation,  said  new  line  to  be  located 
on  the  land  grant  made  by  the  United  States  to  aid  in  its 
construction.  Provided,  however^  that  said  line  shall  not 
be  located  farther  south  than  the  southern  boundary  line  of 
township  iLumber  seven,  in  said  state,  and  said  change  shall 
not  impair  the  rights  to,  nor  change  the  location  of  said 
land  grant,  and  the  said  company,  or  its  assigns,  shall  re- 
ceive no  difierent  or  other  or  greater  quantity  of  land  than 
if  this  act  had  not  been  passed  and  no  change  had  been 
made  in  the  located  line  of  said  railroad.^' 

It  will  be  observed  that  there  is  nothing  in  this  language 
evincing  any  intent  or  disposition  on  the  part  of  congress 
to  withdraw  any  right  given  by  the  act  of  July  2,  1864, 
which  might  be  applicable  to  this  new  line,  except  that  the 
location  and  extent  c  f  the  land  grant  as  already  determined 
should  not  be  changed. 

We  are  of  opinion  that  when  the  plaintiflF's  grantor,  En- 
glebright, pre-empted  thisland on  the  7th  day  of  June,  1870, 
he  took  it  subject  to  the  right  of  the  defendant  to  locate  its 
new  line  across  it.  And  the  judgment  of  the  district  court, 
being  in  conformity  with  this  view,  is  affirmed. 

Judgment  affirmed. 

Maxwell,  J.,  dissenting. 

I  am  unable  to  give  my  assent  to  the  opinion  of  the  ma- 
jority of  the  court  for  the  following  reasons: 
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The  plaintiff  is  the  owner  of  the  north-east  quarter  of  sec- 
tion 20,  township  8,  range  1  east,  and  the  defendant's  rail- 
road runs  across  the  same  in  a  diagon;4l  manner,  taking  a 
strip  about  200  feet  in  width  by  more  than  half  a  mile  in 
length,  the  whole  amount  of  land  taken  being  in  excess  of 
12  acres.     Rider  acquired  title  as  follows: 

On  the  14th  of  June,  18  70,  one  John  Englebright  filed  a 
declaratory  pre-emption  statement  allying  settlement  on  the 
7th  of  that  month.  He  made  final  proof  and  payment  for 
the  land  June  14,  1871,  and  received  his  patent  March  20, 
1872.  On  the  24th  of  June,  1871,  Englebright  couveyed 
the  west  half  of  the  land  in  question  by  warranty  deed  to 
the  plaintiff  and  one  Clark.  In  September  of  that  year 
Clark  and  wife  conveyed  to  the  plaintiff.  It  appears,  too, 
that  Englebright  on  the  24th  of  June,  1871,  conveyed  the 
east  half  of  this  land  to  one  Gary,  and  that  in  August  of 
that  year  Gary  and  wife  conveyed  to  the  plaintiff. 

On  the  16th  of  June,  1865,  the  defendant  filed  a  plat 
locating  its  line  of  railway  from  Plattsmouth  to  Kearney, 
on  the  Union  Pacific  railroad,  and  in  August,  1870,  Con- 
gress passed  an  act  authorizing  a  change  of  the  line  within 
certain  limits,  west  of  the  Blue  river.  In  pursuance  of 
this  statute  the  company  in  1871  filed  a  plat  of  the  new 
line  which  passed  through  the  lands  in  question,  the  settle- 
ment of  Englebright  thereon  being  made  before  the  second 
plat  was  filed. 

This  action  is  brouojht  by  the  owner  of  the  land  to  re- 
cover  damages  for  the  land  taken  and  other  damages  to  the 
remainder  of  the  tract.  Two  questions  are  presented: 
Fir^t  Did  the  defendant,  by  the  location  of  its  line  on  the 
15th  of  June,  1865,  exhaust  the  power  given  it  to  locate  its 
line  on  the  public  lands  of  the  United  States  ?  Second.  If  x 
it  did  not,  can  it  claim  the  right  of  way  over  lands  that  had 
been  settled  and  filed  upon  under  the  pre-emption  law  be- 
fore the  second  location  of  its  line,  and  final  proof  and  pay- 
ment thereafter  made  7 
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In  the  case  of  Moorhead  v.  LUUe  Miami  22.  i2.  Oo., 
17  Ohio^  340-353;  the  companj  had  located  and  con- 
structed its  road  under  a  special  charter^  and  the  ques- 
tion presented  was  its  right  to  relocate  and  reconstruct 
its  road  on  other  and  distinct  grounds.  The  tenth  sec- 
tion of  the  charter  required  the  company  to  select  the 
route  as  soon  as  practicable.  The  twelfth  section  gave  au- 
thority to  vary  the  route  and  change  the  location  after  the 
first  selection  had  been  made.  MrsL  Whenever  a  better 
and  cheaper  route  could  be  had.  Second.  Whenever  any 
obstacle  to  continue  said  location  was  found^  either  by 
diflBculty  of  construction  or  procuring  right  of  way  at  rea- 
sonable cost.  Under  these  latter  provisions  the  company 
claimed  the  right  to  condemn  the  complainant's  property. 
The  court  say,  page  350-1.  "  These  grants  of  power  are  in 
derogation  of  private  right,  and  would  be  totally  void,  but 
for  the  provisions  of  the  constitution,  which  make  private 
rights  subservient  to  the  public  welfare.  Admitting  that 
the  interests  of  the  public  were  such  as  to  warrant  this  ex- 
tensive delegation  of  the  right  of  sovereignty,  or  right  of 
eminent  domain,  and  it  is  quite  certain  that  the  power 
should  be  clearly  expressed,  or  necessarily  and  clearly  im- 
plied from  what  is  clearly  expressed  in  the  grant. 

^'In  such  case  the  rule  of  construction  should  be  strict. 
No  state  can  ever  be  presumed  to  have  parted  with  a  por- 
tion of  its  sovereignty  even  to  her  own  citizens,  without  a 
grant  affirmatively  made.  And  no  statute  derogatory  of 
private  right  should  gain  anything  by  forced  construction. 
The  general  rule  requiring  grants  of  this  nature  to  be 
strictly  construed  is  in  our  opinion  the  only  safe  one,  and 
it  should  be  adhered  to  with  unyielding  tenacity."  ♦  *  * 
*  *  ''That  statutes  of  this  nature  should  be  strictly  con- 
strued, is  a  position  abundantly  sustained  by  the  oases  cited 
by  complainant's  counsel. 

"  This  case  stands  thus :  The  corporators  had  the  power  to 
locate  and  construct  a  railroad.    They  could  exercise  this 
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right  but  once  without  a  further  grant.  To  accomplish 
this  object  a  most  important  attribute  of  sovereignty  was 
bestowed  upon  them  by  the  legislature — ^the  extraordinary 
reserved  power  of  subjecting  the  property  of  private  indi- 
viduals to  a  public  use.  If  it  was  intended  that  this  should 
be  a  continuing  power,  one  that  might  be  exercised,  and 
re-exercised  again  and  again,  as  often  as  might  suit  the  con- 
venience of  the  company,  the  legislature  should  have  so  de- 
clared in  express  terms.^' 

In  the  case  of  Little  Miami  R.  B.  Co.  v.  NayloTy  2 
Ohio  State,  236,  this  decision  was  affirmed.  See  also  Blake- 
more  V.  Olamorganshire  Canal  Co.y  1  My.  &  K.,  154.  Car- 
nal Co.  V.  Blakemorcy  1  CI.  &  Fin.,  262.  State  v.  Turnpike 
Co.,  10  Conn.,  157.  Turnpike  Co.v.  JSosmery  12  Id.,  364.  L. 
&  N.  Turnpike  Cb.  t?.  N.  B.  Turnpike  Co.y  2  Swan,  282. 
1  Redfield  on  Railways,  410. 

If  these  cases  state  the  law  correctly,  of  which  there  is  no 
doubt,  then  the  defendant  by  the  location  of  its  line  over  the 
public  lands  exhausted  its  power  in  that  r^ard,  unless  there 
is  some  provision  in  the  act  of  1870  continuing  the  grant 
of  the  right  of  way  on  the  new  line,  and  an  examination  of 
that  act  will  show  that  while  the  land  grant  is  preserved  there 
is  nothing  said  about  the  right  of  way.  The  right  of  way 
over  the  new  line  was  not  therefore  granted  to  the  defendant. 
But  suppose  it  was,  still  the  plaintiff  is  entitled  to  recover. 
Suppose  Congress  should  pass  an  act  granting  the  right  of 
way  to  a  railway  company  across  the  public  lands — ^a  grant 
in  preaentiy  but  there  is  no  provision  in  the  act  for  withdraw- 
ing such  lands  from  market  or  selling  them  subject  to  the 
grant,  is  not  a  purchaser  from  the  United  States,  without 
notice,  entitled  to  protection?  It  will  be  said  that  the 
statute  is  notice  of  the  grant,  and  that  is  sufficient;  but  that 
the  statute  is  not  notice  is  evident,  because  until  the  line  is 
located  it  is  a  mere  possibility.  But  before  this  grant  was 
made  Congress  had  passed  general  laws,  granting  to  per- 
sons possessing  certain  qualifications  portions  of  the  public 
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lands  not  exceeding  160  acres  to  each  person^  the  grant  be- 
ing made  upon  certain  conditions^  such  as  settlement,  resi- 
dence, etc.  Here  is  a  continuing  offer  to  settlers  on  the 
part  of  the  United  States  to  settle  on  the  public  domain, 
and  the  proposition  when  accepted  becomes  a  contract  be- 
tween the  individual  and  the  government,  that  if  he  com- 
ply with  the  terms  of  the  statute  he  shall  in  due  time  receive 
a  patent  for  the  land  claimed.  A  grant  of  right  of  way  rests 
upon  the  same  ground,  and  is  a  mere  proposition  in  the 
first  instance  to  give  the  right  of  v/ay  if  the  company  will 
build  its  road  thereon.  If  the  company  should  fail  the 
grant  would  lapse.  It  seems  to  me  therefore  that  until 
the  company  located  its  second  line  it  could  not  claim  the 
right  of  way  across  lands  which  prior  to  that  time  had 
been  entered  as  a  homestead  or  settled  upon  under  the  pre- 
emption law.  The  language  of  sec.  2257  of  the  Revised 
Statutes  of  the  United  States  is,  that  '^  all  lands  belonging 
to  the  United  States  to  which  the  Indian  title  has  been,  or 
may  hereafter  be  extinguished,  shall  be  subject  to  the  right 
of  pre-emption  under  the  conditions,  restrictions,  and  stipu- 
lations provided  by  law."  The  lands  excepted  are :  FirsL 
Those  included  in  a  reservation.  Second.  Lands  within  the 
limits  of  a  town  or  selected  as  a  town  site.  Third,  Lands 
actually  settled  upon  and  occupied  for  purposes  of  trade 
and  not  for  agriculture.  Fouiih.  Lands  on  which  are  any 
known  saline  or  mines. 

This  land  was  not  within  the  exceptions,  and  being 
claimed  as  a  pre-emption,  was  not  government  land.  By 
the  term  '^  government  land,"  I  understand  is  meant  land 
which  is  subject  to  disposition  by  the  government.  Sup- 
pose a  grant  of  land  is  made  to  a  railroad  company  to  be 
conveyed  to  it  in  certain  quantities  upon  the  completion 
and  acceptance  of  certain  sections  of  the  road,  and  that  af- 
ter the  acceptance  of  the  grant  and  the  oompany^s  rights 
had  vested,  but  before  the  acceptance  of  any  portion  of  the 
road.  Congress  should  pass  another  act  granting  the  land 
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to  another  oompanj,  will  it  be  contended  that  Congress  in 
such  case  possessed  sach  power?  The  rights  of  the  company 
would  have  attached  and  the  courts  would  see  that  thej 
were  enforced.     "Wherein  does  the  caae  of  a  pre-emptor, 
who  has  settled  on  public  land  in  good  faith  and  filed  his 
declaratory  statement,  differ  from  that  of  the  railroad  com- 
pany ?    The  case  is  well  illustrated  in  that  of  Koenig  v. 
TheO.&N.  W.  JJ.  R.  Co.,  3  Neb.,  373,  where  it  was  held 
that  when  the  right  to  property  is  vested  by  grant  for  a 
particular  purpose  by  l^islative  authority,  the  l^islature 
cannot  vest  it  for  another.    See  also  McOee  v.  Matthias,  4 
Wall.,  155.    Are  not  the  rights  granted  to  a  pre-emptor 
entitled  to  the  same  protection  ?  Besides,  the  right  of  pre- 
emption can  be  exercised  but  once  by  an  individual.     He 
settles  upon  and  enters  160  acres  of  land,  intending  to  make 
his  home  thereon.     In  entering  the  land  he  pays  the  full 
price  per  acre  for  the  entire  tract,  and  receives  a  patent 
therefor.    Afterwards  a  railroad  is  located  across  the  land 
under  an  act  of  Congress  granting  the  right  of  way,  which 
act  was  passed  before  he  entered  the  land,  and  under  which 
the  right  of  way  is  claimed  across  his  land  without  compen- 
sation.    If  the  right  of  way  can  be  taken  in  this  manner 
it  is  not  the  government  that  is  granting  it,  but  it  is  taken 
fix>m  the  individual  who  is  the  owner  of  the  entire  tract. 

In  the  case  at  bar  the  entire  tract  was  entered  and  paid 
for,  and  if  the  defendant  is  not  required  to  pay  the  damages 
the  citizen  and  not  the  government  must  bear  the  loss.  To 
me  this  seems  like  rank  injustice,  and  I  cannot  give  my  as- 
sent to  such  a  construction  of  the  law.  From  the  necessity 
of  the  case  a  railroad  company  is  permitted  to  choose  the 
most  available  route  for  its  line  of  road,  and  the  rights  of 
individuals  are  so  &r  subservient  to  the  public  welfare  that 
any  real  estate  necessary  for  right  of  way  may  be  appropri- 
ated to  its  use,  compensation  being  made  therefor,  but  the 
courts  by  no  strained  construction  of  the  language  of  a  statute 
should  deprive  the  owner  of  that  which  is  justly  his  due. 
11 
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,  16  ia  The  "Repubucajsi  Yauley  Railroad  Oompaky,  plain- 

;  i4~W        TIFF  IS  EBBOBy  Y.  HtRAM  BoYBE  ET  Ali.,  BEFENBASHB 

53    5611  — 

'         m  EBBOB. 

1.  Verdiot:  ktidsitoib.  Evidence  examined  and  found  sui&cient 
to  Rupport  the  verdict. 

2.  Srror:  xzoxpTioir.  In  order  to  lay  the  foundation  for  review- 
ing a  ruling  of  the  trial  court  on  the  admission  of  evidence,  an 
exception  is  necessary. 

3.  Affidavits.  It  is  only  where  affidavits  are  not  otherwise  a  part 
of  the  record  that  their  incorporation  in  a  bill  of  exceptions 
is  required. 

4.  Juror :  pbx jxtdicx.  When  the  conduct  or  appearance  of  a 
juror  during  the  trial  is  relied  on  to  show  prejudice,  its  effect 
must  necessarily  be  left  almost  exclusively  to  the  Judgment  of 
the  presiding  judge. 

Ebbob  to  the  district  court  for  Harlan  county^  where 
the  cause  had  been  brought  on  appeal  from  award  of  com- 
missioners of  damage  occasioned  by  the  taking  of  right 
of  way  for  plaintiff's  railroad  over  defendant's  premises. 
Tried  below  before  Gaslis,  J. 

Mdrquett  &  Deweeae^  for  plaintiff  in  error. 

Lamb,  BUUngsley  &  Lambertaon,  for  defendant  in  error. 

Lake,  Ch.  J. 

The  errors  complained  of  may  all  be  considered  under 
three  heads: 

First,    That  the  verdict  is  not  sustained  by  the  evidenoe. 

Second.     Rulings  of  the  judge  on  admission  of  evidence. 

Third.     Prejudice  of  one  of  the  jurors. 

On  the  first  point,  but  little  need  be  said.  The  testi- 
mony took  a  very  wide  range  on  the  question  of  damages^ 
and  some  of  it,  doubtless,  might  have  been  excluded  if  it 
had  been  objected  to  at  the  proper  time.    But^  having  been 
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given  to  the  jury  without  objection,  the  question  of  its  ad- 
missibility will  not  be  considered  on  proceedings  in  error. 
On  the  question  of  damages,  the  testimony  of  the  differ- 
•ent  witnesses,  singularly  enough,  ranged  from  nothing  at 
all  to  ten  thousand  dollars.  The  verdict  returned  by  the 
jury  was  eighteen  hundred  and  twenty-nine  dollars,  which, 
taking  the  interest  into  the  estimate,  was  really  less  than 
tte  L^  «,-  by  U.e  »»,«ok»  .ppoto«d  «  4. 
instance  of  the  railroad  company,  their  estmiate  being 
just  eighteen  hundred  dollars.  We  are  of  opinion  that 
«ven  if  the  finding  of  the  jury  had  been  for  a  considerably 
larger  amount,  or  even  a  much  smaller,  the  evidence  would 
have  supported  it.  In  considering  this  question  of  dama^ 
ges,  the  fact  should  not  be  overlooked  that  the  lower  esti- 
mates, those  made  by  witnesses  called  by  the  railroad  com- 
pany, were  based  upon,  and  necessitated  a  removal  of  the 
mill  from  the  place  where  it  stood  on  the  river  bank  across 
the  railroad  track,  some  two  hundred  feet  distant,  and  a 
connection  with  the  water  power  by  means  of  shafting  or 
4U1  iron  cable,  while  those  of  the  other  side  were  made  in 
view  of  letting  the  mill  remain  where  it  then  stood.  We 
suppose  the  latter  estimate  wajs  made  upon  the  true  basis; 
for  it  WBS  the  right  of  the  defendants  to  operate  their  mill 
where  they  had  placed  it  before  the  road  was  localted,  and 
the  damages  might  have  been  estimated  with  the  view  of 
it  remaining  there. 

Under  the  second  head  of  errors,  we  find  it  claimed  that 
ilie  court  erred  in  not  excluding  the  testimony  of  Dennis 
Dean.  This  witness,  who  showed  himself  an  expert  in  the 
matter  of  mills  and  the  milling  business,  was  permitted  to 
testify  in  chief,  at  considerable  length,  without  a  solitary 
objection  being  interposed.  He  was  then  thoroughly  cross- 
-examined,  after  which  it  was  moved  ^'to  strike  out''  his 
testimony, "  for  the  reason  that  the  same  is  incompetent,  in 
that  the  damages  estimated  by  the  witness  are  consequen- 
tial and  remote."     In  view  of  the  course  of  the  examina- 
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don  of  this  witness  and  what  he  had  said,  this  motion  came 
too  late,  and  included  too  much.  Although  portions  of 
his  testimony  were  objectionable,  some  of  it  at  least  was 
not.  Besides,  to  the  ruling  of  the  court  on  the  motion  no 
exception  was  taken,  from  which  we  must  now  consider 
that  it  was  satisfactory. 

The  only  remaining  ground  upon  which  a  reversal  is 
asked  is  the  alleged  prejudice  of  a  juror.  This  it  is  daimed 
is  shown  by  certain  affidavits  presented  to  the  trial  judge. 
For  the  defendants  in  error,  it  is  contended  that  these  affida- 
vits cannot  now  be  considered,  because  they  were  not  made 
a  part  of  the  record  by  a  bill  of  exceptions.  These  affida- 
vits, however,  needed  no  bill  of  exceptions  to  make  them 
a  part  of  the  record.  They  were  made  such  by  having 
been  attached  to  and  made  part  of  the  motion  for  a  new 
trial.  It  is  only  where  they  are  not  otherwise  properly  a 
part  of  the  record  that  a  bill  of  exceptions  is  requisite  to 
make  them  so.    Auttman  v.  Hoioe,  10  Neb.,  8. 

These  affidavits  show  simply  that,  after  the  jury  had 
been  charged  and  were  about  to  retire  to  consider  of  their 
verdict,  one  of  their  numberi  Jabez  Cobledick,  addressing 
the  judge,  said :  "  I  want  to  ask  a  question — ^Are  we  as- 
sured that  the  railroad  company  will  allow  this  power  to 
be  transmitted  across  their  track  V  In  View  of  the  theory 
of  the  case,  as  taken  by  the  railroad  company,  which  re- 
quired a  removal  of  the  mill  from  its  present  site,  although 
not  within  the  right  of  way,  and  the  transmission  of  power 
across  the  track  by  means  of  a  shaft  or  cable,  this  was  a  perti- 
nent inquiry,  and  should  have  received  a  civil  and  intelligi- 
ble answer.  Thus  far  during  the  trial,  it  seems  to  have  been 
taken  for  granted  that  no  impediment  would  or  could  be 
interposed  by  the  railroad  company  to  this  mode  of  con- 
veying power  from  the  stream  to  the  mill,  at  the  place 
where  it  was  suggested  it  might  be  moved,  and  it  was  not 
at  all  remarkable  or  unreasonable  that  the  question  put  by 
this  juror  was  suggested  to  his  mind,  or  that  he  desired 
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light  upon  it  Instead  of  light,  however,  he  received  for 
answer,  simplj,  "I  have  given  you  your  instructions/' 
Upon  which,  as  the  affidavits  show,  "  Cobledick,  speaking 
excitedly  and  with  apparent  anger :  *  Well,  I  want  to  know  ? 
When  I  was  in  Illinois,  the  railroad  cut  across  my  land, 
and  cut  me  off  from  my  warehouse,  and  I  never  could  get 
across  to  it.  I  never  got  a  cent  for  it.' ''  This  rejoinder 
was  but  the  statement  of  a  fact,  occurring  between  himself 
and  another  railroad  company,  as  an  illustration,  merely, 
of  the  possible  predicament  in  which  the  defendants  in 
error  might  be  left  in  case  of  the  removal  of  their  mill  to 
the  site  suggested  across  the  track.  It  was  his  reason  for 
asking  the  question — a  view  of  the  case  which  might  in- 
cline him  to  give  dams^es  commensurate  with  the  loss  oc- 
casioned by  the  mill  remaining  where  it  then  stood. 

But  it  is  said  that  the  juror  spoke  "  with  apparent  anger.'' 
Toward  whom  did  he  so  speak  ?  Certainly  not  the  plain- 
tiff in  error.  His  words  were  addressed  to  the  judge,  and 
indicate  anger  toward  his  honor,  for  the  rebuff  he  had 
given,  rather  than  any  one  else.  Besides,  there  is  nothing 
in  the  verdict,  considered  in  the  light  of  the  evidence,  to 
indicate  that  it  was  at  all  influenced  by  hostility  or  preju- 
dice against  the  railroad  company.  When  the  conduct  or 
appearance  of  jurors,  during  a  trial,  is  relied  on  to  show 
prejudice,  its  effect  must  necessarily  be  left  almost  exclu- 
sively to  the  judgment  of  the  presiding  judge.  He  is  in  a 
fisLT  better  situation  to  know  what  it  indicated  than  we  are. 
On  the  whole,  we  discover  no  ground  for  a  new  trial. 

JUDGMElSrr  APFIBMED. 
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Pbteb  Wiloh,  plaintipf  est  error,  v.  Q.  W.  Phelps 

BT  AIj.y  DEFENDANTS  IN  ERROR. 

Patent  rights :  sals  of.  The  act  of  February  18ih,  1878,  enti- 
tiedi  **  An  act  to  regulate  the  sale  of  patent  rights  in  the  State^ 
of  Nebraska,  and  prevent  frauds  connected  therewith,"  is  \n 
oonflict  with  the  constitution  of  the  United  States,  and  void. 

Error  to  the  district  court  for  Colfax  ooanly.  Heard 
below  before  Post,  J. 

J,  W.  Broum  and  N.  H.  BeB,  for  plaintiff  in  error,, 
cited :  Oranson  v.  Smith,  37  Mich.,  309.  Hdm  v,  MrBt 
National  Bank,  43  Ind.,  167.  CriUendm  v.  White,  23 
Minn.^  24.  HoUida  v.  Hunt,  70  III.,  109.  Note  to  last 
case,  22  Am.  Reports,  67.  Grover  &  Baker  Sew,  Ma/ik^ 
Co,  V.  Butler,  53  Ind.,  454. '  Walier  A.  Wood  Mowing 
JUaMne  Cb.  v.  Oaldwdl,  54  Ind.,  270.  Oilman  v.  Phila- 
delphia, 3  Wall.,  713.  JEx  parte  Robinson,  2  Bissell,  309. 
McOuOoch  V.  State  of  Md.,  4  Wheat.,  426.  Gibbons  v.  Og^ 
den,  9  Id.,  1.  Brown  v.  Maryland,  12  Id.,  419.  Sinnot 
r.  Davenport,  22  How.,  227.  Ward  v.  Maryland,  12  Wall.^ 
418.     Woodruff  V,  Parham,  8  Id.,  130. 

C.  J.  Phelps,  for  defendant  in  error. 

The  right  to  use  the  thing  patented  in  defiance  of  a  state 
law  for  police  regulation  is  not  secured.  Jordan  v.  Over^ 
seer,  4  Ohio,  295.  Vanire  t?.  Paine,  1  Har.,  66.  Patter- 
son V.  Kentuoky,  7  Otto,  501.  See  Cooley  Const.  Lim., 
713-716,  as  to  "  police  regulation/'  The  right  to  "  make,'' 
"  use,"  "  vend  "  being  one  thing,  inseparable,  and  the  fact 
that  the  Supreme  Court  of  the  U.  S.  has  recognized  and 
sustained  the  right  of  a  state  to  even  prohibit  the  "  use'*" 
within  its  limits,  it  must  by  fair  implication  follow  that  a 
right  to  regulate  the  manufacture,  use,  or  sale  exists  in  the 
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state.    Qibbona  v.  Ogden,  9  Wheat.^  210.    Haahell  v.  Jones^ 
86  Penn.  State,  173. 

Lake,  Ch.  J. 

The  action  in  the  ooort  below  was  brought  to  foreclose  a 
mortgage  executed  to  secure  the  payment  of  a  promissory 
note  given  in  the  purchase  of  a  patent  right,  '^  that  is  to  say 
an  exclusive  right  to  use  in  said  Colfax  county  a  brick 
madiine  of  a  certain  make,  known  as  'Kennedy's  patent' 
biick  machine,  claimed  by  the  plaintiff  to  be  patented. " 

The  petition  is  in  the  common  form,  and  states  a  good 
cause  of  action.  The  question  to  be  decided  was  raised  by 
the  demurrer  to  the  first  count  of  the  answer.  This  count, 
after  stating  the  consideration  of  the  note  as  above  given, 
avers,  substantially,  ''that  prior  to  the  time  of  said  trans- 
action and  the  execution  of  said  note,"  the  plaintiff  had 
not  in  any  particular  complied  with  the  requisites  of  sec. 
2,  Ch.  66,  Comp.  Stat.,  371.  This  section  provides  partic- 
ularly what  steps  must  be  taken  by  the  vendor  of  a  patent 
right,  in  order  to  make  a  valid  sale.  It  requires  that 
every  person  "desiring  or  intending  to  sell  or  barter  any 
patent  right,  or  any  right  which  such  person  shall  claim 
to  be  a  patent  right,  ^^  *  *  "  before  offering  to  sell  or 
barter  the  same  in  any  county  within  this  state,"  to  sub- 
mit "  the  letters  patent  or  a  duly  authenticated  copy  thereof, 
and  his  authority  to  sell  or  barter  the  right  so  pateuted, " 
to  the  county  judge  of  such  county,  for  his  examination. 
Also  to  make  "affidavit  before  such  judge,  stating  the 
name,  age,  place  of  residence,  and  former  occupation  of  the 
applicant,"  etc.;  "and  if  such  judge  be  satisfied  that  the 
right  so  entitled  to  be  sold,  or  bartered,  has  been  duly  pat- 
ented, and  that  the  letters  patent  have  not  expired,  or  been 
revoked  or  annulled,"  etc.,  then  the  judge  shall  record 
"  such  affidavit,  the  date  of  such  letters  patent,  to  whom 
the  same  were  issued,  and  the  designation  or  name  of  such 
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patent  right  given  therein,  with  the  number  thereof^  in  a 
book  to  be  kept  in  his  office/^  etc. 

Sea  1  of  this  chapter  makes  it  '*  unlawful  for  any  per- 
son to  sell  or  barter,  or  offer  to  sell  or  barter,  in  any  county 
within  this  state,  any  patent  right,  or  any  right  claimed  by 
such  person  to  be  a  patent  right, "  without  having  first  com* 
plied  with  the  requirements  of  section  two. 

Sec.  4  provides  that:  ^^Any  person  who  may  take  any 
note,  or  other  obligation  in  writing,  for  which  any  patent 
right  shall  form  the  whole,  or  any  part  of  the  considera- 
tion, shall,  at  the  time  of  the  writing  thereof,  insert  therein, 
in  the  body  of  the  instrument,  and  above  the  signature 
thereof,  in  prominent  and  l^ible  writing,  or  print,  the 
words,  given  for  a  patent  right,  and  all  such  obligations  or 
promises,  if  transferred,  sh9.ll  be  subject  to  all  defense,  as 
if  owned  by  the  original  promisee." 

And  sec.  6  declares,  that :  ^^  Any  person  who  shall  seller 
barter  within  this  state,  or  who  shall  take  any  note,  or 
other  obligation,  or  promise  in  writing,  for  which  any 
patent  right  shall  form  the  whole  or  any  part  of  the  con- 
sideration, without  complying  with  the  requirements  of  this 
act,'^  ♦  *  ^^  shall  be  deemed  guilty  of  a  criminal  offense, 
and  on  conviction,  ^'  ♦  ♦  <«  ghall  pay  a  fine  of  not  more 
than  five  hundred  dollars,  or  be  imprisoned  in  the  jail  of 
the  proper  county  not  more  than  six  months,  or  both,  at 
the  discretion  of  the  court, '^  etc. 

On  the  part  of  the  plaintiff  it  is  claimed  in  support  of 
his  demurrer,  that  the  statute  in  question  is  in  conflict  with 
the  constitution  and  laws  of  the  United  States,  and  there- 
fore his  non-compliance  with  its  requirements  is  of  no  con- 
sequence, and  cannot  bar  the  recovery  on  the  contract  of 
purchase.  Numerous  authorities  are  cited  in  support  of  this 
position,  and  we  think  it  is  well  taken. 

The  eighth  clause  of  sec.  8,  Art.  1,  of  the  constitution  of 
the  United  States,  gives  to  congress  sole  authority,  ^^to  pro- 
mote the  progress  of  science  and  useful  arts,  by  securing, 
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for  limited  times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries.^' 

From  an  examination  of  the  authorities,  it  seems  to  have 
been  quite  uniformly  held,  not  onlj  hj  the  courts  of  the 
United  States,  but  bj  those  of  the  several  states  as  well, 
that  this  provision  has  the  effect  of  prohibiting  the  enact- 
ment of  state  statutes,  affecting  injuriously  the  assignment 
or  transfer  of  rights  secured  by  letters  patent,  or  the  sale  of 
patented  articles. 

That  the  interest  or  privilege  given  and  secured  to  a 
patentee  by  letters  patent  is  a  property  right  admits  of  no 
doubt.  Being  a  property  right,  the  patentee  is  protected 
in  its  enjoyment  by  the  paramount  law.  MoClurg  v.  Eingih' 
land,  1  How.,  206.  And  this  right,  as  is  said  by  Chief 
Justice  Taney,  in  Oayler  v.  Wilder^  10  How.,  494,  is  that 
of ''  making,  using,  and  vending  to  others  to  be  used,  the 
improvement  he  has  invented,  and  for  which  the  patent 
is  granted.^' 

And  Mr.  Justice  Davis,  in  Ex  parte  Bobinaon,  2  Biss., 
309,  in  speaking  of  this  right  in  connection  with  a  statute 
of  Indiana  similar  to  the  one  we  are  now  considering,  used 
this  terse  and  emphatic  language:  ''The  property  in  inven- 
tions exists  by  virtue  of  the  law  of  congress,  and  no  state 
has  the  right  to  interfere  with  its  enjoyment,  or  to  annex 
conditions  to  the  grant.  If  the  patentee  complies  with  the 
law  of  congress  on  the  subject,  he  has  the  right  to  go  into 
the  open  market  anywhere  within  the  United  States,  and 
sell  his  property.  If  this  were  not  so,  it  is  easy  to  see  that 
a  state  could  interpose  terms  which  would  result  in  a  pro- 
hibition of  the  sales  of  this  species  of  property  within  its 
borders,  and  in  this  way  nullify  the  laws  of  congress 
which  r^ulate  its  transfer,  and  destroy  the  power  con- 
ferred upon  congress  by  the  constitution.^'  Substantially 
the  same  views  are  taken  of  this  right  in  numerous  other 
cases,  of  which  we  cite :  Oranaon  v.  Smith,  37  Mich.,  309. 
Helm  V.  First  National  Bank,  43  Ind.,  167.     HaUida  9. 
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Emtj  70  111.,  109.  22  Am.  Reports,  63.  HasoaUv.  WkU- 
many  19  Me.,  102. 

It  will  be  notioed  that  the  question  of  the  power  of  a 
state  to  r^ulate  sales  of  manufactured  patented  articles, 
which  is  found  in  some  of  the  cases,  is  not  raised  here,  btit 
only  that  of  the  right  of  property  in  the  patent  itself.  As 
to  the  manufacture  and  sale  of  patented  articles,  state  reg- 
ulation has  frequently  been  upheld  as  a  proper  exercise  of 
police  power. 

Thus  in  Livingston  f).  Van  Ingen,  9  Johns.,  682,  Chan- 
cellor £ent  said:  ''The  power  granted  to  congress  goes  no 
further  than  to  secure  to  the  author  or  inventor  a  right  of 
property,  which,  like  every  other  species  of  property,  must 
be  used  and  enjoyed  within  each  state  according  to  the  laws 
of  such  state."  ♦  *  *  "If  the  author's  book  or  print 
contains  matter  injurious  to  public  morals  or  peace,  or  if 
the  inventor's  machine  or  other  production  will  have  a  per- 
nicious effect  upon  the  public  health  or  safety,  no  doubt  a 
competent  authority  remains  with  the  state  to  restrain  the 
use  of  the  patent  right.'' 

And  in  Po^^Aon  v.  The  Cbmmonwealth,  11  Bush.,  311, 
(21  Am.  Repts.,  220),  Pryor,  J.,  in  speaking  upon  this 
subject,  used  this  language:  ''There  is  a  manifest  distinc- 
tion between  the  right  of  property  in  the  patent,  which 
carries  with  it  the  power  on  the  part  of  the  patentee  to  as- 
sign it,  and  the  right  to  sell  the  property  resulting  from 
the  invention  or  patent  A  state  has  no  power  to  say 
through  its  legislature  that  the  patentee  shall  not  sell  his 
patent,  or  that  its  use  shall  be  common  to  all  of  its  citizens, 
for  this  would  be  in  direct  conflict  with  the  law  of  con- 
gress. *  *  *  The  discovery  or  invention  is  made  prop- 
erty by  reason  of  the  patent,  and  this  right  of  property 
the  patentee  can  dispose  of  under  the  law  of  congress,  and 
no  state  legislature  can  deprive  him  of  this  right;  but 
when  the  fruits  of  the  invention,  or  the  article  m$ule  by 
reason  of  the  application  of  the  principle  discovered  is  at- 
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tempted  to  be  sold  or  used  within  the  jurisdiction  of  the 
state,  it  is  subject  to  its  laws  like  other  properfy ;  and  such 
has  been  the  uniform  decision  of  all  the  courts,  state  and 
federal,  upon  this  question/^ 

Tested  by  the  rule  of  these  decisions,  we  must  hold  the 
statute  in  question  is  unconstitutional,  and  that  the  de- 
murrer should  have  been  sustained.  The  judgment  will 
therefore  be  reversed,  the  demurrer  sustained,  and  the 
cause  remanded  to  the  district  court  for  a  new  trial. 

Reversed  and  behaiitded. 


David  T.  Philips,  plaintiff  in  ebrob^  v.  Joseph     55  ie?] 
Spottb  and  othebs,  dependants  in  ebbob. 

Jurisdiotion.  Writs  and  proceeseB  of  the  courts  may  be  divided 
into  two  dasaes:  1.  Those  which  point  out  specifically  the 
property  or  thing  to  be  seized.  2.  Those  which  command  the 
officer  to  make  or  levy  certain  sums  of  money  out  of  property 
named.  In  the  first  class  the  officer  has  no  discretion,  but  must 
do  precisely  what  he  is  commanded.  ThereforCi  if  the  court 
had  jurisdiction  to  issue  the  writ,  it  is  a  protection  to  the  officer 
in  all  courts.     Buck  v.  Oolbaih,  8  Wallace  B.,  884. 

Ebbob  to  the  district  court  for  Clay  county.  Tried  be- 
low before  Weaveb,  J. 

Burd  &  MaUera  and  John  D.  HayeSy  for  plaintiff  in 
error,  cited:  State  v,  Jennings,  4  Ohio  State,  418.  Chap- 
man V.  WeimeTf  Id.,  481.  People  v.  Schwyler,  4  Conn., 
173.  Archer  v.  Noble,  3  Greenleaf,  418.  1  Parsons  Con- 
tracts, 520.  2  Id.,  773.  Tootle  v.  Dunn,  6  Neb.,  99.  2 
Hilliard  on  Torts,  143. 

Bagley  &  Bemis,  for  defendants  in  error. 
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One  Hargreaves  sued  out  a  writ  of  replevin  from  before 
a  justice  of  the  peace  in  an  action  against  one  Frank  Phil- 
ips. The  writ  was  in  the  usual  form^  and  commanded  the 
sheriff  or  any  constable  of  the  county  to  immediately  seize 
and  take  the  property,  by  description,  to-wit:  50  bbls.  ap- 
ples, 35  lbs.  cheese,  1  box  cream  crackers,  1  bbl.  ginger 
snaps,  1  bbl.  soda  crackers,  and  2  boxes  butter  crackers, 
"wherever  they  may  be  found  in  said  county,"  etc 

This  writ  was  placed  in  the  hands  of  Joseph  Spotts,  the 
principal  defendant  in  error  herein,  who  was  a  constable 
of  said  county,  for  service.  Spotts  thereupon  seized  the 
goods  therein  described  and  delivered  them  to  the  plaintiff 
in  said  writ  of  replevin,  taking  the  usual  replevin  bond 
therefor.  D.  T.  Philips,  claiming  to  have  purchased  the 
said  goods  from  Frank  Philips,  brought  this  action  in  the 
court  below,  against  the  constable  and  the  other  defendants, 
who  were  his  securities  on  his  official  bond,  for  the  value 
of  the  goods.  The  jury  found  for  the  defendants.  There 
is  no  question  raised  either  upon  the  pleadings,  admission 
or  rejection  of  testimony,  or  upon  the  instructions,  but  only 
upon  the  denial  by  the  court  of  a  new  trial  on  the  ground 
that  the  verdict  was  not  sustained  by  the  evidence. 

The  question  presented  by  the  pleadings  and  evidence 
is,  whether  an  action  will  lie  against  a  constable  and  his 
sureties  on  his  official  bond  for  the  taking  of  goods  on  a 
writ  of  replevin,  r^ular  and  fair  on  its  face,  by  one  not  a 
party  to  the  replevin  suit,  who  claims  to  be  the  owner  of 
the  goods  replevied. 

Our  statute,  sec.  1035  of  the  civil  code,  provides  for 
the  issuing  of  a  writ  of  replevin  by  a  justice  of  the  peace 
upon  tlie  filing  of  an  affidavit  setting  up  certain  facts  therein 
prescribed,  that  such  summons  shall  be  as  in  other  cases, 
'^but  in  addition  commanding  the  officer  immediately  to 
seize  and  take  into  custody,  wherever  found  in  the  county, 
the  scoods  and  chattels  mentioned  in  the  affidavit,'^  etc 
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Sec.  1036  provides  that:  ^'The  constable  or  sheriff  shall 
execute  the  writ  by  taking  the  property  therein  mentioned; 
he  shall  also  deliver  a  copy  of  the  summons  to  the  person 
charged  with  the  unlawful  detention  of  the  property/'  etc. 

We  think  that  it  may  be  laid  down  as  a  rule  of  almost 
universal  application  that  legal  process  issued  by  a  court  of 
competent  jurisdiction  will  protect  an  officer  while  acting 
within  the  letter  and  spirit  of  its  command.  Lord  C.  J. 
Eenyon  in  BeEk  v.  BroadberU,  3  Term  R.,  183,  used  the 
following  language:  ^^But  it  is  incomprehensible  to  say 
that  a  person  shall  be  considered  as  a  trespasser  who  acts 
under  the  process  of  the  court.'' 

In  levying  an  execution  or  fi  fa  or  an  attachment,  where 
the  command  is  to  levy  the  same  of  the  property  of  A.  B., 
defendant,  if  the  sheriff  levy  the  same  of  the  property  of 
C.  D.,  a  stranger,  it  is  a  breach  of  official  duty  as  well  as  an 
invasion  of  private  right,  and  the  sheriff  and  his  sureties  will 
be  liable  on  his  official  bond  at  the  suit  of  C.  D.,  because 
the  taking  of  the  property  of  C.  D.  was  not  within  the 
command  of  the  writ  Such  cannot  be  the  case  in  the  ser- 
vice of  a  writ  of  replevin.  In  the  latter  case  the  command 
is,  to  seize  and  take  certain  property  therein  specifically  de- 
scribed. The  name  of  the  owner  is  never  mentioned,  un- 
less as  a  matter  of  description,  and  if  the  sheriff  by  virtue 
of  such  writ  seize  the  identical  property  intended  and  de- 
scribed by  the  writ,  and  make  such  disposition  of  it  as  the 
law  requires,  the  writ  will  protect  him,  although  it  may 
turn  out  that  a  stranger  is  the  real  owner  of  the  property. 

Mr.  Crocker,  in  his  work  on  sheriff,  etc.,  states  the  rule 
as  follows:  ^'Sea  285.  If  the  process  is  issued  by  a  court 
or  officer  of  competent  jurisdiction,  and  is  not  void  for  any 
reason,  it  will  be  the  duty  of  the  sheriff  to  execute  it  ac- 
cording to  the  command  thereof,  although  such  process 
may  have  defects  upon  its  face  which  render  it  voidable. 

*  *  *  He  is  answerable  alone,  in  such  case,  for 
the  manner  in  which  he  executes  it." 
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The  oafle  of  Waison  v,  Waiaon,  9  Codil,  14,  is  quite 
in  point.  We  quote  from  the  opinion  of  the  court  by  C. 
J.  HoeMEB:  ^'It  was  said  in  the  argument  of  this  ease, 
that  no  difference  exists  as  to  the  proceedings  of  an  officer, 
if  the  plaintiff  has  no  property  in  the  goods  to  be  replev- 
ied, between  the  taking  of  property  on  a  replevin  and  the 
taking  of  the  goods  of  A  upon  a  process  commanding  him 
to  take  the  goods  of  B;  that  the  caption  in  both  cases  is 
equally  a  trespass.  No  remark  can  be  more  unfounded, 
for  the  difference  is  immense  and  distinctly  marked.  In 
case  of  the  replevin  the  ojffieer  does  what  by  legal  authority 
he  ia  commanded  to  do;  arid  in  the  other  case  he  does  what 
he  was  not  commanded  to  do.  In  replevin  the  property  is 
identified  and  described,  and  the  command  is,  take  this  sp^ 
cifio  property.  In  the  case  of  a  process  commanding  the 
taking  of  the  goods  of  A.,  without  any  identification  or  de- 
scription, the  command  is,  take  the  goods  of  A,  if  any  such 
there  are,  bvt  not  the  goods  of  any  other  person.  From  the 
nature  of  the  case  last  put  the  officer  must  act  on  his  own 
enquiry,  and  is  bound  to  all  the  responsibility  of  his  a<v 
tion.     *     ♦     *     '' 

In  the  case  of  Bv^ck  v.  Golbath,  3  Wallace,  334,  it  be- 
came necessary  for  the  supreme  court  of  the  United  States 
to  pass  upon  the  question  here  involved.  We  quote  some- 
what at  length  from  the  opinion  by  Mr.  Justice  Miller,  as 
well  for  its  high  authority  as  for  its  clear  statement  and 
satisfactory  reasoning : 

"How  far  the  courts  are  bound  to  interfere  for  the  pro^ 
tection  of  their  own  officers,  is  a  question  not  discussed  in 
the  case  of  Freeman  v.  Howe,  but  which  demands  a  passing 
notice  here.  In  its  consideration,  however,  we  are  reminded 
at  the  outset  that  property  may  be  seized  by  an  officer  of 
the  court  under  a  variety  of  writs,  orders,  or  processes  of 
the  court  For  our  present  purpose,  these  may  be  divided 
into  two  classes: 

"1.     Those  in  which  the  process  or  order  of  the  court 
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describes  the  property  to  be  seized^  and  whioh  contain  a 
direct  command  to  the  officer  to  take  possession  of  that  par- 
ticular property.  Of  this  class  are  the  writ  of  replevin  at 
common  law^  orders  of  sequestration  in  chancery^  and  nearly 
all  the  processes  of  the  admiralty  courts^  by  which  the  res 
is  brought  before  it  for  its  action. 

"2.  Those  in  which  the  officer  is  directed  to  levy  the 
process  upon  property  of  one  of  the  parties  to  the  litigation 
sufficient  to  satisfy  the  demand  against  him^  without  de- 
scribing any  specific  property  to  be  thus  taken.  Of  this 
dasB  are  the  writ  of  attachment  or  other  mesne  process  by 
which  property  is  seized  before  judgment  to  answer  to  such 
judgment  when  rendered^  and  the  final  process  of  execu- 
tion elegit^  or  other  writ  by  which  an  ordinary  judgment  is 
carried  into  effect. 

''It  is  obviouS;  on  a  moment's  consideration,  that  the 
claim  of  the  officer  executing  these  writs  to  the  protection 
of  the  courts  from  which  they  issue  stands  upon  very  dif- 
ferent grounds  in  the  two  classes  of  process  just  described. 

to  exercise^  no  duty  to  perform  but  to  seize  the  property 
described.  It  follows  from  this,  as  a  rule  of  law  of  uni- 
versal application,  that  if  the  court  issuing  the  process  had 
jurisdiction  in  the  case  before  it  to  issue  that  process,  and 
it  was  a  valid  process  when  placed  in  the  officer's  hands, 
and  that,  in  the  execution  of  such  process,  he  kept  himself 
strictly  within  the  mandatory  clause  of  the  process,  then 
such  writ  or  process  is  a  complete  protection  to  him,  not 
only  in  the  court  which  issued  it,  but  in  all  other  courts." 

Counsel  for  plaintiff  in  error  cites  State  v.  Jennings,  4 
Ohio  State,  418,  which  is  an  authority  directly  in  point  on 
his  side.  This  court  has  almost  always  followed  the  su- 
preme court  of  Ohio  (that  being  the  state  whose  laws  and 
system  of  jurisprudence  have  been  more  doeely  followed  by 
us  than  any  otJier)  when  cited  to  a  case  in  point.  But  not- 
withstanding our  high  respect  for  that  court,  and  particu- 
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larly  for  the  distinguished  judge  who  delivered  the  opinion 
in  the  case  referred  to^  we  cannot  follow  it  to  the  con- 
clusion therein  reached.  The  case  fails  to  draw  any  dis- 
tinction between  the  variety  of  writs,  orders,  or  processes 
of  the  courts  as  classified  and  clearly  defined  by  Mr.  Jus- 
tice Miller  as  above  quoted.  The  cases  dted  by  Chief  Jus- 
tice Thurman,  in  State  v.  Jennings,  as  well  as  those  dted 
by  counsel,  without  an  exception  come  within  Mr.  Justice 
Miller's  second  class,  and  are  as  we  think  inapplicable  to 
a  case  growing  out  of  the  service  of  a  writ  of  replevin,  such 
as  that  court  was  then  considering,  and  such  as  the  case  at 
bar. 

The  judgment  of  the  district  court  being  in  accord  with 
the  views  herein  expressed  is  affirmed. 

JXTDOMEKT  AFFIBMED. 


14    144 
38    716 


The  Boaio)  of  Countt  Commibsionebs  of  Sewabd 
County,  pt.atntiff  in  ebbor,  v.  John  Cattle,  Sr., 
AND  Charles  W.  Barclay,  partners,  etc.,  as  the 
State  Bane  of  Nebraska,  defendants  in  error. 

Taxes :  xrHiNCOBPOBATZD  £akkb.    The  bank  made  the  following 
report  to  the  asaeaior  for  asaessment  for  the  year  1881 : 

AMeuor  for  G.  Precinct,  Seward  coanty,  Nebraska. 
Nams  and  Looatxok  ov  bank  oe  ratic. 
Name,  State  Bank  of  Nebraska.    Location,  Seward,  Neb. 

TALVB. 

L  The  amount  of  property  on  hand  or  in  transit 9  8,856  12 

2.  The  amount  of  funds  in  the  hands /of  other  banks, 

bankers,  brokers,  or  others,  subject  to  draft •  15,962  46 

8.  The  amount  of  checks  or  other  cash  items,  the 

amount  thereof  not  being  included  in  either  of  the 

preceding  items 267  82 

4.  The  amount  of  bills  receivable,  discounted,  or 

purchased,  and  other  credits  due  or  to  become  due, 
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including  accounts  receivable,  and  interest  ac- 
crued but  not  due,  and  interest  due  and  unpaid...  4,486  82 
6.  The  amount  of  bonds  and  stocks  of  every  kind, 
State  and  county  warrants,  and  other  municipal 
securities,  and  shares  of  capital  stock  of  joint 
stock  of  other  companies  or  corporations,  held  as 
an  investment,  or  any  way  representing  assets....       000  00 

6.  All  other  property  appertaining  to  said  business 
other  than  real  estate  (which  real  estate  shall  be 
listed  and  assessed  as  other  real  estate  is  listed  and 
assessed  under  this  chapter) •       000  00 

7.  The  amount  of  deposits  made  with  them  by  other 

parties 29,022  22 

8.  The  amount  of  all  accounts  payable,  other  than 
current  deposit  funds 000  00 

9.  The  amount  of  bonds  and  other  securities  exempt 
by  law  from  taxation,  specifying  the  amount  and 
kind  of  each,  the  same  being  included  in  the  pre- 
ceding fifth  item 000  00 

The  board  of  equalization  thereupon  fixed  the  amount,  for  which 
said  unincorporated  bank  was  assessable  and  taxable  for  said 
year,  at  $24,686.90.  Held,  Correct,  and  the  action  of  said 
board  sustained. 

Erbob  to  the  district  court  for  Seward  county.  Tried 
below  before  Post,  J. 

D.  C.  McKiUipy  for  plaintiff  in  error,  cited :  Staie  v, 
Keim,  8  Neb.,  67.  Bank  v.  Gandy,  11  Neb.,  434,  EUia 
V.  Link,  3  Ohio  State,  72.  Jones  v.  Seward  Co,,  10  Neb., 
161. 

George  W.  Lowley,  for  defendant  in  error. 

Cobb,  J. 

Pursuant  to  the  requirement  of  law  and  the  notice  of 
the  precinct  assessor,  the  State  Bank  of  Nebraska,  an  un- 
incorporated private  bank,  located  at  Seward,  in  Seward 
county,  and  of  which  the  defendants  in  error  are  the  own- 
ers, made  out  and  furnished  to  the  assessor  a  sworn  state- 
ment, of  which  the  following  is  a  copy : 
12 


146      SUPREME  COURT  OF  NEBRASKA, 

Seward  County  T.  Cattle. 

Assessor  for  G.  Precinct,  Seward  county,  Nebraska. 
Name  and  Location  op  Bank  or  Firm. 
Name,  State  Bank  of  Nebraska.    Location,  Seward,  Neb. 

VALUE. 

1.  The  amount  of  property  on  hand  or  in  tran- 
sit  $  8,356  12 

2.  The  amount  of  funds  in  the  hands  of  other 
banks,  bankers,  brokers,  or  others,  subject 

to  draft 15,962  46 

3.  The  amount  of  checks  or  other  cash  items^ 
the  amount  thereof  not  being  included  in 

either  of  the  preceding  items 267  32 

4.  The  amount  of  bills  receivable,  discounted,  or 
purchased,' and  other  credits  due  or  to  be- 
come due,  including  accounts  receivable,  and 
interest  accrued  but  not  due,  and  interest 

due  and  unpaid 4,436  32 

5.  The  amount  of  bonds  and  stock  of  every 
kind,  State  and  county  warrants,  and  other 
municipal  securities,  and  shares  of  capital 
stock  of  joint  stock  of  other  companies  or 
corporations,  held  as  an  investment,  or  any 

way  representing  assets 000  00 

6.  All  other  property  appertaining  to  said  busi- 
ness other  than  real  estate  (which  real  estate 
shall  be  listed  and  assessed  as  other  real  es- 
tate IB  listed  and  assessed  under  this  chapter)       000  00 

7.  The  amount  of  deposits  made  with  them  by 
otherparties 29,022  22 

8.  The  amount  of  all  accounts  payable,  other 

than  current  deposit  funds 000  00 

9.  The  amount  of  bonds  and  other  securities 
exempt  by  law  from  taxation,  specifying  the 
amount  and  kind  of  each,  the  same  being  in- 
cluded in  the  preceding  fifth  item 000  00 
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Amount  of  first  item $  8,356  12 

Amount  of  second  item 15,962  46 

Amount  of  third 267  32 

Aggr^te  carried  to  last  column  as 

"moneys'' $24,585  90 

Amount  of  sixth  item  carried  to 

last  column 000  00 

Amount  of  fourth  item 4,436  32 

Deduct  amount  of  seventh  item 

129,022  22 
Deduct  amount  of  eighth  item 

000  00 
Remainder  carried  to  last  column  as 

"credits" 000  00 

Amount  of  fifth  item 000  00 

Deduct  amount  of  ninth  item 000  00 

Bemainder  carried  to  last  column 

as  "  bonds  or  stocks '' 000  00 

Total  assessed  valuation |  000  00 

I,  C.  W.  Barkley,  cashier,  do  solemnly  swear  or  affirm 
that  I  have  listed  above  or  within  all  the  personal  prop- 
erty, money,  and  credits,  subject  by  law  to  taxation  and 
required  by  law  to  be  listed  by  me  for  Bank  (not  incor- 
porated). Banker,  Broker,  or  Stock-jobber,  according  to 
the  best  of  my  knowledge. 

Subscribed  in  my  presence  and  sworn  to  before  me  this 

28th  day  of  May,  1881. 

"Wm.  ImTiAY, 

Assessor  for  O,  Seward  cou/niy,  Nebraska. 

The  same  was  received  by  the  assessor,  and  the  sum  of 
$29,022.22  was  put  down  to  and  assessed  as  the  valuation 
of  said  bank,  for  the  purpose  of  taxation  for  said  year 
1881.  Afterwards,  and  while  the  county  commissioners 
of  said  county  were  in  session  as  a  board  of  equalization^ 
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there  was  presented  to  said  board  a  petition,  as  follows,  to- 
wit:    "To  the  board  of  equalization  of  Seward  county, 
Nebraska :   Petition,  John  Cattle,  Sr.  and  Chas.  W.  Bark- 
ley  now  come  and  petition  the  board  of  equalization  to 
correct  the  assessment  of  the  State  Bank  of  Nebraska. 
Seward,  of  which  he  is  the  sole  owner  except  that  Chas. 
W.  Barkley  is  the  owner  of  the  undivided  one-sixth  part 
of  said  bank;  on  the  26th  day  of  May,  1881,  for  the  fol- 
lowing reasons,  to- wit :    That  the  first  three  items  of  said 
list  is  the  money  of  depositors,  as  well  as  the  fourth  item^ 
bills  receivable,  in  which  their  money  was  invested,  said 
bank  having  no  capital,  moneys,  or  other  property,  except 
what  was  invested  in  the  bank  building.     That  the  assess- 
ment list  of  said  bank  shows  the  first  three  items  of  said 
list  as  it  were  the  money  and  property  of  the  bank,  when 
in  truth  and  in  fact  it  was  the  money  and  property  of  de- 
positors— a  copy  of  said  assessment  list  is  made  a  part  of 
the  affidavit  of  John  Cattle,  Sr.,  which,  together  with  the 
affidavits  of  Chas.  W.  Barkley,  the  cashier,  and  Carl  A. 
Bemis,  the  bookkeeper  of  said  State  Bank  of  Nebraska,  is 
made  part  of  this  petition,  and  marked  A  B  &  C.     Peti- 
tioner avers  that  said  list  as  made  out — the  money  of  de- 
positors is  counted  twice,  and  the  said  list  was  made  in  the 
manner  it  was  through  a  mistaken  belief  as  to  the  require- 
ments of  the  blank  list  requiring  him  to  show  where  the 
depositors'  money  was,  and  how  invested,  wherefore  he  asks 
that  the  first  three  lines  of  said  list  be  stricken  out,  and 
the  first  three  lines  of  the  summary  be  stricken  out  and 
then  said  assessment  list  will  be  correct,"  etc. 

A  time  was  set  for  a  hearing  in  said  matter,  and  upon  a 
full  hearing  the  board  of  equalization  made  the  following 
order  as  a  final  decision  thereof.  After  reciting  the  pro- 
ceedings and  evidence,  "  And  on  a  review  of  the  proceed- 
ings as  appears  to  be  just,  it  is  ordered  that  the  petition  of 
the  State  Bank  of  Nebraska  be  and  the  same  is  hereby 
overruled,  and  it  is  further  ordered  that  the  said  assess- 
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ment  be,  and  the  same  is  hereby  corrected,  so  that  the 
amount  included  in  the  7th  and  8th  items  in  said  return 
be  deducted  from  the  amount  of  the  4th  item,  and  that 
the  amount  of  said  return  of  said  Bank  in  the  1st,  2d,  and 
3rd  items  be  returned  as  the  assessed  valuation  of  said 
State  Bank  of  Nebraska,  to-wit,  the  sum  of  $24,585.90.^' 

The  cause  was  then  taken  to  the  district  court  on  error 
by  the  said  John  Cattle,  Sr.,  and  Charles  W.  Barkley, 
where,  upon  the  final  hearing  thereof,  the  said  district  court 
entered  its  judgment  therein,  whereby  the  said  order,  de- 
cision, and  proceedings  of  the  board  of  equalization  herein 
were  reversed,  whereupon  the  said  cause  was  by  the  said 
board  of  county  commissioners  brought  to  this  court  on 
error. 

It  does  not  seem  to  me  that  section  30,  of  article  1,  of 
chapter  77,  Compiled  Statutes,  providing  for  the  listing  of 
the  property  of  bankers,  etc.,  is  open  to  the  charge  of  be- 
ing vague  or  of  doubtful  meaning.  The  defendants  in  error 
understood  it,  for  they  made  their  return  in  strict  accor- 
dance with  its  provisions.  Nor  is  it  at  all  inconsistent 
with  the  provisions  of  law  applicable  to  individuals  not 
bankers.  Nor  is  it  inconsistent  with  the  provisions  in  re- 
lation to  taxation  of  national  and  state  banks. 

When  the  owner  of  money  makes  a  general  deposit  of  it 
in  a  bank,  it  ceases  to  be  his  money,  and  instantly  becomes 
the  money  of  the  bank,  and  he  becomes  the  creditor  of  the 
bank  to  that  amount.  He  is  not  required  to  give  this  in 
to  the  assessor  as  money,  but  as  a  credit,  and  if  he  is^also 
indebted,  he  may  deduct  the  amount  of  such  debt  there- 
from. But  if  he  keeps  the  money  on  hand,  he  must  give 
it  in  to  the  assessor  as  money  and  cannot  deduct  anything 
therefrom  on  account  of  what  he  may  be  owing  to  others. 
In  framing  the  provisions  of  law  for  the  taxation  of  un- 
incorporated banks,  bankers,  brokers,  jand  stock  jobbers, 
it  was  for  manifest  reasons  deemed  necessary  to  treat  their 
funds,  placed  in  the  hands  of  their  correspondents  for  the 
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purpose  of  making  exchange,  as  still  their  money,  and  not 
as  a  deposit,  and  this  is  the  only  distinction  made  in  the 
law  between  such  banks  and  private  tax-payers.  They 
are  allowed  to  deduct  the  amount  of  their  bonafdedehis  for 
money  deposited,  as  well  as  the  amount  of  all  accounts  pay- 
able, other  than  current  deposit  funds,  from  the  amount  of 
bills  receivable,  etc.,  but  not  from  the  amount  of  money 
either  on  hand,  in  transit,  or  in  the  hands  of  correspond- 
ents. 

The  shares  of  stock  of  state  and  national  banks  repre- 
sent their  capital,  as  well  as  the  deposits,  bills  receivable, 
and  other  property  of  the  bank,  with  certain  exceptions, 
and  are  taxed  at  their  market  value. 

With  due  respect  to  the  evidence  in  the  case,  to  the  ef- 
fect that  the  defendants  in  error  reported  the  three  first 
items  of  their  return  by  mistake,  we  think  that  they  made 
exactly  the  report  which  the  law  required,  and  in  a  proper 
ease  would  compel  them  to  make,  and  which  is  plainly 
indicated  by  both  the  letter  and  the  spirit  of  the  statute. 

The  judgment  of  the  district  court  is  reversed  and  the 

proceedings  and  order  of  the  board  of  county  conmiission- 

ers  sitting  as  a  board  of  equalization,  are  reinstated  and 

affirmed. 

Judgment  aooobdingly. 


John  B.  Huff,  PT.ATNTiFg  in  ebbob,  v.  William  M. 
Babbott,  defendant  in  ebbob. 

Trial  before  Justice.  In  an  action  by  attachment  before  a  Jus- 
tice of  the  peace  the  trial  was  commenced  on  the  28th  of  Sept., 
1881,  at  one  o'clock  p.m.,  a  jury  being  waived.  Upon  the  con- 
clusion of  the  trial  the  justice  took  the  case  under  advisement 
until  the  following  morning  at  8:80  o'clock.  Heldj  That  the 
Judgment  was  rendered  *'  immediately  "  within  the  meaning  of 
the  statute. 
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Ereor  to  the  district  court  for  Otoe  county.  Tried  below 
before  Pototd,  J. 

Watson  &  Wodehou8e,  for  plaintiff  in  error. 

C.  W.  Seymovr,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  commenced  before  a  justice  of  the  peace 
by  attachment  The  trial  commenced  on  the  28th  day  of 
September,  1881,  at  one  o'clock  p.m.,  a  jury  being  waived. 
The  case  was  tried  before  the  justice.  It  does  not  appear  at 
what  time  the  trial  was  concluded,  but  it  is  stated  in  the 
transcript  that  '^  after  the  argument  and  before  the  case  was 
decided  the  defendant  asked  to  withdraw  his  said  counter- 
claim, permission  granted,  and  defendant  withdrew  his  coun- 
terclaim. The  court  took  the  case  under  advisement  to 
the  29th  day  of  September,  1881,  at  8:30  o'clock  sharp.'' 

At  the  time  to  which  the  adjournment  was  had  judgment 
was  rendered  in  favor  of  the  plaintiff  in  the  justice  court 
(plaintiff  in  error)  for  the  sum  of  $64.83  and  costs.  The 
case  was  taken  on  error  to  the  district  court  by  Babbott, 
where  the  judgment  was  reversed. 

The  only  objection  in  this  court  is  that  the  court  erred 
in  reversing  the  judgment  of  the  justice. 

Sec.  1002  of  the  code  provides  that:  "Upon  a  verdict, 
the  justice  must  immediately  render  judgment  accordingly. 
When  the  trial  is  by  justice,  judgment  must  be  entered 
immediately  after  the  close  of  the  trial,  if  the  defendant  has 
been  arrested,  or  his  property  attached ;  in  other  cases  it 
must  be  entered  either  at  the  close  of  the  trial,  or  if  the 
justice  then  desire  further  time  to  consider,  on  or  by  the 
fourth  day  thereafter,  both  days  inclusive." 

Webster  defines  "immediately"  as  follows:  "In  an  im- 
mediate manner,  without  intervention  of  anything;  proxi- 
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mately;  directly/'  "Without  interval  of  time;  without 
delay;  instantly/' 

The  statute,  if  construed  literally,  would  require  the  jus- 
tice to  render  a  judgment  instantly  on  the  conclusion  of  the 
trial.  It  will  not  be  contended  that  the  l^islature  intended 
such  a  narrow  construction  to  be  given  to  the  statute.  It  is 
to  be  construed  in  a  reasonable  manner — that  the  justice  is 
to  render  judgment  in  a  short  time  and  before  taking  up 
new  business. 

The  object  of  the  statute  doubtless  is  to  enable  a  party 
who  has  been  unlawfully  restrained  of  his  liberty  to  be  dis- 
charged at  the  earliest  practicable  moment,  in  case  no  cause 
of  action  is  proved  against  him.  So  if  his  property  is  taken 
from  him  on  an  order  of  attachment  and  the  proof  fails  to 
show  a  cause  of  action  the  property  shall  be  discharged. 
But  the  justice  may  require  time  to  consider  the  evidence 
before  rendering  a  judgment,  and  it  may  be  necessary  for 
him  to  do  so  before  he  ia  prepared  to  decide.  If  a  decision 
is  rendered  before  the  justice  has  time  to  consider  the  evi- 
dence there  is  great  danger  of  his  conunitting  an  error 
which  more  mature  reflection  would  have  enabled  him  to 
avoid.  We  therefore  are  not  disposed  to  place  so  narrow  a 
construction  on  the  word  "  immediately ''  as  to  hold  that  a 
delay  of  a  few  hours  in  rendering  judgment  is  not  in  com- 
pliance with  the  statute.  Had  the  evidence  been  intro- 
duced on  the  28th  and  the  case  continued  until  the  next 
morning  for  the  purpose  of  hearing  the  argument  of  the 
parties  or  their  attorneys  in  the  case,  no  one  would  contend 
that  a  decision  must  be  made  before  the  conclusion  of  the 
argument,  yet  the  argument  is  merely  for  the  purpose  of 
aiding  the  court  in  reaching  a  correct  conclusion. 

It  is  well  to  require  justices  to  perform  their  duties  in 
the  mode  and  within  the  time  required  by  the  statute;  but 
their  proceedings  must  be  construed  in  a  reasonable  man- 
ner, and  in  such  a  way  as  will  enable  them  to  administer 
justice.     It  is  pretty  clear  that  a  correct  decision  was  made 
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by  the  jastioe  in  this  case,  and  this  court  will  not  reverse 
it  for  an  allied  error  which  at  most  is  but  technical.  The 
judgment  of  the  district  court  is  reversed  and  that  of  the 
justice  reinstated. 

Judgment  acjoordingly. 


14    158 
19    710 


Peter  Nbuson,  appellee,  v.  Andrew  Bbvinb  and 

Atjcob  Bevins,  appellants. 

1.  Husband  and  wife.    The  agreement  by  a  husband  that  his 

wife  will  execute  a  mortgage  upon  real  estate  held  in  her  name 
and  to  which  she  claims  title,  will  not  be  enforced  against  her 
where  there  is  no  proof  that  she  authorized  the  contract. 

2.  ;  MOBTG^OB  BY  wiTB.  Where  satisfaction  of  a  mortgage 
due  in  three  years,  executed  by  a  wife  upon  her  real  estate,  was 
entered  of  record  by  the  mortgagee  upon  the  promise  of  the 
husband  that  his  wife  would  execute  a  mortgage  due  in  one 
year,  upon  the  failure  to  execute  the  mortgage,  JEMd^  That  the 
satisfaction  would  be  set  aside. 

Appeal  from  the  district  court  of  Douglas  county. 
Tried  below  before  Savage,  J, 

K  Wdkdeyy  for  appellants. 

1.  Alleged  agreement  to  give  the  mortgage  was  not  in 
writing,  nor  was  any  memorandum  of  it  signed  or  made 
by  either  Andrew  or  Alice  Bevins.  It  was  therefore  void 
by  the  statute  of  frauds,  without  reference  to  where  the 
title  was.  Nor  was  there  any  fact  or  circumstance  to  take 
the  agreement  out  of  the  statute.  Payment  of  the  money 
alone  is  not  sufficient  to  authorize  a  court  to  decree  spe- 
cific performance  of  an  agreement  to  convey  or  mortgage 
land.  The  statute  and  the  authorities  leave  this  in  no 
doubt  whatever.    Sec.  3,  ch.  25,  p.  372,  Rev.  St     Sec. 
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25,  Id.,  p.  395,  Rev.  St.  Pp.  286-288,  Oomp.  St  Frey 
on  Speo.  Perf.,  p.  154,  et  seq.  Id.,  sec.  430,  et  aeq, 
Browne  on  St.  Frauds,  sec.  461,  et  aeq.y  and  very  numer- 
ous cases  cited  in  both  works. 

2.  The  land  was  homestead  of  appellants  and  could  not 
be  mortgaged  except  by  wife's  consent  and  joining  in  the 
mortgage.     Comp.  Stat,  sec.  4,  p.  296. 

3.  Suit  cannot  be  maintained  as  one  to  reform  a  written 
agreement,  or  written  instrument.  1  Story  Eq.  Jur.,  sec 
152,  157. 

4.  Cancellation  cannot  be  set  aside  and  canceled  mort- 
gage restored.  LeggenweU  v.  Fryer ^  21  Wis.,  392.  Brde 
V.  Vredand,  2  McCarter,  103. 

John  D.  Howe,  for  appellee. 

Husband  is  shown  by  the  evidence  to  have  had  abun- 
dant power  to  bind  the  property  for  the  improvements,  and 
to  get  credit  on  basis  thereof,  and  expenditures  being  for 
wife's  benefit  are  chargeable  on  the  realty.  Schouler  Do- 
mestic Relations,  237.  Rogers  v.  Ward,  8  Allen,  387. 
McMurtry  v.  Broum,  6  Neb.,  377.  Fowler  v.  Seaman,  40 
N.  Y.,  572. 

Maxwell,  J. 

This  is  an  action  for  the  specific  execution  of  an  agree- 
ment to  execute  a  mortgage  upon  certain  real  estate,  and 
for  a  decree  foreclosing  the  same,  and  for  general  relief. 

It  is  alleged  in  the  petition  in  substance  that  on  or  about 
the  22d  of  September,  1879,  Andrew  Bevins  purchased  the 
premises  in  controversy,  taking  the  title  thereto  in  the  name 
of  Alice  Bevins,  his  wife;  that  about  the  same  time  the 
defendants  applied  to  the  plaintiff  for  a  loan  of  six  hun- 
dred dollars  for  the  purpose  of  erecting  a  house  on  the  lot 
in  question;  that  it  was  agreed  that  the  defendants  should 
have  the  sum  required,  out  of  a  note  which  Bevins,  as  an 
attorney,  held  for  collection,  the  defendants  to  secure  the 
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same  by  executing  a  mortgage  on  said  premises,  due  in  one 
year  from  November  10,  1879;  that  about  the  10th  of 
November^  1879,  Bevins  gave  the  plaintiff  his  note  for  the 
sum  of  $600,  and  agreed  that  the  mortgage  should  be  exe- 
cuted in  a  short  time;  that  about  the  24th  of  that  month, 
the  defendants  did  execute  a  mortgage  for  the  sum  of  $350, 
reciting  therein  the  payment  of  $250,  and  providing  that  it 
should  not  be  foreclosed  until  two  years  from  the  maturity 
of  the  note,  which  mortgage  was  placed  on  record  without 
being  presented  to  the  plaintiff;  that  on  or  about  the  10th 
of  January,  1880,  the  plaintiff  discovered  the  character  of 
the  mortgage  and  refused  to  accept  the  same,  and  thereupon 
Bevins  agreed  to  execute  a  new  mortgage,  due  on  the  10th 
day  of  November,  1880,  and  relying  upon  this  agreement 
of  Bevins,  the  plaintiff  canceled  the  mortgage  given  by  the 
defendant;  and  that  the  defendants  thereafter  refused  to 
give  a  new  mortgage. 

The  answer  allies  in  substance  that  Alice  Bevins  pur- 
chased and  paid  for  said  premises;  that  plaintiff  loaned 
Andrew  Bevins  the  sum  named,  and  agreed  to  take  his 
(Bevins')  note  therefor,  due  in  one  year,  and  credit  him 
with  fees  due  for  l^al  services;  that  afterwards  the  parties 
settled,  and  it  was  agreed  that  $250  was  a  reasonable  sum 
for  the  aforesaid  services;  that  about  November  10th,  1879, 
the  plaintiff  requested  Bevins  to  give  him  a  mortgage,  due 
in  one  year,  which  he  refused,  but  promised  to  give  him  one 
due  in  three  years  if  his  wife  would  consent;  that  such  mort- 
gage was  executed  November  24th,  1879,  and  recorded  in 
the  plaintiff's  absence;  that  in  January,  1880,  the  plaintiff 
reftised  to  accept  said  mortgage  and  canceled  the  same,  taking 
Bevins'  note  for  $350,  due  in  one  year. 

The  answer  denies  specifically  that  Alice  Bevins  ever 
agreed  or  authorized  any  person  to  agree  to  execute  a  mort- 
gage upon  said  premises  except  as  above  stated,  and  alleges 
that  she  never  knew  of  any  proposal  for  a  mortgage  due  in 
one  year,  until  January,  1880. 
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A  large  amount  of  testimouy  was  taken^  which  is  set  forth 
in  the  record^  and  to  which  it  is  unnecessary  to  refer  at 
length.  The  court  below  rendered  a  decree  that  the  plain- 
tiff was  entitled  to  have  a  mortgage  from  the  defendants 
upon  the  premises  in  question  for  the  sum  of  $350,  said 
mortgage  to  be  due  in  one  year  fix>m  November  10th,  1879, 
and  to  draw  interest  at  the  rate  of  10  per  cent;  that  said 
mortgage  was  a  lien  upon  said  real  estate,  and  that  the 
plaintiff  was  entitled  to  a  decree  of  foreclosure  and  sale. 
The  defendants  appeal  to  this  court. 

It  is  not  seriously  contended  that  more  than  $350  was 
due  from  Bevins  to  the  plaintiff  on  the  10th  day  of  Nov., 
1879;  60  that  the  only  question  necessary  to  be  determined 
is,  does  the  proof  warrant  a  decree  against  the  wife  for  the 
execution  of  a  mortgage  due  in  one  year  from  November 
10th,  1879. 

It  is  a  well  settled  rule  of  equity  that  a  parol  contract  for 
the  sale  and  conveyance  of  real  estate  will,  if  the  partj' 
seeking  relief  has  performed,  or  so  far  performed  the  con- 
tract as  to  entitle  him  to  the  relief,  be  specifically  enforced. 
And  if  there  has  been  a  full  performance  on  one  side,  the 
other  cannot  insist  upon  the  statute  as  an  objection  to  the 
enforcement  of  the  contract  These  principles  undoubtedly 
apply  to  mortgages. 

If  it  was  clearly  established  that  Bevins  was  the  owner 
of  the  lot  upon  which  the  house  was  erected,  and  that  the 
wife  merely  held  the  legal  title  to  tlie  same,  and  that  the 
husband  had  borrowed  the  money  from  the  plaintiff  under 
an  agreement  to  execute  a  mortgage  upon  said  premises  to 
secure  the  sum  borrowed,  the  court  would  have  no  hesita- 
tion, after  a  full  performance  on  the  part  of  the  plaintiff,  to 
compel  the  execution  of  a  mortgage  in  pursuance  of  the  con- 
tract. But  there  is  a  defect  in  the  proof  on  these  points. 
There  is  no  pretense  that  the  title  to  the  real  estate  in 
question  was  placed  in  the  wife's  name  for  the  purpose  of 
defrauding  creditors,  nor  that  any  of  the  money  borrowed 
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was  used  in  paying  for  the  lot^  nor  does  it  appear  that  the 
plaintifp  was  not  aware  that  the  title  to  the  real  estate  was 
in  the  wife.  Indeed  the  circomstanoes  sarrounding  the 
transaction  lead  us  to  believe  that  the  plaintiff  trusted  largely 
to  the  solvency  of  Bevins,  who  at  that  time  held  for  col- 
lection notes  belonging  to  the  plaintiff  for  a  considerable 
amount,  and  was  transacting  considerable  business  for  him, 
and  so  &r  as  appears  their  relations  were  of  the  most  ami- 
cable character.  There  is  no  pretense  or  claim  that  the  wife 
ever  agreed  with  the  plaintiff  or  authorized  any  one  to  agree 
to  execute  a  mortgage  due  on  the  10th  of  November,  1880. 
How  then  can  such  an  agreement  be  enforced  against  her? 

The  case  is  similar  in  that  regard  to  that  of  Morgan  v. 
Bergen,  3  Neb.,  209. 

The  decree  for  a  mortgage  due  November  10,  1880,  and 
foreclosing  the  same,  is  therefore  reversed.  It  is  very  clear, 
however,  that  the  satisfaction  of  the  mortgage  executed  by 
the  wife  was  made  under  a  promise  from  Bevins  that  his 
wife  would  execute  a  mortgage  due  in  November,  1880. 

As  these  &cts  clearly  appear  in  the  pleadings  and  proof, 
the  satisfaction  will  be  set  aside  under  the  prayer  for  general 
relief,  and  that  mortgage  be  reinstated  in  full  force. 

In  the  case  of  LeggenweU  v.  Fryer,  21  Wis.,  392,  upon 
&ct8  somewhat  similar  to  the  case  at  bar,  such  relief  was 
denied;  but  justice,  the  aim  and  object  of  all  law,  requires 
such  cancellation.  A  decree  will  be  entered  in  this  court  in 
conformity  to  this  opinion. 

Djbcbee  accordingly. 
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Tootle  &  Maule,  platntepeb  in  ebbob,  y.  Morrib 

ElOXTTTEB,  DEFENDAirr  IN  EBBOB. 

Goaranty.  A  guaranty  in  these  words,  "Please  let  Mr.  John 
Newman  have  credit  for  goods  to  the  amount  of  one  hundred 
dollars,  and  for  the  payment  of  which  I  hold  myself  responsi- 
hle,"  Held,  To  he  a  continuing  guaranty,  and  the  limitation 
therein  is  as  to  the  amount  for  which  the  guarantor  will  hold 
himself  liahle,  and  not  as  to  the  credit  to  he  given. 

Ebbob  to  the  district  oourt  for  Douglas  ooanfy.  Tried 
below  before  Savage,  J. 

W.  J.  QmneB,  for  plaintiff  in  error,  cited:  Siokle  v. 
Marshy  44  How.  Pr.,  91.  Binge  v.  Judson^  24  N.  Y., 
64.  Boehnev.  Murphy,  46  Mo.,  57.  De  Coljar  on  Guar- 
antees, 214,  also  240  to  248. 

Simeon  Bloom,  for  defendant  in  error,  cited:  Reed  v. 
Fish,  59  Maine,  358.  Lawton  v.  Mauer,  10  Rich.  Tjaw 
(So.  Car.),  328.  Wilde  v.  Hayorafi,  2  Duvall  (Ky.),  309. 
Burner  v.  Chew,  5  Phila.  (Pa.),  70.  Boston  &  Sandwich 
Glass  Co.  V.  Moore,  119  Mass.,  435.  Kay  t?.  Groves,  6 
Bing.,  276.  Kay  t?.  Groves,  3  Moore  &  Payne,  634. 
Oremer  v.  Eigginson,  1  Mason,  323.  White  v.  Beed, 
15  Ct,  457.  Congdon  v.  Read,  7  Rhode  Is.,  570.  AU 
drioks  v.  Higgins,  16  Serg.  &  Rawle,  212.  HaJl  v.  Rand, 
8  Ct,  560.    Sallee  v.  Mengy,  1  Bailey  Law  (So.  Car.),  620. 

Maxwell,  J. 

This  is  an  action  upon  the  following  guaranty: 

"Omaha,  Nebbaska,  March  11th,  1878. 

'^Deab  Snt:  Please  let  Mr.  John  Newman  have  credit 
for  goods  to  the  amount  of  one  hundred  dollars,  and  for 
the  payment  of  which  I  hold  myself  responsible. 

"  (Signed)  M.  Elqutteb." 
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It  is  allied  in  the  petition  that  the  instrnment  was  de- 
livered to  the  plaintiff  and  was  intended  as  a  continuing 
guaranty.  The  defendant  in  his  answer^  denies  that  the 
guaranty  was  intended  to  be  continuing.  On  the  trial  of 
the  cause,  the  court  directed  a  verdict  for  the  defendant, 
and  judgment  was  rendered  thereon  dismissing  the  action. 

The  testimony  tends  to  show  that  Newman  was  insolvent, 
and  that  the  defendant  was  anxious  to  aid  him  to  start  in 
business;  that  the  plaintiff  sold  to  Newman  from  time  to 
time,  goods  to  quite  a  large  amount,  and  received  payments 
of  $25,  (50,  or  $75,  when  convenient  for  Newman  to  pay, 
and  that  these  transactions  continued  up  to  the  time  of 
his  death,  which  occurred  in  1880;  and  that  he  was  owing 
them  an  amount  greatly  in  excess  of  $100.  There  is  also 
testimony  tending  to  show  that  the  defendants  had  stated 
to  tilie  plainti£&  during  the  period  at  which  the  goods  were 
being  furnished,  that  he  considered  himself  responsible  on 
the  guaranty. 

The  rule  is  well  settled  that  where  a  contract  has  been 
reduced  to  writing,  without  any  uncertainty  as  to  the  ob- 
ject and  extent  of  the  obligation,  the  presumption  is  that 
the  entire  contract  was  reduced  to  writing,  and  oral  testi- 
mony as  to  declarations  at  the  time  it  was  made  are  not 
permitted,  except  in  a  direct  proceeding  for  that  purpose  to 
change  the  written  instrument.  In  other  words,  parol  con- 
temporaneous evidence  is  not  admissible  to  change  the 
terms  of  a  valid  written  contract.  1  Greenleaf  Ev.,  § 
276.  But  this  restriction  applies  only  to  the  language  of 
the  contract  It  may  be  read  by  the  light  of  surrounding 
circumstances — by  the  construction  given  to  it  by  the  par- 
ties themselves,  in  order  more  perfectly  to  understand  the 
intention  of  the  parties.  In  such  cases  the  court  is  not  to 
inquire  what  the  parties  may  have  secretiy  intended,  but 
what  is  the  meaning  of  the  words  they  have  used.  1 
Greenleaf  Ev.,  §  277. 

As  is  said  by  a  late  writer,  tiie  general  rule  that  unam- 
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biguous  language  in  a  contract  must  control^  does  not  ex- 
clude extrinsic  evidence  of  the  subject  matter  and  other 
surrounding  circumstances  to  enable  the  court  to  consider 
what  the  parties  saw  and  knew  in  order  to  ascertain  their 
meaning.    Abbott's  Trial  Ev.,  608. 

In  Hargrave  v.  Smee^  6  Bing.,  244,  Chief  Justice  Tin- 
dal  said:  ^'The  question  is^  what  is  the  &ir  import  to  be 
collected  from  the  language  used  in  this  guaranty?  .  The 
words  employed  are  the  words  of  the  defendant,  and  there  is 
no  reason  for  putting  on  a  guaranty  a  construction  different 
from  that  which  the  court  puts  upon  any  other  instrument. 
With  r^ard  to  other  instruments  the  rule  is,  that  if  the 
party  executing  them  leave  anything  ambiguous  in  his  ex- 
pressions,  such  ambiguity  must  be  taken  most  strongly 
against  himself/' 

In  Mason  v.  Pritchardy  12  East,  227,  it  is  said:  "The 
words  were  to  be  taken  as  strongly  against  the  party  giv- 
ing the  guaranty  as  the  sense  of  them  would  admit.'' 

In  Latorence  v.  McCahrumt,  2  How.,  426-449,  it  is  said : 
"Some  remarks  have  been  made  on  the  argument  here, 
upon  the  point,  in  what  manner  letters  of  guaranty  are  to 
be  construed ;  whether  they  are  to  receive  a  strict  or  liberal 
interpretation.  We  have  no  difficulty  whatever  in  saying 
that  instruments  of  this  sort  ought  to  receive  a  liberal  in- 
terpretation. By  a  liberal  interpretation,  we  do  not  mean 
that  the  words  should  be  forced  out  of  their  natural  mean- 
ing; but  simply  that  the  words  should  receive  a  fair  and 
reasonable  interpretation,  so  as  to  attain  the  objects  for 
which  the  instrument  is  designed  and  the  purposes  to  which 
it  is  applied.  We  should  never  forget  that  letters  of  guar- 
anty are  commercial  instruments,  generally  drawn  up  by 
merchants,  in  brief  language,  sometimes  inartificial,  and 
often  loose  in  their  structure  and  form ;  and  to  construe 
the  words  of  such  instruments  with  a  nice  and  technical 
care,  would  not  only  defeat  the  intention  of  the  parties, 
but  render  them  too  unsafe  a  basis  to  rely  on  for  extensive 
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credits/'  These  cases  and  others  to  the  same  effect  are 
cited  with  approval  in  the  case  of  Ringe  v.  Judaon,  24  N. 
Y.,  64. 

In  that  case  the  guaranty  was  as  follows: 

'^Mr.  Einoe:  Sib:  I  will  be  aoconntable  to  you  that 
Mr.  Butler  will  pay  you  for  a  credit  on  glass^  paints,  etc., 
which  he  may  require  in  his  business^  to  the  extent  of  fifty 
dollars.  "  D.  C.  Judson. 

"Dated,  Nov.  29th,  1858.'' 

This  was  held  to  be  a  continuing  guaranty,  and  that  the 
limitation  was  as  to  the  extent  of  the  guarantor's  liability, 
and  not  of  the  credit  to  be  given.  That  case  is  directly  in 
point,  and  appears  to  be  a  correct  construction  of  the  in- 
strument. In  our  opinion,  the  guaranty  in  this  case  was 
a  continuing  one,  and  the  limitation  therein  was  as  to  the 
extent  of  the  defendant's  liability,  and  not  as  to  the  credit 
to  be  given  to  Newman.  It  follows  that  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Bevebsed  and  remanded. 


Moses    Kaufman  and  G.  W.  Eiber,  plaintites  in 
error,  v.  Lewis  Wessel  et  al.,  defendants  in 

ERROR. 

1.  Replevin:  action  ov  UNDSBTAXiNa.    The  penalty  in  an  un- 

dertaking in  replevin  fixes  the  limit  to  which  a  recovery  can  be 
had  for  the  value  of  the  property  taken  in  an  action  on  the 
undertaking. 

2.    :  .    Where  executions  in  favor  of  live  different 

creditors  were  at  the  same  time  placed  in  the  hands  of  a  sheriff, 
and  levied  upon  the  same  goods  which  were  claimed  by  a  third 
party,  and  taken  by  replevin  upon  his  giving  an  undertaking, 
Judgment  in  replevin  being  rendered  in  favor  of  the  sheriff,  he 
assigned  the  undertaking  to  the  execution  creditors,  who  brought 
a  Joint  action  thereon.  Heldf  That  the  action  could  be  main- 
tained. 

18 
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Error  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

S.  H,  OcUhoun  and  Waison  &  Wodehouse^  for  plaintifis 
in  error,  cited :  Hicklin  v,  Nebraaka  City  National  Bank^ 
8  Neb.,  463. 

Oovell  &  Hansom,  for  defendants  in  error,  cited :  0^- 
man  v.  Bobinson,  14  Eeporter,  270.  1  Parson  ContractB, 
13,  14. 

Maxwell,  J. 

This  is  an  action  upon  an  undertaking  in  replevin.  The 
defendants  in  error  each  recovered  a  judgment  in  the 
county  court  of  Otoe  county,  against  one  Jacob  Blum, 
and  an  execution  was  issued  on  each  judgment  and  placed 
in  the  hands  of  the  sheriff  at  1:30  p.m.,  on  the  12th  day  of 
Sept.,  1879,  and  certain  goods  were  levied  upon  under  said 
execution  as  the  property  of  said  Blum,  all  tlie  levies  be- 
ing upon  the  same  goods.  This  property  was  claimed  by 
George  W.  Boulware,  who  instituted  an  action  of  replevin 
and  recovered  possession  of  the  same,  and  gave  to  the  sher- 
iff an  undertaking  in  the  sum  of  $636,  signed  by  Boulware 
as  principal,  and  George  W.  Eiser  and  Moses  Elaufman  as 
sureties.  On  the  trial  of  the  action  of  replevin  judgment 
was  rendered  in  favor  of  the  defendant  and  for  a  return  of 
the  properiy,  or  in  case  a  return  thereof  could  not  be  had, 
for  the  value  thereof. 

The  property  was  not  returned  nor  was  the  judgment 
paid,  and  an  execution  issued  on  the  judgment  was  return- 
ed unsatisfied.  The  sheriff  then  assigned  the  undertaking 
to  the  judgment  creditors,  who  brought  a  joint  action, 
thereon  and  on  the  trial  recovered  a  judgment  for  the  sum 
of  $569.27. 

The  first  objection  to  the  judgment  is  that  it  is  for  a  sum 
in  excess  of  the  penalty  in  the  undertaking. 
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The  penally  in  an  undertaking  fixes  a  limit  beyond 
which  the  parties  are  not  liable  in  an  action  upon  the  in- 
strument^ and  a  judgment  in  excess  of  the  penalty  cannot 
be  sustained.  But  where  it  is  clear  that  there  are  no  other 
errors  in  the  record^  the  court  will  permit  the  judgment 
creditors  to  remit  the  excess.  And  the  defendants  have 
leave  to  enter  such  remittitur  in  this  case. 

Second.  It  is  objected  that  the  defendants  in  error  could 
not  join  in  the  action^  and  we  are  referred  to  the  case  of 
SRckUm  V.  Neb.  (My  National  Bank,  8  Neb.^  463,  in  sup- 
port of  that  position. 

An  examination  of  that  case  will  show  that  the  con- 
struction contended  for  cannot  be  sustained,  as  in  that  case 
the  undertaking  had  not  been  assigned  to  the  party  bring- 
ing the  action,  nor  did  it  appear  that  he  was  the  judgment 
creditor.  In  the  case  at  bar  there  is  no  doubt  that  the 
sheriff  being  the  obligee  named  in  the  undertaking  could 
maintain  an  action  thereon  for  the  benefit  of  the  creditors. 
The  court  found  the  value  of  the  interest  to  be  the  sum  of 
$569.27,  the  defendants  in  error  therefore  have  an  interest 
in  the  undertaking  to  the  full  extent  of  the  penalty  of  the 
same. 

In  the  case  of  Ruiledge  v.  Oorbiny  10  Ohio  State,  478, 
where  an  action  was  brought  upon  an  attachment  under^ 
taking  by  the  payee  and  subsequent  attaching  creditors, 
some  of  whom  had  attached  only  a  part  of  the  property 
while  constructively  in  the  hands  of  the  sheriff,  it  was  held 
that  all  parties  having  an  interest  as  attaching  creditors  in 
the  proceeds  of  the  goods  attached  might  be  joined  as 
plaintifis  in  an  action  on  the  undertaking,  although  not 
named  as  payees  therein.  The  reason  assigned  is,  that  all 
the  attaching  creditors  had  an  interest  in  the  attached  prop- 
erty, and  they  were  permitted  to  join  for  the  purpose  of 
protecting  this  interest.  See  also  TaJle  v.  0.  <t.  M.  R.  It. 
Co.,  10  Ind.,  174.  OoodnighJt  v.  Goar,  30Ind.,  418.  Bliss 
on  Code  PI.,  §  75. 
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We  have  no  doabt  that  the  creditors  coald  join  in  the 
action,  the  judgment  being  a  common  fund  out  of  which 
the  executions  are  to  be  paid  pro  rcUcL  It  is  claimed  that 
Boulware  was  garnished  in  a  certain  action,  and  that  judg- 
ment was  rendered  against  him  in  that  case.  Without  re- 
viewing  the  garnishment  proceedings  at  length,  we  think 
the  court  below  was  justified  in  disr^arding  them. 

Upon  condition  that  the  remittitur  heretofore  mentioned 
is  entered,  the  judgment  of  the  court  below  is  affirmed. 

Judgment  aooobdinglt. 


Guy  C.  Barton,  plaintifp  in  errob,  v.  Emil  E. 
Erickson  et  al.,  defendant  in  error. 

1.  Jurors :    competency.     A  person  who  belongs  to  a  religious 

denomination,  as  the  Lutheran,  is  not  thereby  precluded  from 
sitting  as  a  juror  in  a  case  where  a  church  organization  of  the 
same  denomination,  of  which  he  is  not  a  member,  is  a  party. 

2.  Sjectment:    title.     In  ejectment,  where  both  parties  claim 

under  the  same  third  person,  it  iBsufAcient  prima /{leie  to  prove 
the  derivation  of  title  from  him,  without  proving  his  title. 

Error  to  the  district  court  for  Lincoln  county.  Tried 
below  before  Gajsun,  J. 

Hinman  &  NeviUe^  for  plaintiff  in  error,  cited :  Tyler  on 
igectment,  75.  2  Washburn,  194-6.  2  Story's  Equity, 
478.  CUage  v.  Hydin,  6  Heisk,  73.  Morton  v.  Oreen,  2 
Neb.,  45. 

Oeorge  E.  PrUchdty  for  defendant  in  error,  cited :  Stghr 
town  V.  Williams,  38  Ga.,  597.   Dae  v.  Johnstm,  3  111.,  522. 


JANUARY  TERM,  ,1883.  165 

Barton  y.  Erickson. 

Qmger  v.  Converse,  9  la.,  654.    Brooks  v.  Chaplin,  2  Vt., 
381. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  bj  the  defendants 
in  error  as  trustees  against  the  plaintiff  to  recover  the  pos- 
session of  lots  7  and  8  in  block  115  in  the  town  of  North 
Platte.  On  the  trial  of  the  cause  in  the  court  below  a 
verdict  was  returned  in  favor  of  the  defendants,  upon  which 
judgment  was  rendered.  The  plaintiff  brings  the  cause 
into  this  court  hj  petition  in  error. 

While  the  jury  were  being  impaneled,  Alfred  Samuel- 
son,  August  Johnson,  and  Theodore  Lowe,  called  as  jurors, 
while  being  examined  on  the  voir  dire,  stated  in  substance 
that  they  were  members  of  the  Lutheran  church,  and  were 
thereupon  challenged  by  the  attorneys  for  the  plaintiff  in 
error  as  not  being  unbiased  persons.  The  court  overruled 
the  challenge,  and  this  is  assigned  for  error. 

None  of  the  persons  thus  challenged  appear  to  have  be- 
longed to  the  organization  at  North  Platte.  But  one  of 
them  was  asked  that  question,  and  he  answered  that  he 
lived  at  a  considerable  distance  from  the  town,  and  had 
nothing  to  do  with  the  organization  there — in  other  words, 
the  jurors  challenged  were  members  of  the  denomination 
known  as  Lutheran,  but  were  not  members  of  this  particu- 
lar organization.  An  elector  of  a  county  or  city  is  com- 
petent to  sit  as  a  juror  in  any  case  brought  against  the 
county  or  city,  his  interest  being  considered  too  remote  to 
affect  his  judgment.  This  being  so,  why  should  a  juror, 
otherwise  acceptable,  be  rejected  simply  because  he  is  a 
member  of  the  same  denomination  as  one  of  the  parties  to 
the  suit?  No  fair-minded  person  would  permit  such  a 
consideration  to  affect  his  judgment  in  the  slightest  degree. 
The  challenges  were  properly  overruled. 

The  defendants  in  error  claim  title  under  the  following 
deed: 
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"This  indenture  made  this  seventh  day  of  December, 
A.D.  1868,  between  the  Union  Pacific  Eailroad  Company, 
by  its  agent  and  trustee,  of  the  first  part,  and  H.  W.  Kuhns, 
pastor  Lutheran  Church  of  Omaha,  of  the  county  of  Doug- 
las and  state  of  Nebraska,  of  the  second  part. 

"Witnesseth:  That  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid  by  the  said  H.  W.  Kuhns,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  party  of  the  first 
part  has  quit-claimed,  remised,  and  released,  and  does  hereby 
quit-claim,  remise,  and  release  unto  the  said  party  of  the 
second  part  all  their  right,  title,  and  interest  in  and  to  the 
following  described  premises,  situated  in  the  county  of  Lin- 
coln and  state  of  Nebraska,  and  described  as  follows,  to-wit: 
Lots  No.  seven  and  eight  (7,  8,)  in  block  No.  one  hundred 
and  fifteen  (116)  town  of  North  Platte.  Donated  in  trud 
for  use  of  the  LuJQieran  Churchy  with  all  and  singular  the 
hereditaments  and  appurtenances  thereunto  belonging,  to 
have  and  to  hold  the  above  described  premises  to  the  said 
party  of  the  second  part  and  to  their  heirs  and  assigns  for- 
ever. 

^'  In  witness  whereof  the  said  party  of  the  first  part  has, 
through  its  agent  and  trustee,  as  aforesaid,  executed  and 
delivered  this  instrument  the  day  and  year  above  written. 

"Grenville  M.  Dodqe, 

^' Agent  and  Trustee. 

*'In  presence  of 
**  J.  E.  House. 


:} 


"  State  of  Nebraska 
"  County  of  Douglas 

"On  this  seventh  day  of  December,  A.D.  1868,  before 
me,  notary  public  within  and  for  said  county,  personally 
appeared  the  above  named  Grenville  M.  Dodge,  agent  and 
trustee  of  the  Union  Pacific  Bailroad  Company,  to  me 
known  to  be  the  identical  person  who  executed  the  forego- 
ing instrument,  and  acknowledged  the  same  to  be  his  vol- 
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untary  act  and  deed  and  the  voluntary  act  and  deed  of  the 
Union  Pacific  Bailroad  Company. 

"Oscar  F.  Davis, 
''Notary  Publio.'' 

They  also  introduced  proof  tending  to  show  the  organi- 
zation of  the  society  at  North  Platte,  of  which  the  defend- 
ants were  trustees,  and  a  deed  from  Kuhns  to  them  as  such 
trustees  for  the  lots  in  question.  There  was  other  testi- 
mony in  the  case,  to  which  it  is  unnecessary  to  refer. 

The  plaintifi^  in  error  claims  to  derive  title  to  the  lots  in 
question  from  the  Union  Pacific  Railroad  as  follows:  In 
the  year  1868,  one  Charles  E.  BuchanaA  was  station  agent 
at  North  Platte,  and  appears  to  have  acted  as  land  agent 
also.  This  man  testifies  that  the  lots  in  question  were 
given  to  the  school  district  upon  condition  that  it  would 
build  thereon,  which  it  did.  That  is,  that  the  witness  set 
apart  those  lots  for  school  purposes.  He  also  states  that  a 
deed  for  the  same  was  made.  In  this  he  is  evidently  mis- 
taken, as  no  such  deed  was  offered  in  evidence.  The 
powers  of  this  agent  are  stated  by  J.  E.  House,  his  imme- 
diate superior,  as  follows: 

Q.  Any  contracts  that  these  station  agents  made  had  to 
be  afterwards  ratified  by  you  or  Greneral  Dodge? 

A.    Yes. 

Q.  Describe  the  manner  in  which  a  station  agent  would 
make  a  contract  with  a  man,  sell  him  a  lot  in  North  Platte 
or  any  other  towns  on  the  road? 

A.  They  were  furnished  a  price  list,  a  map  of  the  town 
showing  the  lots,  and  were  furnished  application  slips  upon 
which  the  numbers  of  the  lots  and  prices  were  all  in  blank; 
they  were  also  furnished  contracts.  The  contracts  were 
made  in  duplicate,  and  sent  to  the  office  with  the  first  in- 
stallment, whatever  it  was,  for  the  contracts  to  be  ratified 
and  returned  for  signatures. 

Q.  Was  the  contract  sent  in  before  the  application 
slips? 
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A.    They  all  came  together. 

Q.     Then  if  the  proposed  contract  was  satisfactory  ? 

A.  It  was  signed  by  the  parties  at  Omaha,  and  retarned 
back  again  to  the  purchaser;  both  of  the  contracts  were 
signed  by  the  purchaser,  then  the  duplicate  copy  was 
sent  to  the  purchaser  and  the  original  was  kept  in  the 
office. 

Q.  Then  these  station  agents  had  no  authority  to  make 
any  verbal  agreements  with  reference  to  the  sale  of  lands 
at  all? 

A.    No. 

A  log  school  building  was  erected  oo  the  lots  in  ques- 
tion in  1868,  and  school  seems  to  have  been  taught  therein 
until  1874,  when,  the  district  having  erected  a  new  school- 
house  upon  other  lots,  the  school  property  on  lots  seven  and 
eight  was  sold  at  public  auction  to  J.  H.  McConnell  for 
M.  C.  Keith,  for  the  sum  of  $611.  Keith,  several  years 
afterwards,  conveyed  to  the  plaintiff  in  error. 

There  is  a  conflict  in  the  testimony  as  to  what  was  offered 
for  sale  at  the  time  the  school  property  on  lots  seven  and 
eight  was  sold,  but  the  clear  weight  of  the  testimony  shows 
that  nothing  was  offered  but  the  buildings,  and  that  the 
lots  without  the  buildings  were  worth  about  $1,000.  Af- 
ter the  completion  of  the  sale  two  of  the  school  trustees 
made  a  deed  to  McConnell — Street,  the  other  member,  re- 
fusing to  join  them. 

The  deed  is  as  follows: 

"Know  all  men  by  these  presents:  That  Guy  C.  Bar- 
ton, Joseph  Mackle,  and  C.  H.  Street,  school  board  of 
District  No.  1  of  the  county  of  Lincoln  and  state  of  Ne- 
braska, for  the  consideration  of  $611,  hereby  quit-claim  to 
Joseph  H.  McConnell,  of  the  county  of  Lincoln  and  state 
of  Nebraska,  to- wit:  All  of  our  right  to  lots  seven  and 
eight  in  block  one  hundred  and  fifteen  (115),  in  the  town 
of  Nortli  Platte,  as  platted  and  recorded  in  the  clerk's  office 
of  said  county,  with  the  erections  thereon,  passession  of  the 
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enclosure  of  the  same  to  be  given  on  or  before  the  1st  day 
of  May,  1874. 

^^In  witness  whereof  we  have  set  onr  hands  this  9th  day 
of  February,  1874. 

"Joseph  Macexe, 
^^  Director  School  Dist.  No.  one  {t). 

"  Guy  C.  Barton, 
^^Moderaior  School  Did.  No.  one.*^ 
"In  presence  of 
"James  Belton. 

"State  of  Nebraska,  \ 
"Lincoln  County.    J 

"Before  me,  the  undersigned,  a  clerk  of  the  district 
court  in  and  for  said  county,  personally  appeared  Joseph 
Mackle  and  Guy  C.  Barton,  who  are  personally  known  to 
me  to  be  the  identical  persons  whose  names  are  affixed  to 
the  foregoing  deed  as  grantors,  and  acknowledged  the  same 
to  be  their  voluntary  act  and  deed. 

"Given  under  my  hand  and  official  seal  this  9th  day  of 

February,  1874. 

"Jamb3  Belton, 

''  Clerk:' 

The  proof  fails  to  show  that  the  school  district  claimed 
the  title  to  the  lots  in  controversy,  or  that  it  held  ad- 
versely, and  as  the  plaintiff  in  error  has  not  been  in  pos- 
session under  the  deed  from  the  school  district  for  ten 
years,  the  validity  of  his  title  must  depend  upon  the  al- 
lied conveyance  from  Buchanan.  This,  in  our  opinion, 
wholly  fails. 

It  is  very  strenuously  insisted  that  the  defendants  in 
error  must  &il  in  the  action  because  they  did  not  introduce 
the  patent  from  the  government  of  the  United  States  to  the 
Union  Pacific  Bailroad  for  the  lots  in  question.  The  rule 
seems  to  be  well  settled  that  a  party  is  estopped  from  de- 
nying a  title  under  which  he  claims  to  derive  his  right  to 
the  premises.     Where  both  parties  claim  title  from  the 
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same  grantor,  it  is  sufficient  prima  faoie  to  prove  deriva- 
tion of  title  from  him  without  proving  his  title.  2  Green- 
leaf  Ev.,  sec  307.  Harfa  Lessee  v.  Johnson,  6  Ohio,  89. 
Ckmger  v.  Converse,  9  Iowa,  654.  It  was  unneoessaiy 
therefore  to  introduce  the  patent  from  the  United  States 
for  the  lots  in  question. 

It  is  evident  that  justice  has  been  done  and  that  there  is 
no  error  in  the  record.    The  judgment  must  be  affirmed. 

Judgment  affibmed. 
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J»^Mol  PLATNTIPP   IN   EBBOB,  V.   JoSHUA   P.   BbOWN,  DB- 

14    170| 
46   88l|  PENDANT  IN  EBBOB. 

Sailroads:  damages  from  otsbtlowof  watxk.  An  instruc- 
tion charging  the  jury  "  that  notwithstanding  the  fact  that 
the  railroad  company  when  it  constructed  its  bridge  did  so  in  a 
prudent  manner,  according  to  the  best  information  it  could 
obtain  at  the  time  of  its  construction^  yet,  if  it  subsequently 
appeared  that  its  construction  was  such  that  damages  would 
result  from  the  gorging  of  ice  against  the  bridge,  and  that  dam- 
ages would  result  to  the  plaintiff  and  other  property  holders  in 
the  vicinity  of  the  bridge,  by  reason  of  the  overflow  of  ice  and 
water  in  consequence  of  said  gorge,  and  the  defendant  had  the 
time  and  the  opportunity  and  means,  by  a  reasonable  effort  on 
its  part  in  that  behalf,  to  avoid  or  prevent  such  damage,  it  was 
its  duty  so  to  do;  and  it  was  required  to  use  all  reasonable  effort 
to  avert  such  damages,  and  if  it  failed  so  to  do  it  is  liable  to 
plaintiff  for  the  damages  sustained  by  him  as  resulted  directly 
from  such  failure,"  Held^  Erroneous,  and  a  new  trial  awarded. 

Ebbob  to  the  district  court  for  Saunders  county.    Tried 
below  before  Post,  J. 

A.  J.  Poppleton  and  J".  M.  Thurston,  for  plaintiff  in  error, 
cited :  1  Thompson  on  Negligence,  2,  55,  86.     Bdinger  «• 
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RaUroady  23  New  York,  42.  Ward  v.  Telegraph  Cb.,  71 
Id.,  81.  Railroad  v.  Holbom,  53  Texas,  46.  Railroad 
V.  Gilldandy  6  P.  F.  Smith,  445.  McFadden  v.  R.  R. 
Cb.,  44  N.  Y.,  478.  WUhera  f).  North  Kent  R.  R.  Co., 
3  Hun.,  969.  Ih/rreU  v.  R.  R.  Cb.,  llj  Mass.,  546.  Mo- 
bile -B.  R.  Co.  V.  Ashcroft,  48  Ala.,  15.  Campbell  v.  Tatar 
Co.,  35  Cal.,  679.  Hoffrnan  v.  Water  Co.,  10  Cal.,  413. 
Wolf  V.  Water  Co.,  10  Cal.,  541.  Everett  v.  Flume  and 
Tunnel  Co.,  23  Cal.,  225.  Shrewsbury  v*  Smith,  12  Cush., 
177. 

W.  J.  Qyrmell  and  George  W.  Doane,  for  defendant  in 
error,  cited:  Hay  v.  The  Cohoea  Co.,  2  Conn.,  159.  Tre- 
main  v.  The  Cohoea  Co.,  Id.,  163.  An^U  on  Water- 
Courses,  336.  Mayor  of  New  York  v.  Bailey,  2  Denio, 
483.  Brown  v.  The  Cayuga  and  Suaq.  R.  R.,  2  Kernan, 
486.  Hamdm  v.  The  N.  H.  and  North  R.  R.  Co.,  27 
Conn.,  157.  Johnson  v.  Atlantic  and  St.  L.  R.  R.  Co., 
35  N.  H.,  569.  Lawrence  v.  The  Oreat  Northern  R.  R. 
Co.,  71  E.  C.  L.,  643.  Boughtan  v.  Carter,  18  Johns.,  405. 
March  v.  The  Porta,  and  C.  R.  R.  Co.,  19  N.  H.,  372. 
Smiih  V.  Milwaukee,  1 8  Wis.,  63.  Haynea  v.  Burlington, 
38  Vt.,  350.  Lawrence  v.  Fairhaven,  5  Gray,  110.  Perry 
V.  Worceater,  6  Gray,  544.  Hookaet  v.  Amoakeag  Mfg.  Co., 
44  N.  H.,  105.  Parker  v.  Lowell,  11  Gray,  353.  HaakeU 
17.  New  Bedford,  108  Mass.,  208.  Emery  v.  Lowell,  104 
Mass.,  13.  Brayton  v.  Fall  River,  113  Mass.,  218.  Rowe 
V.  Addiaon,  34  N.  H.,  306. 

Cobb,  J. 

This  action  was  commenced  in  the  district  court  by  the 
defendant  in  error,  Joshua  P.  Brown,  against  the  Omaha 
and  Republican  Valley  Hailroad  Company  for  damages 
allied  to  have  been  sustained  by  ham  in  the  destruction 
of  his  mill  and  mill  site  by  an  overflow  of  water  and  ice 
caused  by  the  faulty  plan  and  construction  of  the  railway 
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bridge  of  said  company  across  the  Platte  river.  The  plain- 
tiff below  had  a  verdict  and  judgment  in  the  district  court, 
and  the  railway  company  bring  the  cause  to  this  court  on 
error. 

There  are  six  grounds  of  error  assigned,  but  in  present- 
ing the  views  and  conclusions  to  which  the  court  has  ar- 
rived, and  which  control  its  disposition  of  the  case,  it  will 
probably  be  necessary  to  consider  only  those  involved  in 
one  of  the  instructions  given  in  charge  by  the  court  to  the 
jury. 

Upon  the  trial  there  was  a  large  amount  of  testimony 
tending  to  prove  that  the  plaintiff's  property,  described  in 
his  petition,  was  damaged,  if  not  wholly  destroyed,  by  rea- 
son of  floating  ice  lodging  against  the  piles  of  the  bridge 
of  defendant,  and  damming  up  the  natural  course  of  the 
M^ter,  and  thus  causing  it  to  overflow  the  bank  of  the 
river,  and  run  and  carry  ice  down  to  and  upon  plaintifi^'s 
property.  That  the  agent  of  defendant  was  notified  of 
the  formation  of  the  gorge,  and  requested  to  move  the 
bridge  or  a  part  of  it,  and  thus  open  the  channel  for  the 
flow  of  the  ice  and  water  by  the  natural  course  of  the 
stream.  That  plaintiff  also  applied  to  the  superintendent 
of  the  road  to  remove  some  of  the  piles  of  the  bridge,  and 
that  it  could  have  been  done  with  gunpowder. 

There  was  also  testimony  on  the  part  of  the  defendant 
below  tending  to  prove  that,  in  the  spring  of  1881,  the 
time  of  the  ice  gorge  and  damage,  the  thickness  of  the  ice 
of  the  Platte  river,  the  height  of  the  water  at  the  time  of 
the  breaking  up  of  the  ice  in  the  river,  and  as  to  the  man- 
ner of  its  breaking  up — it  having  first  broken  up  at  the 
junction  of  the  North  and  South  Platte  rivers,  several  hun- 
dred miles  above  the  bridge  under  consideration — ^were 
quite  unprecedented  in  the  history  of  the  country  since  its 
earliest  settlement. 

The  second  instruction  given  by  the  court  to  the  jury  at 
the  request  of  the  plaintiff  below  is  as  follows: 
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"As  to  the  second  ground  of  recovery  referred  to,  the 
jury  are  instructed  that  notwithstanding  the  &ct  that  the 
railroad  company,  when  it  constructed  its  bridge,  did  so  in 
a  prudent  manner,  according  to  the  best  information  it  could 
obtain  at  the  time  of  its  construction,  yet,  if  it  subsequently 
appeared  that  its  construction  was  such  that  damages  would 
result  from  the  gorging  of  ice  against  the  bridge,  and  that 
damages  would  result  to  the  plaintiff  and  other  property 
holders  in  the  vicinity  of  the  bridge  by  reason  of  the  over- 
flow of  ice  and  water  in  consequence  of  said  gorge,  and  the 
defendant  had  the  time  and  the  opportunity  and  means,  b^ 
a  reasonable  effort  on  its  part  in  that  behalf,  to  avoid  or 
prevent  such  damage,  it  was  its  duty  so  to  do,  and  it  was 
required  to  use  all  such  reasonable  effort  to  avert  such  dam- 
ages, and  if  it  failed  so  to  do,  it  is  liable  to  plaintiff  for 
the  damages  sustained  by  him  as  resulted  directly  from 
such  failure/' 

This  instruction,  in  connection  with  the  pleadings  and 
evidence  in  the  case,  was  erroneous.  The  manner  of  avoid- 
ing or  preventing  such  damages,  for  failing  in  which  the 
court  tells  the  jury  the  company  is  liable,  according  to  the 
petition  and  testimony,  was  to  have  taken  out  the  bridge 
by  means  of  gunpowder  or  otherwise. 

It  was  the  duty  of  the  railway  company,  in  planning  and 
constructing  its  bridge,  to  bring  to  their  execution  the  en- 
gineering knowledge  and  skill  ordinarily  practiced  in  such 
works,  and  to  see  to  the  practical  application  of  such  knowl- 
edge and  skill  to  the  work  in  hand,  among  other  things, 
so  as  to  allow  of  the  passage  of  water  and  ice,  such  as  is 
known  to  pass  in  the  stream  annually,  or  which  may 
reasonably  be  expected  to  occur  occasionally,  without  re- 
gard to  such  great  or  sudden  6vei*flows  as  are  oflen  desig- 
nated as  acts  of  God.  But  having  once  built  its  bridge 
and  opened  its  line  of  railroad,  the  company  had  assumed 
duties  to  the  public  which  were  paramount  to  any  duty 
which  it  owed  to  the  plaintiff.    Its  bridge  was  either  skill- 
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fully  or  Diligently  constructed ;  if  n^ligently,  then,  within 
the  qualifications  above  stated,  the  company  was  liable  for 
the  damages  occasioned  thereby ;  but  its  first  and  highest 
duty  was  to  keep  open  its  line  for  the  transportation  of 
|)ersons,  property,  and  the  public  mails,  and  if  the  bridge 
was  planned  and  built,  in  the  language  of  the  said  instruc- 
tion, '^  in  a  prudent  manner,  according  to  the  best  infor- 
mation it  '^  (the  company)  ^^  could  obtain  at  the  time  of  its 
construction,'^  it  was  not  liable  for  any  damages  which  the 
said  bridge  in  connection  with  one  of  '^  those  unexpected 
visitations,  whose  comings  are  not  foreshadowed  by  the 
usual  course  of  nature,"  may  cause  to  the  property  of  in- 
dividuals, and  to  prevent  such  threatened  damage  it  was 
not  its  duty  to  blow  up  with  gunpowder,  or  otherwise  de- 
stroy its  bridge,  and  thus  sever  its  line  of  railway. 

As  the  above  considerations  render  a  new  trial  inevitable, 
the  other  errors  assigned  will  not  be  considered. 

The  judgment  of  the  district  court  is  reversed,  and  the 

cause  remanded  for  further  proceedings  in  accordance  with 

law. 

Beyebsed  A:sTy  bemaistded. 


i4    174 

ii  ^  Spbinger  Galley,  pladttifp  in  ebrob,  v.  Alvin 

g  gj  Galley,  defendant  in  ebbob. 

1.  Evidence.    Where  there  is  a  conflict  of  evidence,  if  it  be  saffi- 

cient  to  support  the  finding,  the  judgment  will  not  be  disturbed. 

2.  Statute  of  Frauds.    The  statute  of  frauds  relative  to  the  sale 

of  land  will  not  enable  one  who  has  accepted  a  conveyance  of 
real  estate  to  escape  paying  for  it  simply  because  the  contract 
of  purchase  was  not  in  writing. 

8.  Deed:  pboov  of  sxscutiok.  The  certificate  of  acknowledg- 
ment of  a  notary  public,  with  his  official  seal  attached,  is  sufficient 
proof  of  the  due  execution  in  another  state  of  a  deed  of  real  estate 
lying  in  this  state. 
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EitROR  to  the  district  court  for  Nuckolk  county.  Heard 
below  before  Weaver,  J. 

James  B.  Winters  and  W.  A.  Bergstresaer^  for  plaintiff 
in  error. 

D.  W.  Barker,  for  defendant  in  error. 

Lake,  Ch.  J. 

A  simple  but  complete  statement  of  the  case  in  the  court 
below  is  the  following:  Alvin  Galley,  who  was  plaintiff, 
alleged  in  his  petition  that  he  and  Springer  Galley  entered 
into  a  verbal  contract,  by  which,  in  consideration  of  the 
conveyance  by  Alvin  of  forty  acres  of  land  to  Byron  D. 
Brown,  and  the  giving  of  his  promissory  note  for  one  hun- 
dred dollars,  payable  in  one  year  to  Springer,  the  latter 
would  give  to  the  former  a  span  of  mares  and  harness,  the 
note  being  the  difference  in  value  between  the  land,  and 
mares  and  harness.  That,  in  pursuance  of  said  contract, 
Alvin  executed  a  deed  of  the  land  to  Brown,  which  Springer 
accepted,  on  or  about  the  12th  of  September,  1877,  and 
also  tendered  to  him  his  promissory  note,  as  agreed,  and 
demanded  the  team  and  harness,  which  were  refused.  The 
value  of  the  land  conveyed  to  Brown  was  two  hundred 
dollars. 

Springer  Galley^s  answer  is,  firsty  a  general  denial ;  seo- 
ond,  that  the  difference  between  the  price  of  the  land  and 
the  team  and  harness  was  one  hundred  dollars ;  third,  that 
the  agreement  was  that  he  should  convey  the  team  and  har- 
ness to  Alvin  upon  the  payment  of  one  hundred  and  thirty- 
iive  dollars,  which  had  not  been  made;  fourth,  that  Spring- 
er purchased  the  land,  so  conveyed  to  Brown,  from  one 
Morrill;  fifth,  that  on  the  16th  of  December,  1878,  the 
parties  made  a  fuU  settlement,  and  mutual  discharge  of  all 
demands  between  them ;  and,  siosth,  the  statute  of  frauds. 
The  reply  to  this  answer  was  a  general  denial. 
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The  evidenoe  given  upon  the  trials  which  was  to  the 
court,  without  a  jury,  is  quite  voluminous,  and  although  in 
some  particulars  very  conflicting,  fully  supports  the  finding 
of  the  judge.  As  a  review  of  the  evidence  in  this  opinion 
would  be  of  no  special  service,  we  shall  refer  to  it  only  so 
far  as  may  be  necessary  in  deciding  questions  other  than 
that  of  its  sufficiency  to  support  the  finding  of  the  district 
judge. 

In  the  first  place  it  may  be  well  to  state  what  the  transac- 
tion resulting  in  the  conveyance  of  this  land  to  Brown  really 
was.  In  brief,  it  seems  that  Brown  desired  to  purchase  a 
tract  of  land  for  a  farm.  Springer  Galley  had  eighty  acres 
that  suited  him,  if  he  could  also  obtain  forty  acres  adjoining, 
the  tide  to  which  was  in  Alvin  Galley.  An  arrangement 
was  finally  concluded  between  Brown  and  Springer  Galley 
for  the  sale  and  purchase  of  the  land,  including,  by  Alvin's 
consent,  his  forty  acres,  and  the  payment  of  the  entire  con- 
sideration, composed  in  part  of  the  team  and  harness,  to 
Springer.  Thus  far  there  is  no  serious  difficulty  with  the 
case,  the  chief  matters  in  dispute  being  the  interest  of  Al- 
vin in  the  land  which  he  conveyed,  and  the  terms  on  which 
he  was  to  have  the  team. 

Brown,  who  seems  to  have  been  a  fair  witness,  and,  as  a 
party  to  the  arrangement,  in  a  situation  to  know  of  what 
he  swore,  in  his  testimony  said:  "I  bought  forty  acres 
of  land  of  Alvin  Gralley,  and  eighty  acres  of  Springer  Gal- 
ley. I  gave  Springer  $800  for  his  eighty,  and  this  gentle- 
man, Alvin  Galley,  $200  for  his  forty.  This  gentleman 
wished  to  sell  his  forty  for  the  team,  but  I  valued  the  team 
and  harness  at  $300.  They  took  the  team  at  three  hun- 
dred dollars,  and  he  gave  a  warranty  deed  for  his  forty 
for  two  hundred,  and  the  other  hundred  dollars  was  to  ap- 
ply as  part  payment  on  the  other  eighty  I  bought  of  his 
brother. "  He  says  Springer  Galley  took  the  team ;  and 
there  is  other  testimony  which  sustains  the  claim  of  Alvin 
that  he  was  to  have  the  team  turned  over  to  him  upon  the 
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delivery  of  his  note  to  his  brother  for  one  hundred  dollars, 
payable  in  one  year,  although  the  evidence  respecting  this 
point  is  very  conflicting. 

Several  errors  are  assigned  upon  the  rulings  of  the  court 
in  the  admission  of  evidence.  The  first  of  these  is,  the 
overruling  of  the  objection  made  by  the  following  question 
put  to  Alvin  Galley,  viz.:  ^' State  what  interest  you  had 
in  the  lands  described  in  this  deed. "  This  was  objected  to 
on  the  ground  "  that  the  contract  relating  to  the  sale  of  real 
estate  was  not  reduced  to  writing.^'  With  the  understand- 
ing that  the  contract  here  alluded  to  was  the  one  between 
the  two  Gralleys  mentioned  in  the  petition,  this  objection 
was  properly  overruled.  This  exception,  as  well  as  sev- 
eral others  taken  during  the  trial,  was  based  upon  the  third 
section  of  the  statute  of  frauds,  which  counsel  for  the  plain- 
tiff in  error  contends  is  applicable.  But  we  think  other- 
wise. It  is  true  that  the  contract  was  oral,  and  in  part 
related  to  a  conveyance  of  land.  The  action,  however,  was 
not  brought  to  enforce  either  the  conveyance,  or  an  accept- 
ance of  the  conveyance,  agreed  upon.  According  to  the  peti- 
tion, the  deed  had  been  made  by  Alvin,  and  accepted  by 
Springer  for  delivery  to  Brown,  by  whom  the  consideration 
was  handed  over  to  Springer.  This  action  was  merely  to 
recover  from  Springer  Galley  damages  for  refusing  to  pay 
for  that  which  he  had  received.  He  had  agreed  to  make 
payment  by  a  delivery  of  the  team  and  harness,  but  re- 
fusing to  do  so,  he  became  liable  to  an  action  for  damages. 
The  statute  of  frauds  will  not  enable  one  who  has  accepted 
a  conveyance  of  land  to  escape  paying  for  it  simply  be- 
cause the  contract  of  purchase  rested  in  parol. 

Error  is  assigned  also  upon  the  admission  of  two  deeds 
in  evidence.  As  to  one  of  these  deeds,  that  from  Alvin 
Galley  and  wife  to  Byron  D.  Brown,  the  record  shows  no 
objection  to  its  introduction.  As  to  the  other,  that  of  E. 
N.  Morrill  and  wife  to  Alvin  Galley,  the  objection  was 
expressly  waived  by  a  written  stipulation  signed  by  coun- 
14 
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sel  for  both  parties.  These  deeds  were  a  part  of  the  testi- 
mony taken,  and  reduced  to  writing,  at  a  former  trial.  On 
the  trial  in  question,  it  was  stipulated,  '^  that  all  the  evi- 
dence taken  in  this  case  at  the  previous  trial  in  this  court 
be  attached  hereto,  and  be  made  a  part  of  this  transcript, 
and  be  received  without  objection/'  But  even  waiving 
this  stipulation,  no  error  appears.  It  was  objected  that 
the  deed  was  "not  sufficiently  proven."  This  objection 
was  untenable.  The  deed  was  executed  and  acknowl- 
edged in  Kansas,  before  a  notary  public,  using  an  official 
seal.  The  certificate  of  the  notary,  with  his  seal  attached, 
was  sufficient  evidence  of  the  due  execution  of  the  instru- 
ment. Green  v.  Gross,  12  Neb.,  117.  Comp.  Statutes,  Ch. 
73,  §  13. 

After  a  careful  examination  of  the  evidence  and  rulings 
of  the  court  complained  of,  we  are  satisfied  no  sufficient 
cause  is  shown  for  a  new  trial. 

JXTDGMEKT  AFFIKBCED. 


Samuel   Lormeb,  plaintifp  in  ebbob,  v.  Edwabd 

Bain,  defendant  in  ebbob. 

Negotiable  Instruments.  In  this  case,  Held^  That  the  holder 
of  a  collateral  security  for  the  payment  of  a  promissory  note, 
without  special  contract  to  that  effect,  need  not  convert  and 
apply  the  said  collateral  before  bringing  suit  on  the  note. 

Ebbob  to  the  district  court  for  Clay  county.  Tried  be- 
low before  Weaveb,  J. 

John  D.  Hayes,  for  plaintiff  in  error,  cited:  Cole  v* 
Saokeiy  1  Hill,  516.  Lohy  v.  Barber,  6  Johns.,  66.  Da/y- 
tcm  V.  TruU,  22  Wend.,  345.  Aloock  v.  Hopkins,  6  Cush.^ 
484.    Mills  V.  Lumsdas,  16  111.,  161.    Harris  v.  JohnsUm^ 
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3  Cranch^  311.  Jom^  v.  Savage,  6  Wend.,  658.  Bay^ 
mond  V,  Merchant,  3  Conn.^  150.  Smith  v,  Lockwood,  10 
Johns.,  367.  2d  Dan'l  Neg.  Inst.,  274.  Edwards  on 
Bills,  204.  Jennison  v.  Parker,  7  Mich.,  355.  Phoenix 
Ins,  Co.  V.  AUen,  11  Id,,  501.  Booth  v.  Smith,  3  Wend., 
67.  2  Parsons  Notes  and  Bills,  154-181.  Edwards  on 
Bills,  198, 201-445.  Bedfield  &  Bigelow's  Leading  C^ses, 
637-642.     2  Dan'l  Neg.  Inst,  275. 

Bagley  &  Bemis,  for  defendant  in  error,  cited :  2  Dan'l 
N^.  Inst,  276.  Larzier  v.  Netnn,  3  West  Va.,  622. 
Story  on  Notes,  550.  Cornwall  v.  Oould,  4  Pick.,  448. 
Ripley  v.  Green,  2  Verm.,  129.  Bishop  v.  Bowe,  3  M.  & 
S.,  362.     2  Parsons  Notes  and  Bills,  183. 

Cobb,  J. 

The  action  was  commenced  in  the  oonnty  conrt  of  Clay 
county  by  the  defendant  in  error,  against  the  plaintiff  in 
error,  on  a  promissory  note,  set  out  and  described  in  the 
bill  of  particulars  in  said  court.  The  plaintiff  in  error 
answered  said  bill  of  particulars,  denying  that  he  was  in- 
debted to  plaintiff  in  the  court  below,  and  for  a  further 
answer  alleged  that,  at  the  commencement  of  said  action 
the  said  plaintiff  was  indebted  to  the  defendant  on  two 
promissory  notes,  amounting  to  the  sum  of  ninety  dollars, 
which  were  given  to  secure  the  payment  of  the  note  sued 
on  by  plaintiff,  which  said  notes  the  plaintiff  has  never 
accounted  for  to  the  defendant,  and  prayed  that  so  much 
of  said  sum  of  ninety  dollars  and  interest  thereon  might 
be  set  off  against  any  claim  the  plaintiff  might  have  against 
the  defendant  as  equals  the  same,  and  that  he  might  have 
a  judgment  against  said  plaintiff  for  the  balance. 

There  was  a  trial  and  judgment  for  defendant  in  the 
county  court.  The  cause  was  taken  to  the  district  court  on 
error,  when  the  judgment  of  the  county  court  was  reversed^ 
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and  the  cause  retained  for  trial,  whereupon  the  defendant 
brings  the  cause  to  this  court  on  error. 

The  question  presented  for  the  consideration  of  this 
court  is,  do  the  facts  stated  in  the  answer  constitute  a 
defense  to  the  cause  of  action  as  set  out  in  the  bill  of  par- 
ticulars? The  said  answer  is  not,  strictly  speaking,  a  de- 
fense, but  rather  a  counter-claim,  and  do  the  facts  there 
stated  constitute  a  cause  of  action  ?  These  facts  are  that, 
at  the  time  defendant  executed  the  promissory  note  sued  on, 
he  also  delivered  to  the  plaintiff  two  other  promissory  notes 
as  collateral  security  therefor.  It  is  not  stated  whether 
these  notes  or  either  of  them  have  become  due,  were  en- 
dorsed by  any  one  entitled  to  notice  of  the  dishonor  of  said 
notes,  have  been  paid  in  whole  or  in  part,  or  indeed  any 
fact  which  imposed  any  duty  upon  the  plaintiff  in  respect 
to  the  said  notes,  or  if  so,  that  such  duty  had  not  been 
fully  performed. 

The  naked  statement  of  these  fiiote  seems  to  be  all  that 
need  be  said  in  answer  to  the  above  question.  Doubtless 
there  might  be  a  contract  between  parties  by  which  it  would 
be  the  duty  of  the  holder  of  a  collateral  security  to  con- 
vert and  apply  it  before  bringing  suit  for  the  debts,  but  no 
9uch  contract  is  implied  from  the  facts  stated  in  the  an- 
swer. 

The  judgment  of  the  district  court  is  a£Srmed. 

Jxn)GM£NT  AFFIBMED. 
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George  W.  Minki^er,  plaintiff  in  error,  v.  The        , 

^  r^  14      181 

State  of  Nebraska,  ex  rel,  Percy  Smtthers,  be-        1 87  ibo 

FENDANT  IN  ERROR. 

Officers:  county  subystob:  mal-administbatiok.  Repeated 
nets  of  removal  of  governmeDt  section  corner-stones  by  a  county 
surveyor,  under  a  claim  of  right  so  to  do  for  the  purpose  of 
rectifying  the  original  government  survey,  amount  to  willful 
mal-administration  in  office  within  the  meaning  of  sec.  1, 
article  II.,  chap  18,  Compiled  Statutes. 

Error  to  the  district  court  for  Grage  county.  Tried  be- 
low before  Weaver,  J. 

Brovm  &  Ryan  Brothers  and  Bush  &  Richards^  for 
plaintiff  in  error,  cited :  StaJte  v.  FrestoUj  34  Wis.,  675. 
United  States  v.  Railroad  Cars,  1  Abb.,  196.  Kendall  v. 
Stokes,  3  Howard  (U.  S.),  87.  Ramsey  v.  Riley,  13  Ohio, 
167.    I^ewart  v.  Saidhard,  17  Ohio,  402. 

Peimberton  &  Forbes  and  A,  H,  Babcock,  for  defendant 
in  error,  cited:  Heaton  v.  Hodges,  30  Am.  Dec,  737. 
Diehl  V.  Zanger,  39  Mich.,  604.  2  Whart.  Grim.  Law,  sec. 
1245.     WallMe  v.  New  York,  18  How.  Pr.,  169. 

Cobb,  J. 

A  complaint  was  made  to  the  board  of  county  commis- 
sioners against  the  plaintiff  in  error  for  willful  mal-admin- 
istration in  his  office  of  county  surveyor.  He  was  tried 
and  found  guilty  of  this  charge,  and  removed  from  office. 
The  cause  was  removed  to  the  district  court  on  error,  when 
the  finding  and  judgment  of  the  board  of  county  commis- 
sioners were  affirmed,  and  is  now  before  this  court  on  error 
to  the  district  court.  The  only  substantial  error  assigned 
is,  that  the  action  of  the  board  of  county  commissioners  is 
not  sustained  by  the  evidence  in  the  case. 
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Section  1  of  article  2  of  chapter  18,  Compiled  Statutes, 
provides  that :  "  All  county  officers,  including  justices  of 
the  peace,  may  be  charged,  tried,  and  removed  from  office 
for  official  misdemeanors,  in  the  manner  and  for  the  causes 
following :  First.  For  habitual  or  willfiil  n^lect  of  duty. 
Second.  For  gross  partiality.  Third.  For  oppression. 
Fourth.  For  extortion.  Fifth.  For  corruption.  Sixth. 
For  willful  mal-administration  in  office.  Seventh.  For  con- 
viction of  a  felony.     Eighth.  For  habitual  drunkenness.'^ 

The  charge  in  this  case  was  made  under  the  sixth  clause 
of  the  above  section,  and  the  mal-admimstration  in  office 
charged  was  that  of  having,  '^in  his  capacity  of  county 
surveyor,  and  while  acting  as  such,''  taken  up,  ^^  removed^ 
and  carried  away  all  the  government  land  marks  and  the 
stones  set  up  to  mark  the  section,  half-section,  and  quarter- 
section  corners,"  of  certain  sections  of  land  therein  de- 
scribed, in  his  county. 

There  is  no  material  conflict  in  the  testimony.  Nearly 
or  quite  all  of  the  witnesses,  including  the  plaintiff  in  error 
himself,  who  was  sworn  as  a  witness  on  his  own  behalf, 
testified  in  substance  that  he  had  removed  the  government 
section  and  quarter-section  comer-stones,  knowing  them  to 
be  such,  of  the  sections  described  in  the  complaint ;  and 
that  he  did  it  under  pretense  of  rectifying  the  government 
survey.  It  is  admitted  by  counsel  that  this  was  done  with- 
out authority,  but  they  contend  that  as  it  was  done  "  under 
claim  of  power  to  do  so,"  that  it  was  not  willful  mal-admin- 
istration  in  office.  Counsel  also  claim  that  the  power  on 
the  part  of  the  county  surveyor  to  remove  the  government 
corner-stones  was  fortified  by  the  written  opinion  of  respec- 
table attorneys,  and  that  "  on  each  occasion  the  change  was 
made  to  place  the  corners  where  such  corners  should  be 
under  the  plat  and  field  notes."  But  neither  such  written 
opinion  of  attorneys,  nor  the  plat  or  field  notes  of  the 
government  survey,  were  offered  in  evidence,  according  to 
the  bill  of  exceptions.    Counsel  draw  a  distinction  between 
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the  legal  meaning  of  the  prefixes  mal  and  rrda,  and  in  efPeot 
claims,  that  while  the  county  surveyor  was  guilty  of  mb- 
administration,  he  was  not  guilty  of  moJ-administration. 
But  whatever  there  may  be  in  the  original  meaning  of  the 
two  words,  we  find  them  used  in  the  law  books  almost  or 
quite  interchangeably,  indicating  a  r^ard  for  euphony  of 
sound  rather  than  a  distinction  in  meaning. 

Thus,  in  Bouvier's  Law  Dictionary,  under  the  word  mal- 
practice, in  Latin  mala-praxia,  we  find  the  several  defini- 
tions oivnUful  mal-praotice,  negligent  malrpraciicey  and  ig^ 
norant  mal^actice.  Certainly,  the  prefix  mal  is  not  used 
in  the  two  last  cases  to  signify  intentional  wrong. 

In  the  case  of  OoUe  v,  Lynes,  33  Conn.,  109,  the  court 
use  the  following  language :  '^  For  a  misfeasance  strictly 
is  a  defiiult  in  not  doing  a  lawful  act,  in  a  proper  manner, 
omitting  to  do  it  as  it  should  be  done — while  a  malfeasance 
is  the  doing  of  an  act  wholly  wrongful  and  unlawful,  and 
non-feasance  is  an  omission  to  perform  a  required  duty  at 
all,  or  total  n^lect  of  duty." 

The  phrase  mal-administration  is  not  found  in  any  of  the 
law  dictionaries,  but  we  cannot  be  far  wrong  in  giving  it 
the  signification  of  wrong  administration,  and  we  believe 
that  to  be  the  sense  in  which  the  legislature  used  it  in 
framing  the  section  under  consideration.  Certainly,  the 
prefix  mal  could  not  have  been  therein  used  in  the  sense 
of  corruption  or  oppression,  as  these  are  both  expressly 
provided  for  by  other  clauses  of  the  same  section. 

The  word  willful  or  willfully  is  variously  construed.  Ab- 
bott, in  his  law  dictionary,  says  that  it  is  a  term  used  in 
averring  or  describing  an  act,  particularly  one  charged  as  a 
crime,  to  show  that  it  was  done  with  free  activity  of  the 
perpetrator's  wilL  The  author  also  quotes  from  the  opin- 
ion in  the  case  of  United  States  v.  Three  Bailroad  CarSy  1 
Abb.  U.  S.,  196,  a  case  cited  by  plaintiflF  in  error,  as  fol- 
lows :  ^'  To  antagonize  a  conviction  under  a  penal  statute 
prescribing  a  punishment  for  willfully  removing  an  official 
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seal  from  property,  which  has  been  sealed  up  by  officers  of 
the  customs,  it  must  appear  that  the  defendant  not  only 
intended  to  [remove  the  seal,  but  that  he  had  at  the  time 
a  knowledge  of  its  character.  One  who  removes  such  a 
seal  in  ignorance  of  its  character,  and  in  the  honest  execu- 
tion of  a  supposed  duty  in  the  care  and  transportation  of  the 
property,  is  not  liable  to  punishment  under  the  statute,  for 
the  reason  that  he  cannot  be  deemed  to  have  acted  willftdly .  '^ 

Test  the  conduct  of  the  plaintiff  in  error  by  the  rule  laid 
down  in  the  above  case,  and  it  appears  to  us  that  he  acted 
willfully.  It  is  admitted,  as  it  must  be,  that  the  removal  of 
established  monuments  and  land  marks  was  unlawful  and 
forbidden  even  fiom  the  time  of  Moses,  the  great-law  giver, 
and  it  is  nowhere  claimed  or  suggested  that  the  plaintiff  in 
error  was  ignorant,  or  without  knowledge  of  the  character 
of  the  government  comer  stones.  But  on  the  contrary,  it  is 
claimed  that  he  not  only  knew  the  true  character  of  the 
comer  stones,  but  had  a  better  knowledge  of  where  they 
ought  to  have  been  set  than  the  original  government  sur- 
veyors had. 

Plaintiff  in  error  also  cites  State  v.  Preston,  34  Wis., 
675.  That  was  an  action  against  Preston  for  willfully  ob- 
structing a  highway.  C.  J.  Dixon,  in  the  opinion  of  the 
court,  says :  "  The  principal  question  to  be  considered  in 
the  case  is  as  to  the  meaning  and  effect  of  the  word  "  will- 
fully "  above  used,  and  arises  upon  an  offer  of  proof  made 
by  the  defendant  on  the  trial  which  was  rejected  by  the 
court  Having  shown  by  the  witness,  one  of  the  supervi- 
sors, that  an  application  was  made  to  the  supervisors  to  take 
up  the  road  in  question,  the  defendant  then  ofiered  to  prove 
by  him  that  the  supervisors  of  the  town  of  Koshkonong  in 
the  year  1871,  and  prior  to  the  alleged  act  of  the  defendant 
in  obstructing  this  road,  upon  proper  application  made  to 
them  to  take  up  and  discontinue  the  same  upon  due  notice 
given,  met  to  decide  such  application,  viewed  the  premises 
in  question,  and  determined   that  there  was  no  highway 
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there^  and  so  informed  the  defendant,  and  instructed  him  to 
place  the  fence  where  he  did.  The  o£Fer  was  objected  to  by 
the  plaintiff,  and  rejected  by  the  court,  and  exception  was 
taken  by  the  defendant. "  This  offer  the  majority  of  the 
court  held  should  have  been  accepted,  and  if  made  good 
would  have  been  a  defense.  While  we  are  not  disposed  to 
question  the  authority  of  this  case,  although  by  a  divided 
court,  we  do  not  deem  it  applicable  to  the  case  at  bar. 
What  is  this  case  in  plain  terms  ?  Simply  that  Preston  did 
not  incur  the  penalty  for  obstructing  the  highway ;  because 
the  town  board,  which  had  full  control  of  all  highways  in 
the  town,  had  publicly  and  officially  informed  him  that  it 
was  not  a  highway,  and  assented  to  his  doing  the  act  for 
the  doing  of  which  it  was  now  sought  to  subject  him  to  a 
penalty.  Let  us  suppose  that  this  offer  had  been  to  prove 
that  he  had  been  advised  by  even  the  highest  authority 
that  he  had  a  right  to  obstruct  any  and  all  highways,  then 
that  case  would  have  been  in  point  to  the  case  at  bar,  but  it 
is  quite  possible  that  the  supreme  court  of  Wisconsin  would 
not  have  sustained  such  offer. 

This  court  cannot  take  judicial  notice  of  the  &ct  which 
seems  to  be  assumed  by  counsel,  that  the  government  sur- 
vey of  the  Otoe  reservation  was  done  in  an  incorrect  and 
&ulty  manner,  although  some  members  of  the  court,  as  in- 
dividuals, may  believe  such  to  be  the  case.  But  if  this  be 
true,  it  is  no  'paxt  of  the  duty,  nor  is  it  permissible  for  the 
county  surveyor  to  undertake  to  rectify  such  surveys. 

C.  J.  Cooley,  in  IHehl  v,  Zanger^  39  Mich.,  601,  a  case 
cited  by  counsel  for  defendant  in  error,  says :  *'  Notiiing  is 
better  understood  than  that  few  of  our  early  plats  will  stand 
the  test  of  a  careful  and  accurate  survey,  without  disclosing 
errors.  This  is  as  true  of  the  government  surveys  as  of 
any  others,  and  if  all  the  lines  were  now  subject  to  correc- 
tion on  new  surveys,  the  confiision  of  lines  and  titles  that 
would  follow  would  cause  consternation  in  many  commu- 
nities.   Indeed,  the  mischiefe  that  must  follow  would  be 
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simply  incalculable^  aud  the  visitations  of  the  surveyor 
might  well  be  set  down  as  a  great  public  calamity.  But  no 
law  can  sanction  this  course.  *  *  *  Xhe  question  is 
not  how  an  entirely  accurate  survey  would  locate  these 
lots,  but  how  the  original  stakes  located  them.  No  rule  in 
real  estate  law  is  more  inflexible  than  that  monuments  con- 
trol course  and  distance — a  rule  that  we  have  frequent 
occasion  to  apply  in  the  case  of  public  surveys,  when  its 
propriety,  justice,  and  necessity  are  never  questioned. '' 

We  see  no  error  in  the  judgment  of  the  district  court  sus- 
taining the  action  of  the  board  of  county  commissioners, 
and  it  is  affirmed. 

Judgment  affibmed. 


Maby  a.  Bbotherton,  appellee,  vb.  Noah  Bbotheb- 

ton,  appellant. 

1.  Heferee.     A  referee  appointed  simply  to  take  testimony  in  a 

case,  and  report  it  to  the  court,  has  no  right  to  decide  upon  the 
admissibility  of  the  evidence  offered. 

2.  Alimony.     A  decree  for  alimony  making  it  a  lien  upon  the  de- 

fondant's  real  estate.  Held,  So  far  erroneousj  and  reversed. 

Rehearing  and  further  consideration  of  case  reported 
12  Neb.,  75. 

A,  W.  Agee,  for  appellant. 

J.  8.  Miller,  for  appellee. 

Lake,  Ch.  J. 

This  cause  is  before  us  now  on  the  question  of  alimony, 
which  was  reserved  in  our  decision  affirming  the  decree  of 
divorce,  and  a  reference  ordered  to  take  fiirther  evidence 
upon  it.    Brotherton  v>  Brotherton^  12  Neb.,  76. 
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A  motion  for  a  rehearing  of  the  case  upon  the  question  of 
divorce  has  also  been  made.  After  a  careful  examination 
of  the  points  urged  upon  our  attention^  we  see  no  reason  for 
changing  our  conclusion  heretofore  announced  upon  this 
branch  of  the  case,  and  the  motion  is  denied. 

Exception  is  taken  to  the  action  of  the  referee  who  was 
appointed  to  take  testimony  upon  certain  questions  relating 
to  the  allowance  of  alimony,  in  ruling  upon  the  admissibil- 
ity of  testimony  offered  before  him,  and  in  receiving  or  re- 
jecting it,  as  he  thought  proper.  The  position  taken  by 
appellant's  counsel  is  doubtless  correct  Under  such  an  or- 
der of  reference  as  this  was,  merely  to  take  testimony  and 
report  it  to  the  court,  a  referee  has  no  authority  to  decide 
questions  of  this  sort.  His  powers  in  this  respect  are  un- 
like those  of  a  referee  under  the  statute,  appointed  to  take 
testimony  and  hear  and  determiue  a  case  upon  its  merits. 
He  is  simply  to  take  down  faithfully  all  of  the  evidence 
offered,  noting  in  the  proper  order  such  objections  to  its 
admissibility  as  are  urged,  leaving  the  decision  of  ques- 
tions thus  raised  to  the  court,  if  finally  insisted  upon.  The 
powers  of  such  a  referee  as  this  one  was  are  simply  those  of 
an  officer  taking  depositions  under  a  notice,  and  he  cannot 
say  whether  any  particular  item  of  evidence  shall  be  re- 
ceived or  not. 

But,  not^vithstanding  these  unwarrantable  rulings  of  the 
referee,  we  find  no  serious  error  attending  them,  nor  any 
reason  for  a  further  delay  in  order  to  obtain  the  excluded 
testimony,  inasmuch  as  it  could  not  aid  us  in  the  matter  in 
hand.  From  the  additional  light  thrown  upon  the  question 
of  alimony  by  the  testimony  now  before  us,  we  are  fully 
confirmed  in  the  belief  which  prompted  the  reference  to  ob- 
tain it,  that  the  alimony  allowed  by  the  district  judge  is, 
"  excessive,  and  greater  than  the  defendant  is  able  to  pay.  " 
That  portion  of  the  decree  too  respecting  alimony,  which 
made  it  a  lien  upon  the  real  estate  of  the  defendant,  is  erro- 
neous.    SuHinaen  v.  Swansen,  12  Neb,,  210. 
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Our  conclusion  is  therefore^  that  the  allowance  of  ali- 
mony must  be  reduced  to  the  sum  of  seventy-five  dollars 
per  annum  from  the  date  of  the  decree,  viz. :  February  3d, 
1881,  payable  as  follows:  One  hundred  dollars  on  the  first 
day  of  June,  1883.  One  hundred  dollars  on  the  first  day  of 
October,  1883,  and  thirty-seven  dollars  and  fifty  cents  on 
the  first  days  of  April  and  October  annually  thereafter,  and 
costs.  That  portion  of  the  decree  of  the  district  court  re- 
latine  to  alimony  is  reversed,  and  the  cause  is  remanded 
with  directioDS  to  enter  one  conforming  to  this  opinion. 

Judgment  AOOOKDCsroLY. 


Jg  m 
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John  FiTzaERAi.D,  plaintiff  in  errob,  v.  Samuel  W. 

HOLLINQSWORTH,  DEFENDANT  IN  ERROR. 

Garnishment.  The  rights  of  an  attachment  creditor  against  a 
garnishee  are  not  superior  to  those  of  the  attachment  debtor. 
Rule  applied. 

Error  to  the  district  court  for  Lancaster  county.  The 
case  was  one  wherein  Hollingsworth  caused  a  garnishee 
process  to  be  served  upon  the  plaintiff  Fitzgerald,  on  the 
15th  of  September,  1880,  in  a  suit  wherein  Ezra  Lines 
was  defendant  and  Hollingsworth  plaintiff,  claiming  that 
Fitzgerald  was  indebted  to  Lines  on  a  contract  for  grading. 
Judgment  below  before  Pound,  J.,  in  favor  of  Hollings- 
worth. 


Jfarquett,  Deweese  &  Hall,  for  plaintiff  in  error,  cited : 
Taylor  v.  B.  &  M.  B,  R.,  6  Iowa,  114.  Dwigkt  v.  Banks, 
10  Met.,  58.  Grant  v.  S?iaw,  16  Mass.^  341.  Squair  v. 
Shea,  26  Ohio  State,  646. 

A.  W.  Field,  for  defendant  in  error. 
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When  a  party  woald  seek  to  avoid  responsibility  and 
disobey  an  order  of  court  by  pleading  a  contract^  he  should 
not  object  to  a  strict  enforcement  of  that  contract  By  the 
contract  in  question  he  reserves  the  right  to  pay  the  labor- 
ers,  and  further  contracts  to  chaise  such  payment  to  him- 
self, Fitzgerald,  "  The  party  of  the  second  part."  Having 
sought  protection  under  this  clause  of  his  contract  he  can- 
not complain  when  courts  require  him  to  carry  out  all  of 
the  provisions  of  that  particular  clause.  While  the  plain- 
tiff in  error  has  neither  in  his  pleadings  nor  his  brief 
claimed  that  there  was  an  error  or  mistake  in  this  contract, 
yet,  as  he  assumed  that  position  in  the  trial  below,  we 
would  submit  that  as  he  did  not  plead  a  mistake,  and  ask 
for  a  reformation,  nor  offer  any  testimony  to  show  that  the 
contract  in  testimony  was  not  the  contract  intended  to  have 
been  made  by  the  parties,  it  is  too  late  to  raise  the  question 
now.     2  Parsons  Contracts,  493. 

Lake,  Ch.  J. 

It  is  very  clear  that  the  rights  of  an  attachment  creditor 
against  a  garnishee  are  not  at  all  superior  to  those  of  the 
debtor  himself.  If  the  latter  had  a  right  of  action  agaiost 
the  person  garnished,  the  former  may  have  one  also  under 
sec.  225  of  the  code  of  civil  procedure,  but  not  other- 
¥ri8e.  Garnishment  changes  the  liability  of  the  garnishee 
in  but  one  particular,  viz.,  the  person  to  whom  he  must 
make  payment  of  whatever  is  due ;  respecting  all  things 
else  his  obligations  remain  unchanged. 

The  money  sought  by  this  garnishment  was  earned  by 
the  attachment  debtor,  under  a  contract  with  the  garnishee, 
for  grading  section  eighteen  of  the  Lincoln  and  North- 
western railroad.  In  his  answer  to  the  petition  against 
him,  the  garnishee  answered  respecting  the  matter,  that,  by 
the  terms  of  this  contract,  he  had  the  right  to  pay  out  of 
this  money  whatever  might  be  due  to  the  employees  of 
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Lines^  the  attachment  debtor^  on  the  work,  and  had  done 
so.  That  in  consequence  of  such  payment  nothing  re- 
mained in  his  hands  subject  to  the  garnishment. 

The  evidence  on  this  point  fully  sustains  the  answer  in 
this  particular,  and  establishes  the  fact,  beyond  any  doubt 
whatever,  that  Lines  himself  could  not  have  recovered 
from  Fitzgerald  the  money  which  HoUingsworth  sought 
to  reach  by  the  attachment  proceeding.  By  taking  the  ag- 
gregate amount  which  Fitzgerald  paid  to  these  employes, 
together  with  the  ninety-two  dollars  and  fifty  cents  admitted 
to  have  been  properly  paid  on  the  Ferguson  judgment,  the 
balance  standing  to  Lines^  credit,  under  the  contract,  when 
the  garnishment  was  served,  is  fully  exhausted.  Fitzger- 
ald having  thus  paid  these  laborers,  as  by  the  express  terms 
of  the  contract  he  could  do,  he  has  the  right,  as  a  matter 
of  course,  to  deduct  the  amount  from  the  price  lines  was 
to  receive.    The  judgment  is  reversed,  and  a  new  trial 

awarded. 

Reversed  and  remanded. 
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Joel   N.  Converse,  PLAiNnpp  in  error,  v.  Louis 

Meter,  defendant  in  error. 


H  W  X,  Evidence :  iKBxnmoixircT.  To  warrant  the  setting  aside  of 
a  verdict  for  want  of  evidence  to  support  it,  it  is  not  enough 
that  the  court  would  have  found  differently  from  the  Jury  upon  it, 
but  there  must  be  po  reasonable  doubt  of  its  insufficiency. 

2.    Depositions.    When  in  the  taking  of  a  deposition  of  a  wit- 
ness, the  adverse  party  has  appeared  and  cross-examined,  he  is 
entitled  to  the  benefit  of  the  deposition,  and  may  read  such  por- 
14  190  ^'^°'  ^^  ^^  ^  ^®  chooses,  without  being  compelled  to  read  the 

00  d03  whole. 

8.    .     An  objection  to  the  reading  of  a  deposition,  on  the 

ground  that  it  has  not  been  shown  that  the  personal  attendance 
of  the  witness  could  not  be  procured,  to  be  availing  must  be 
made  before  the  deposition  is  read. 


14 

190 
866 

45 

14 

190 

47 

518 

48 

?57 

14 

190 

49 

764 

50 

186 

52 

434 

JANUARY  TERM,  1883.  191 


GonTerse  v.  Meyer. 


^<  Instruotions.  An  error  in  an  instruction  to  the  jury,  which 
could  not  have  prejudiced  the  party  complaining  of  it,  is  not  a 
ground  for  a  new  trial. 

This  was  an  action  brought  in  the  district  court  for 
Lancaster  county,  by  Meyer  against  Converse,  Montcrief, 
and  Houck,  on  an  account  for  goods  sold  and  delivered,, 
the  petition  alleging  that  said  defendants  were  partners 
doing  business  under  the  firm  name  of  A.  W.  Houck  & 
Co.  On  trial  before  Pound,  J.,  and  a  jury,  verdict  and 
judgment  in  favor  of  Meyer  against  Converse  and  Houck 
and  in  favor  of  Montcrief.  Converse  brought  the  case  up 
on  a  petition  in  error. 

Mason  &  Whedon,  for  plaintiff  in  error,  cited:  South- 
work  V.  Knight,  6  Wharton,  327. 

Burr  &  Marshall  and  J.  JR.  Webster,  for  defendant  in 
error, cited:  Oalhoim  v.  Hays,  8  Watts  &  S.,  127.  Steven- 
son V.  Anderson,  12  Neb.,  83. 

Lake,  Ch.  J. 

It  is  possible  that  the  amount  of  the  recovery  was  slightly 
in  excess  of  the  amount  really  due  upon  the  account;  but 
we  are  unable  to  say  that  the  jury  were  clearly  mistaken 
in  this  particular.  So,  too,  upon  the  question  of  the  lia- 
bility of  the  plaintiff  at  all.  We  might  possibly  differ 
with  the  jury  as  to  the  weight  of  the  evidence,  but  there 
is  no  such  preponderance  against  their  finding  as  would 
justify  us  in  setting  the  verdict  aside.  It  is  not  enough 
that  we  would  have  found  differently  upon  the  evidence; 
there  must  be  no  reasonable  doubt  of  its  insufiSciency  to 
support  the  verdict  to  warrant  the  granting  of  a  new  trial. 
The  testimony  was  very  conflicting  and  of  such  a  charac- 
ter that  the  jury,  acquainted  most  likely  with  the  wit- 
nesses, were  much  better  qualified  to  understand  and  weigh 
it  correctly  than  we  are. 


192       SUPREME  CX)URT  OF  NEBRASKA, 

Convene  v.  Meyer. 

It  is  complained  that  the  court  permitted  portions  of  the 
deposition  of  A.  W.  Hoack  to  be  read  in  evidence,  on  be- 
half of  the  defendant  in  error,  without  reading  the  whole 
of  it  There  was  no  error  in  this.  The  rule  contended 
for  is  applicable  only  to  the  reading  of  a  deposition  by 
the  party  on  whose  behalf  it  was  taken.  He  who  takes  a 
deposition  is  not  permitted  to  read  portions  only  of  it^  if 
objected  to.  Such  was  the  rule  held  in  Sovihwarh  Insur- 
anoe  Oo.  v.  Knight,  6  Wharton  (Penn.),  327.  But  where, 
as  here,  the  adverse  party  has  appeared  and  cross-examined 
the  witness,  he  is  entitled  to  the  benefit  of  the  deposition, 
and  may  read  from  it  if  he  choose.  OoUhoun  v.  Says,  8 
Watts  &  Serg.,  127.  In  this  case  it  was  held  that:  ''If  a 
deposition  be  taken  by  one  party,  it  is  competent  for  the 
other  to  read  such  parts  of  it  as  tend  to  prove  his  case, 
leaving  to  the  other  party  the  right  to  read  the  other  parts 
if  they  be  l^al  evidence  for  him.'' 

The  second  instruction  is  also  assigned  for  error.  It  is 
claimed  that  by  it  the  judge  erroneously  assumed  the  ex- 
istence of  a  firm  named  ^' A.  W.  Houck  &  Co.,"  when  in 
fact  there  was  no  evidence  to  warrant  it.  This  is  true. 
There  is  no  evidence  whatever  that  the  name  of  the  firm 
to  which  the  goods  were  furnished  was  ''A.  W.  Houck  & 
Co."  The  evidence  on  the  part  of  the  defendant  in  error 
tends  to  show  the  name  to  have  been  ''Houck  &  Co.," 
simply,  and  that  Converse  was  a  silent  partner;  the  evi- 
dence on  behalf  of  the  plaintiff  in  error,  that  it  was  sim- 
ply "  A.  W.  Houck,"  composed  alone  of  A.  W.  Houck 
and  Ma^ie  Montcrief,  and  Converse  having  no  place 
whatever  in  it. 

But  this  error  was  not  material,  nor  could  it  have  pre- 
judiced the  plaintiff  in  error.  It  was  conceded  by  the 
evidence  on  this  trial,  that  the  goods  in  question  were  fur- 
nished to  a  firm  engaged  in  keeping  the  European  Hotel. 
The  material  question,  therefore,  was  not  what  was  the 
real  name  of  that  firm,  but  was  Converse  a  member  of  it, 
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whatever  its  name  may  have  been.  This  action  was  not 
brought  against  a  firm  as  such,  but  against  certain  persons 
allied  to  have  been  members  of  a  firm,  in  their  individual 
capacity;  whether  the  name  of  the  firm  were  the  one  charged 
or  some  other,  was  unimportant  to  its  maintenance ;  it  was 
enough  if  the  individuals  charged  were  found  either  to 
have  been  associated  together  in  the  business  for  which 
the  goods  were  furnished,  or  to  have  held  themselves  out  to 
be,  to  authorize  a  recovery  against  them.  Inasmuch  as  the 
error  complained  of  could  not  have  prejudiced  the  plain- 
tiff in  error,  it  furnishes  no  ground  for  a  new  trial. 

The  objection  that  the  deposition  of  Houck  was  admitted 
in  evidence,  without  showing  that  his  personal  attendance 
could  not  be  procured,  cannot  be  sustained.  The  objection 
comes  too  late.  To  have  been  available,  it  should  have 
been  made  when  the  deposition  was  offered;  but  not  hav- 
ing been  made  then,  the  right  to  make  it  was  waived. 
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8.  H.   SOBNBERGER,  PLAINTIPP  IN  BEBOR,  V.   WiLLIAM     |  H    IM 

E.  Lee  et  al.,  defendants  in  error. 

1.  Statute  of  LimitationB:  pabt  faymxnt.  In  this  state, 
part  payment  of  a  promissory  note  will  remove  the  bar  of  the 
statute  of  limitations. 


2.  — i—  •  OT  PATH XHT.  The  receipt  and  indorsement  on  a  prom- 
issory note  by  the  holder  of  money  realised  from  a  collateral  left 
with  him  by  the  maker  for  that  purpose,  will  remove  the  bar  of 
the  statute. 

Error  to  the  district  court  for  Saunders  county.    Tried 
below  before  Post,  J. 

8.  H,  SombergeTf  pro  «e. 
15 
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George  I.  WriglU,  for  defendants  in  error. 
Lake,  Ch.  J. 

Was  the  note  in  question  barred  hj  the  statute  of  lim- 
itations when  the  action  was  brought  upon  it?  This  is  the 
only  question  presented  by  the  record.  It  fell  due  Octo- 
ber Ist^  1876^  and  the  action  was  commenced  January  28tb, 
1882 ;  so  that  the  five  years  limitation  had  fully  run,  and 
the  bar  of  the  statute  was  complete,  unless  the  indorse- 
ment of  payment  under  date  of  January  30th,  1877,  shall 
be  held  to  prev^ent  it. 

It  is  contended  on  the  part  of  the  plaintiff  in  error  that 
mere  payment  of  a  part  of  a  debt  is  not  sufficient  to  stop 
the  running  of  the  statute ;  and  cases  are  cited  sustaining 
that  view,  the  principal  one  of  which  is  Parsons  v.  Oarey, 
28  la.,  431.  An  examination  of  these  cases  will  show  that 
they  rest  upon  statutes  widely  different  from  our  own,  and 
are  not  therefore  applicable  here.  Under  the  Iowa  statute, 
for  instance,  the  admission  of  an  existing  liability  was  in 
all  cases  required  to  be  in  writing  in  order  to  interrupt  its 
running.  Our  statute,  on  the  contrary,  gives  to  part  pay- 
ment alone  this  effect,  and  the  decisions  of  this  court  here- 
tofore have  recognized  this  rule.  Kyger  v.  Byley,  2  Neb., 
20.  Mayberry  v.  WiUoughby,  5  Id.,  308.  In  this  respect 
our  statute  is  in  harmony  with  the  common  law.  Chitty 
on  Contracts,  729. 

The  indorsement  in  this  case  was  of  a  sum  of  money 
which  the  defendants  in  error  had  collected  upon  another 
note  delivered  to  them  by  the  plaintiff  in  error  as  collat- 
eral security  to  the  note  sued  on.  The  fact  of  indorsement 
is  set  out  in  the  petition  in  these  words:  ^'That  on  the 
30th  day  of  January,  1877,  plainti&  collected  $61.55  on 
a  note  which  defendant  had  left  with  them  as  collateral  se- 
curity to  the  note  above  described,  and  on  the  same  day 
made  the  indorsement  as  above  set  forth." 
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By  demurring  to  the  petition  it  is  of  course  conceded 
that  the  indorsement  was  of  money  actually  received  as 
stated^  and  properly  made.  The  money  derived  from  the 
collateral  was  therefore  properly  applied  as  the  parties  had 
stipulated  that  it  should  be^  and  was  a  payment  by  the 
debtor  just  as  truly  as  if  he  himself  had^  at  the  time  of 
the  indorsement^  handed  the  money  over  to  his  creditor 
with  the  express  direction  to  him  to  make  the  indorsement. 
The  creditor  did  just  what  it  was  his  duty  to  do  when  he  ac- 
cepted the  security.  Wheeler  v.  Newbould,  16  N.  Y.,  392. 
Joliet  Iron  Oo.  v.  Sdota  F.  B.  Co.,  82  Ills.,  548.  Whip- 
ple 17.  Blackinffton,  97  Mass.,  476.  Haven  v.  Hathaway, 
20  Me.,  345.  The  district  court  ruled  correctly,  and  its 
judgment  is  affirmed. 

Judgment  affikmed. 


"William  D.  Halleb,  plaintiff  in  ebbob,  v.  Bichabd 

Blaoo,  defendant  in  ebbob. 

1.  Practice :    finbikos.    The  code,  seo.  297,  does  not  require  the 

court  to  separate  its  findings  of  fact,  but  merely  <<  the  eondu- 
aiofu  of  fact  found  separately  from  the  conclusions  of  lav.  ** 
Hazwxll,  J.,  dissenting. 

2.  Forcible  Entry  and  Detainer.    A  party  who  has  never 

been  in  possession  of  land  cannot  maintain  an  action  against 
tbe  owner  of  the  fee  for  an  alleged  forcible  entry  and  detention. 

Ebbob  to  the  district  court  for  Washington   county. 
Tried  below  before  Savage,  J. 

L.  W.  Osbom,  for  plaintiff  in  error, 

E.  Eatabrook,  for  defendant  in  error. 
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Lake,  Ch.  J. 

This  is  a  petition  in  error  from  Washington  oooniy. 
The  original  action  was  brought  by  the  plaintiff  in  error 
in  the  county  courts  for  the  forcible  entry  and  detention  of 
a  quarter-section  of  land,  where  the  defendant  had  judg- 
ment in  his  favor^  which^  on  proceedings  in  error  to  the 
district  courts  was  afiSrmed.  This  judgment  of  a£Srmance 
is  now  here  for  review. 

The  errors  assigned  are  practically  three.  Mrd,  The 
refusal  of  the  court  ^^  to  make  separate  findings  as  required 
by  law."  Second.  That  the  finding  of  the  county  judge 
was  against  the  evidence.  Third,  The  exclusion  of  cer- 
tain tax  receipts  offered  in  evidence. 

As  to  the  first  error  complained  of^  the  record  only  shows 
that  ^Hhe  plaintiff  requested  the  court  to  make  separate 
findings  of  fact,  which  the  court  refused  to  do."  There 
was  no  error  in  this  refusal.  The  statutory  provision  by 
which  this  demand  upon  the  court  is  supposed  to  have  been 
justified,  does  not  entitle  a  party  to  '^  separate  findings  of 
fact/'  but  simply  to  a  statement  in  writing  of  "  the  con- 
clusions of  fact  found  separately  from  the  conclusions  of 
law."  Sea  297,  civil  code.  The  request  therefore  was 
not  within  the  contemplation  of  the  statute.  Besides,  there 
was  but  a  single  conclusion  of  fact  to  be  passed  upon,  and 
that  was  simply  whether  the  evidence  showed  the  com- 
plaint to  be  true.  The  court  did  find  expressly  ''that  the 
complaint "  was  ^'  not  true,**  which  gives  ample  opportunity 
for  review  upon  the  question  of  the  findings  being  sup- 
ported by  the  evidence. 

The  second  assignment  cannot  be  upheld.  The  evidence 
was  dearly  insu£Bcient  to  sustain  the  complaint.  The 
charge  was  that ''  Blaco  did,  on  the  first  day  of  December 
1876,  unlawfully  and  forcibly  enter  upon  the  said  prem- 
ises, and  has  unlawfully  and  forcibly  detained  the  same  " 
from  the  plaintiff.    The  evidence  offered  by  the  plaintiff 
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was  to  the  effect  merely  that  he  claimed  the  land  under  a 
tax  deed^  which  by  this  court  had  been  pronounced  in- 
valid {HaU&r  V.  Bkuyo,  10  Neb.,  86) ;  that  Haller  himself 
had  never  in  person  been  upon  the  land,  but  had  executed 
a  lease  of  it  to  one  Mortenson,  who,  at  his  instance,  in  the 
fall  of  1876  had  erected  a  small  house  and  stable  thereon, 
with  the  intention  of  living  there ;  that  even  when  Morten- 
son  went  on  the  land,  under  this  lease,  the  defendant  Blaco 
was  in  actual  possession,  engaged  in  plowing,  and  had 
during  that  year  raised  and  harvested  a  crop  of  wheat 
thereon;  that  soon  after  Mortenson  had  completed  the 
house,  Blaco  moved  into  and  had  held  possession  of  it 
ever  since;  that  the  plaintiff  leased  the  land  to  Morten- 
son,  and  had  him  erect  the  house,  with  full  knowledge  of 
Blaco's  possession  and  cultivation,  and  with  the  view  of 
thus  getting  to  himself  an  adverse  possession;  that  soon 
afler  Blaco  went  into  the  house,  Mortenson  surrendered  his 
lease,  and  abandoned  all  claim  to  the  land. 

It  is  dear  that,  even  upon  the  plaintiff^s  showing  alone, 
of  which  we  have  given  the  substance,  the  action  was  not 
sustained ;  but  on  the  contrary,  if  Mortenson  had  moved 
into  the  house,  and  remained  there  forcibly  and  against  the 
will  of  Blaco,  he  would  have  been  liable  in  an  action  at  the 
suit  of  the  latter.  The  attitude  of  the  parties  toward  each 
other  was  simply  this :  Blaco  is  in  peaceable  possession  of 
the  land  from  early  in  the  year  1876,  and  engaged  in  its 
cultivation.  Haller  is  without  title,  and  was  never  in  pos- 
session, unless  constructively  for  a  short  time  in  the  fall  of 
that  year,  while  his  lessee,  Mortenson,  was  building  the 
house  and  stable.  His  only  interest  in  the  land,  if  he  had 
any  at  all,  being  that  given  by  the  statute  to  the  holder 
of  a  tax  title  which  has  failed.  Occupying  this  relation 
to  each  other,  and  to  the  land,  it  seems  clear  that  a  forcible 
entiy  by  Blaco,  as  against  Haller,  was  not  only  not  shown, 
but  was  absolutely  impossible.  And  the  correctness  of  this 
conclusion  is  made  doubly  certain  by  the  evidence  on  the 
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part  of  BlaoOy  that  he  was  not  only  in  the  peaceable  pos- 
seBsion  of  the  land^  but  was  the  absolute  owner  of  the  fee. 
A  parly  who  has  never  been  in  possession  of  land  cannot 
maintain  an  action  against  the  owner  of  the  fee  for  an  al- 
leged forcible  entry  and  detention.  If  he  have  any  inter- 
est in  the  land^  he  must  seek  it  in  another  form  of  action. 
Ab  to  the  third  assignment,  we  have  only  to  say  that  the 
record  fails  to  show  that  the  tax  receipts  were  excluded;  in- 
deed, it  shows  just  the  reverse  of  this.  But  they  ought  to 
have  been  excluded  for  the  reason  that  they  were  incom- 
petent evidence  in  that  action.  Finding  no  error  in  the 
record,  the  judgment  is  affirmed. 

Judgment  affibhed. 

Maxwell,  J.,  dissents. 
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John   Fitzgerald,  plaintiff   in   error,  v.  John 

^^      '«*,  TOT  ■ 

^   7S»i  MORRISSEY,  DEFENDANT  IN  ERROR. 

32  ?ri; 

14    1981       Guaranty.    Where  the  leading  object  of  a  party  promising  to  pay 
H-^l  the  debt  of  another  is  to  promote  his  own  interests,  and  not  to 

become  guarantor,  and  the  promise  is  made  on  sufficient  con- 
sideration, it  will  be  valid  although  not  in  writing.  In  such 
case  the  promissor  assumes  the  payment  of  the  debt. 

Error  to  the  district  oourt  for  Johnson  county.  Tried 
below  before  Weaver,  J. 

T.  Appdffet  &  Son,  for  plaintiff  in  error,  cited :  Osbam 
«.  Farmers  Bank,  16  Wis.,  36.  Bresder  v.  Pindell,  12 
Mich.,  225.  Broum  v.  Hdzen,  11  Mich.,  219.  Walker  v. 
BuJuirck,  39  N.  H.,  269.  Jackson  v.  Baynor,  12  Johns., 
291.  Simpson  v.  Patten,  4  John.,  422.  Watson  v.  Ban- 
daU,  20  Wend.,  201.  Stem  v.  Dinker,  2  E.  D.  Smith, 
401. 


JANUARY  TERM,  1883.  199 

Fltzji^erald  v.  Morrlssey. 

Pinero  &  ChapmaUy  for  defendant  in  error,  cited :  Base 
V.  (yidnn,  10  Neb.,  367.  Glopper  v.  Foland,  12  Neb., 
70.  Dearborn  v.  Pa/rhsj  5  Greenleaf,  81.  Serge  v,  WU- 
liamsy  1  Saand.,  211,  note  2.  WiUiams  v,  Leper^  3  Barr, 
1886.     CoU  V.  Booty  17  Mass.^  236. 

Maxwell,  J. 

Morrissey  brought  an  action  against  Fitzgerald  in  the 
district  court  of  Johnson  county,  and  for  cause  of  action 
alleged  in  his  petition  in  substance  that  on  or  about  the 
first  day  of  August,  1881,  Fitzgerald  was  engaged  in  grad- 
ing the  roadbed  of  a  railroad  in  Johnson  county,  and  re- 
quiring the  services  of  a  large  number  of  hands  to  aid  him 
in  performing  said  labor,  promised  Morrissey  and  others 
that  if  they  would  not  abandon  said  work,  which  they 
were  about  to  do,  but  would  enter  into  the  employment  of 
said  Fits^erald  and  labor  for  him  in  grading  said  roadbed, 
that  he  would  pay  Morrissey  and  others  for  certain  work 
previously  performed  by  them  on  said  roadbed  for  one 
Garland,  as  soon  as  said  work  was  measured;  that  relying 
upon  said  promise,  Morrisey  and  others  did  not  abandon 
said  work  as  intended,  but  remained  and  continued  to  work 
on  said  roadbed  as  requested  by  Fitzgerald ;  that  the  work 
done  by  Gurland  has  long  since  been  measured,  but  the 
amount  due  to  Morrissey  thereon  has  not  been  paid.  The 
prayer  is  for  $46.71  and  interest.  The  answer  in  effect 
denies  the  facts  stated  in  the  petition.  On  the  trial  of  the 
cause,  a  verdict  was  returned  in  favor  of  Morrissey,  upon 
which  judgment  was  rendered. 

The  errors  assigned  are:  Firet  That  the  court  erred  in 
giving  paragraph  one  of  the  instructions.  Second.  That 
the  court  erred  in  refusing  to  give  the  instructions  asked 
on  behalf  of  Fitzgerald,  from  one  to  five  inclusive. 

The  instruction  given  which  is  complained  of  is  as  fol- 
lows :  "  Ist  If  you  shall  find  from  the  evidence  that  Fitz- 
gerald agreed  with  John  Morrissey  that  if  he,  Morrissey, 
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would  work  for  him  he  would  pay  certain  indebtedness 
coming  from  one  Garland  to  Morrisseji  and  if  you  further 
find  that  in  consideration  of  said  promise  the  plaintiff  went 
to  work  for  the  defendant  and  performed  his  part  of  the 
contract,  then  you  will  find  for  the  plaintiff  for  such  amount 
as  the  evidence  shows  he  ought  to  recover.'' 

It  is  admitted  that  Fitzgerald  has  paid  Morrissey  in  full 
for  all  labor  performed  for  him,  and  this  action  is  for  the 
sole  purpose  of  recovering  for  labor  performed  by  Morris- 
sey for  one  Garland^  on  said  roadbed.  It  appears  that 
€}arland  was  a  sub-contractor  under  Fitzgerald,  and  that 
he  lefl  the  work,  indebted  to  his  employes  for  labor  per- 
formed. There  is  some  testimony  tending  to  show  that 
Morrissey,  because  of  his  promise  set  up  in  his  petition,  failed 
to  file  a  laborer's  lien  on  the  roadbed  of  the  railroad  and 
thereby  lost  the  benefit  of  the  same ;  but  there  is  no  alle- 
gation of  this  kind  in  the  petition,  and  that  question  can- 
not be  considered. 

The  only  question  at  issue  is^  did  the  plaintiff  in  error, 
in  order  to  induce  the  defendant  in  error  to  remain  on  the 
roadbed  and  perform  labor  for  him  thereon,  promise  to  pay 
him,  in  addition  to  compensation  for  such  labor,  the  amount 
owing  him  from  Garland,  and  in  pursuance  of  said  prom- 
ise, did  Morrissey  perform  the  stipulated  labor  ?  The  in- 
structions complained  of  in  effect  state  this  to  be  the  issue, 
and  we  fail  to  perceive  wherein  it  is  erroneous. 

The  court  also  gave  the  following  instructions: 

^'  But  if  Fitzgerald  only  undertook  to  pay  plaintiff  with 
others  such  an  amount  as  was  due  Garland  after  an  esti- 
mate, then  you  will  find  for  the  defendant^  because  nothing 
is  shown  to  have  been  due  Grarland.  Or  if  Fitzgerald 
only  made  the  naked  promise  to  pay  Garland's  debt  with- 
out any  consideration,  then  you  will  find  for  the  defendant, 
as  such  a  promise  would  be  void,  not  being  in  writing." 

These  instructions  present  the  law  applicable  to  the  tes- 
timony. 


J 
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Where  the  leading  purpose  of  a  person  who  agrees  to 
{N17  the  debt  of  another  is  to  gain  some  advantage^  or  pro- 
mote some  interest  or  purpose  of  his  own,  and  not  to  be- 
come a  mere  guarantor  or  surety  of  another's  debt^  and  the 
promise  is  made  on  a  suffident  consideration^  it  will  be 
valid  although  not  in  writing.  Clopper  v.  Poland^  12 
Neb.,  69.  NeUon  v.  Boynton,  3  Met;  396.  In  such  case 
the  promissor  assumes  the  debt  and  makes  it  his  own.  The 
promise  is  a  direct  undertaking  on  the  part  of  the  person 
promising  to  pay  the  debt — ^not  to  pay  if  the  debtor  fiiils 
to  pay.  Such  a  contract  rests  upon  the  same  grounds  as 
a  contract  for  property  sold  and  delivered;  and  is  not  ooUat- 
eraL 

The  veiy  large  number  of  instructions  asked  on  behalf 
of  the  defendant  below  were  properly  ref used,  as  such  por- 
tions of  them  as  had  not  previously  been  given  by  the 
court  on  its  ovm  motion  were  not  applicable  to  the  testi- 
mony.   The  judgment  must  be  affirmed. 

Judgment  affibmed. 


The  Stat^  ex  bel.  A.  B.  TuttoK;  pi^aintiff,  t.  A. 

C.  EbEBHABDT  ET  All.;  DEFENDASnS. 

Kandamtis:  dxmavb.  Where  a  prooeeding  by  ]ii«nd*miu  if  in- 
atituted  by  a  private  indiTidoal,  ei  a  tax-pAyer,  against  a 
oonnty  clerk  and  treasurer  to  require  them  to  keep  the  books 
pertaining  to  their  respective  offices  in  a  particular  manner , 
it  must  appear  that  a  demand  for  that  purpose  was  made  upon 
such  officers  before  the  action  was  commenced. 

QsioiNAL  application  for  mandamus. 

T.  J£.  Marquettf  for  relator. 

Bamoood  Jk  Ames,  MoESUip  &  Pag^y  Frcmoe  A  8edg^ 
vnok^  and  John  C.  Chwinf  for  respondents. 


14  sor 

31    508 

T4~20T 
40    601 
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Maxwell,  J. 

The  respondents,  Eberhardt,  Wulbrandt,  and  Love,  were 
county  commissioners  of  York  county  at  the  time  this 
action  was  instituted.  Gandy  was  county  treasurer,  and 
Eatherly  derk,  and  the  relator  deputy  clerk  of  the  same 
county.  The  relator  made  application  for  a  writ  of  man- 
damus against  the  respondents,  alleging  their  failure  to 
perform  certain  duties  required  by  law,  and  asking  that 
they  be  requi^  to  perform  the  same.  An  alternative 
writ  was  granted,  wherein  the  cause  of  action  against  the 
clerk  is  stated  in  substance  to  be  his  n^lect  to  charge  the 
treasurer  with  $1994.32,  interest,  added  to  the  taxes  after 
they  became  due.  The  treasurer  is  allied  to  have  been 
continuously  in  that  o£5ce  since  1873,  and  it  is  allied  that 
his  books  have  not  been  and  are  not  kept  to  show  '^the 
amounts  received  and  paid  out  on  account  of  each  separate 
and  distinct  fund  or  appropriation,  in  separate  or  distinct 
columns  or  aocouuts,  and  for  each  year,  and  for  the  present 
term  of  his  said  office  separate  and  distinct  from  other 
years  and  other  terms  of  the  office  of  county  treasurer," 
etc.  There  are  many  other  allegations  of  a  like  vague  and 
indefinite  character,  but  nowhere  a  charge  of  fraud,  or 
that  the  books  do  not  show  the  amount  of  money  received 
and  paid  out.  As  to  the  county  commissioners,  while 
there  are  many  indefinite  allegations  as  to  their  neglect  of 
duty,  there  is  no  such  specific  statement  of  facts  showing 
neglect  as  would  justify  the  intervention  of  this  court  to 
compel  action. 

The  respondents  have  answered  the  writ,  but  as  the 
answers  contain  no  admissions  tending  to  aid  the  writ,  it  is 
unnecessary  to  notice  them.  The  respondents  now  move 
to  quash  the  writ  because  it  fiiils  to  state  fitcts  entitling  the 
relator  to  the  relief  sought. 

The  county  clerk  is  required  to  keep  an  accurate  account 
with  the  county  treasurer  of  all  matters  in  relation  to  taxes 
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collected  and  paid  out,  and  the  county  treasurer  is  required 
to  keep  a  cash  book,  ^'  in  which  he  shall  enter  an  account 
of  all  money  by  him  received,  specifying  in  proper  columns 
provided  for  that  purpose  the  date  of  payment,  the  num- 
ber of  the  receipt  issued  therefor,  by  whom  paid,  and  on 
account  of  what  fund  or  funds  the  same  was  paid,  whether 
state,  county,  school,  road,  sinking  fund,  or  otherwise,  and 
the  amounts  paid  in  warrants,  orders^  receipts,  each  in  a 
separate  column,  and  the  total  amount  for  which  the  receipt 
was  given  in  another  column ;  and  the  treasurer  shall  keep 
his  account  of  money  received  for  and  on  account  of  taxes 
separate  and  distinct  from  moneys  received  on  any  other  ac- 
count; and  shall  also  keep  his  account  of  money  received 
for  and  on  account  of  taxes  levied  and  assessed  for  any  one 
year  separate  and  distinct  from  those  levied  and  assessed 
for  any  other  year ;  and  all  entries  in  said  cash  book  of 
money  received  for  taxes  shall  be  in  the  numerical  order  of 
the  receipts  issued  therefor."    Comp.  Stat.,  419. 

In  Moses  on  Mandamus,  204,  it  is  said :  "  The  petition 
for  a  mandamus  should  present  to  the  court  a  prima  facie 
case  of  duty  on  the  part  of  the  defendant  to  perform  the  act 
demanded,  and  an  obligation  to  perform  it;  otherwise  the 
alternative  writ  will  not  be  granted.  It  should  also  ap- 
pear from  the  petition  that  a  demand  has  been  made  on  the 
defendant  to  do  the  thing  he  is  sought  to  be  compelled  to 
do,  and  that  he  has  refused  and  neglected  to  do  it.  Steph- 
ens  iV&i  Privs,  2318-19.  9  Mich.  328." 

InBedfield  on  Railways  f  5th  Ed.),  659,  note  6,  it  is  said : 
"  It  is  first  indispensable  to  demand  of  the  party  against  whom 
the  application  is  to  be  made  to  perform  the  duty.  See  also 
i^aie  V.  The  Governor,  1  Dutch.,  S(il.  State  t?.  Parkery 
7  Rich.,  234.     State  v.  Dams,  17  Minn.,  429. 

Mandamaus  will  only  be  granted  where  the  party  apply- 
ing for  the  writ  has  no  other  specific  or  adequate  remedy. 
County  commissioners  have  a  general  supervision  of  the 
books  and  accounts  of  the  clerk  and  treasui*er,  and  the  pre- 
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sumption  IS  that  such  oommissioDers  will  perform  their  dutj 
and  require  the  books  to  be  kept  in  the  mode  pointed  out 
by  the  statute.  But  if  they  fail  to  do  so  a  private  individ- 
ual cannot  in  the  first  instance  bring  mandamus  against 
such  clerk  and  treasurer  without  making  a  demand  upon 
them  to  perform  their  duties  in  the  manner  pointed  out 
One  of  the  reasons  for  such  demand  is  that  there  is  fre- 
quentiy  a  difference  of  opinion  as  to  the  proper  construction 
of  a  particular  statute,  and  the  party  against  whom  it  is 
proposed  to  proceed  should  have  an  opportunity  to  act  upon 
his  adversary's  construction  before  being  involved  in  litiga- 
tion. 

This  action  is  prosecuted  for  the  benefit  of  the^relator  as  a 
tax-payer — ^in  other  words  is  a  private  action.  It  would 
seem  but  justice,  therefore,  that  he  should  have  stated  to  the 
respondents  his  construction  of  the  law  and  asked  them  to 
comply  therewith,  and  having  failed  to  do  so  he  cannot 
maintain  the  action.  The  action  against  the  commissionerB 
is  in  effect  to  require  them  to  settle  with  the  treasurer  ac- 
cording to  the  corrected  books  of  tiie  clerk  hereafter  to  be 
made.  It  will  be  time  enough  to  grant  a  mandamus  when 
such  books  have  been  changed  and  are  shown  to  be  correct 
and  the  commissioners  refuse  to  act  upon  them. 

As  the  alternative  writ  fails  to  state  a  cause  of  action  it 
must  be  quashed  and  the  action  dismissed. 

Judgment  aooordikolt. 
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14   906 

Charles  P.  Comstock,  platntiff  in  erbob,  v.  The    aqjsqo 
State  of  Nebraska,  defendant  in  erbob,  I  Jl  m 

14    S05 

1.  Continuance :    affidayit  fob.    Where  an  affidavit  for  a    ^9  &49 

continuance  of  a  case  is  based  upon  information  derived  from 
others,  it  should  give  their  names  and  whereabouts,  and  also 
sufficient  reason  for  not  procuring  their  own  affidavits  to  the 
facts  communicated,  which  should  be  done  if  possible. 

2.  Evidence:    witkess — competjckct  of.    A  child  may  be  a 

competent  witness  to  testify  to  the  fact  of  his  parentage. 

8.  Hape:  emission.  To  eetablish  the  crime  of  rape  evidence  of 
emission  is  not  necessary ;  emission  is  presumed  from  the  fact 
of  penetration. 

i.  Instructions.  Where  the  instructions  given  to  the  Jury  are  as 
favorable  for  the  prisoner  as  those  requested,  a  refusual  is  not 
error. 

6.  :  KAPE.  On  the  trial  of  an  indictment  for  rape,  the  re- 
fusal to  instruct  the  jury  that  the  failure  of  the  prosecution  to 
call  expert  testimony  to  the  fact  of  penetration  weakens  other 
competent  evidence  on  that  point — there  being  nothing  to  show 
that  such  testimony  was  available,  and  in  fairness  ought  to  have 
been  produced — is  not  error. 

6.  Prisoner  as  Witness.  The  fact  that  a  prisoner  does  not  tes- 
tify in  his  own  behalf  will  not  operate  to  his  disadvantage ;  but 
if  he  testify,  and  fail  to  controvert  in  any  way  what  has  been 
said  by  witnesses  against  him,  concerning  a  fact  within  his  own 
personal  knowledge,  it  will  be  taken  as  an  admission  that  their 
testimony  is  true. 

This  was  an  indictment  for  rape  committed  upon  one 
Coral  Comstock,  daughter  of  the  defendant  The  trial 
below  before  Post,  J.,  in  the  district  court  for  York  county, 
resulted  in  a  verdict  of  guilty,  and  sentence  of  prisoner  to 
imprisonment  in  penitentiary  for  life,  to  reverse  which  he 
prosecuted  this  writ  of  error. 

0.  P.  3f(i8on,  George  B.  France,  and  Sedgwioh  &  Paw- 
era,  for  plaintiif  in  error. 

A£Sdayits  for  continuance  were  sufficient.  Jameson  v, 
Butler,  1  Neb.,  118.     Johnson  v.  Dinamore,  11  Neb.,  393. 
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WUliama  v.  The  States  6  Neb.,  337.  The  evidence  as  to 
parentage  was  inadmissible.  1  Greenleaf,  sec  103.  There 
must  be  both  penetration  and  emission.  Russell  on  Crimes, 
685,  note.  Bex  v.  BueeeU,  1  M.  &  R.,  122.  WiUiarM  v. 
The  State,  14  Ohio,  226.  Blaekbum  v.  The  State,  22  Ohio 
State,  110.  Warren's  Ohio  Criminal  Code,  250.  Prose- 
cutrix must  appear  to  have  resisted  to  the  full  extent  of  her 
ability.    Oleeon  v.  The  State,  11  Neb.,  276. 

C.  /.  DUworOi,  Attomey^Generai,  for  the  State. 
Lake,  Ch.  J. 

A  laige  number  of  errors  are  assigned,  but  we  shall  con- 
sider only  those  which  are  referred  to  by  counsel  for  the 
prisoner  in  their  brief. 

The  first  of  these  is  a  refusal  of  the  court  to  grant  a  con- 
tinuance on  account  of  absent  witnesses.  There  was  no 
error  in  the  ruling  of  the  court  on  this  question.  The  affi- 
davit on  which  the  motion  to  continue  was  based  was  clearly 
insufficient,  according  to  the  most  approved  rule  of  crimi- 
nal practice  in  such  cases. 

The  affidavit  was  that  of  the  prisoner  himself.  All  but 
two  of  the  witnesses  desired  were  non-residents  of  the  state, 
and  their  whereabouts  unknown  to  affiant,  except  that  he 
had  been  recently  "  informed,'^  but  by  whom  he  does  not 
say,  that  they  were  somewhere  in  the  states  of  Illinois  and 
Michigan.  The  two  witnesses  in  this  state  resided,  as 
affiant  "  learned,'^  about  a  week  before,  in  Harlan  county, 
but  from  whom  he  learned  this,  or  whether  the  informar 
tion  was  credible,  does  not  appear. 

When  an  affidavit  for  continuance  is  based  upon  inform- 
ation derived  from  others,  it  should  give  their  names  and 
whereabouts,  and  also  sufficient  reason  for  not  procuring 
their  own  affidavits  to  the  facts  communicated,  which 
should  be  done  if  possible.  Being  at  least  but  hearsay  tes^ 
timony,  the  greatest  part'cularity  is  due  to  the  court,  and 
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mnst  be  observed.  The  motion  for  a  oontinuanoe  was 
properly  overruled.     WiUiams  v.  StatCj  6  Neb.,  334. 

The  next  objection  is  to  the  ruling  of  the  court  on  the 
admission  of  evidence.  The  prosecuting  witness  was  asked 
what  relation  she  bore  to  the  prisoner,  and  answered  that 
she  was  his  daughter.  It  is  claimed  that  this  was  incom- 
petent testimony,  for  tlie  reason  that  the  fact  of  her  parent- 
age was  one  of  which  necessarily  she  could  know  nothing 
except  as  hearsay. 

We  do  not  regard  this  objection  as  sound.  It  is  certainly 
competent  for  one  who,  from  his  earliest  recollection,  has 
been  a  member  of  one's  family,  given  his  name,  and  reared 
in  the  belief,  and  in  all  ways  given  to  understand  that  he 
18  a  son  in  the  household,  to  testify  of  his  parentage.  His 
testimony  may  not  be  satisfactory  or  conclusive  of  the  fact, 
but  it  is  at  least  admissible  for  what  it  is  worth  in  the  minds 
of  the  jury,  and  clearly  sufficient  to  make  a  prima  fade 
case,  thus  throwing  the  burden  of  overcoming  it  upon  him 
who  controverts  it.  To  so  rear  a  child,  is  in  the  nature  of 
an  admission  of  parentage,  and  should  be  so  regarded. 

The  next  question  was  raised  by  an  exception  to  an 
instruction  given  to  tiie  jury,  by  which  tiiey  were  told  that 
the  prosecution  was  not  "required  to  prove  emission''  to 
make  out  the  crime  of  rape. 

By  our  statute  rape  consists  of  the  "  eamai  knowledge'^  of 
a  woman^  ^^ forcibly  and  against  her  will. "  Of  the  proof  of 
"  carnal  knowledge, "  Greenleaf  in  his  work  on  Evidence, 
vol.  3,  §  210,  says:  "It  was  formerly  held,  though  with 
considerable  conflict  of  opinion,  that  there  must  be  evidence 
both  of  penetration  and  injection.  But  the  doubts  on  this 
subject  were  put  at  rest  in  England  by  the  statute  of  Greo. 
IV.,  c.  31,  which  enacted  that  the  former  of  the  two  acts  was 
sufficient  to  constitute  the  offense.  Statutes  to  the  same  ef- 
fect have  been  passed  in  some  of  the  United  States.  But 
as  the  essence  of  the  crime  consists  in  the  violence  done  to 
the  person  of  the  sufferer,  and  to  her  sense  of  honor  and 
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virtue,  these  statutes  are  to  be  regarded  merely  as  declaratory 
of  the  common  law,  as  it  has  been  held  by  the  most  eminent 
judges  and  jurists  both  in  England  and  in  this  country." 
And  this  we  take  to  be  the  more  safe  and  reasonable  rule, 
and  the  one  supported  by  the  greater  weight  of  authorities. 
Emission  is  presumed  from  the  fact  of  actual  penetration. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to 
give  several  instructions  requested  on  behalf  of  the  prisoner. 
In  the  action  of  the  court  in  this  particular,  we  see  nothing 
to  complain  of.  The  first  of  these  requests  was  that:  ^'In 
order  to  make  a  case  against  defendant,  all  material  mat- 
ters must  be  proved  beyond  a  reasonable  doubt.''  This 
was  followed  by  the  designation  of  two  matters  only  which 
were  material  to  guilt,  viz.,  penetration,  and  that  the  pros- 
ecuting witness  was  the  daughter  of  the  prisoner. 

To  simply  say  to  a  jury  that  '^all  material  matters  must 
be  proved  beyond  a  reasonable  doubt,"  without  also  advising 
them  what  the  '^ material  matters"  of  the  case  are,  can  aid 
thsm  but  little  if  any  in  reaching  a  safe  conclusion,  and  is  no 
better  than  saying  to  them  that,  before  they  can  convict,  they 
must  be  satisfied  of  the  prisoner's  guilt  beyond  a  reasonable 
doubt.  Looking  to  the  instructions  which  were  given,  we 
find  that  upon  all  of  the  matters  referred  to  in  those  refused 
as  material,  the  jury  were  expressly  told  they  must  be  sat- 
isfied from  the  evidence,  beyond  a  reasonable  doubt,  or  they 
must  acquit.  This  is  true  of  the  essential  facts  of  penetra- 
tion and  relationship  between  the  prosecuting  witness  and 
the  prisoner,  in  addition  to  which  it  was,  in  general  terms, 
more  than  once  impressed  upon  the  attention  of  the  jury 
that  ^'  The  state  must  establish  his  guilt  beyond  a  reasonable 
doubt,"  before  they  could  convict.  The  instructions  actually 
given  were  certainly  as  favorable  to  the  prisoner  as  those 
refused,  and  where  this  is  the  case  the  refusal  to  give  those 
requested  is  not  error. 

Another  instruction  refused  was  as  follows :  '^  The  &ct 
that  the  prosecution  have  not  called  a  physician,  or  expert, 
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to  the  fact  of  penetration  of  the  person  of  the  prosecuting 
witness,  Coral  Comstock,  weakens  the  evidence  of  the  prose- 
cution in  r^ard  to  the  fitct  of  penetration.  '^  ' 

This  was  rightfully  refused.  The  testimony  to  the  &ct 
of  penetration  offered  hy  the  prosecution  was  ample,  and 
left  no  room  for  doubting  that  it  took  place.  This  testi- 
mony was  confined  to  that  of  the  prosecuting  witness  her- 
self, very  fully  corroborated  by  that  of  her  older  sister,  to 
whom  she  exhibited  herself  soon  after  the  occurrence,  with 
her  clothing  stained  with  blood  from  her  private  parts. 
This  testimony  we  will  not  repeat,  but  it  seems  straightfor- 
ward, and  bears  ample  evidence  of  being  entirely  truthful. 
Besides,  although  the  prisoner  availed  himself  of  the  privi- 
ly of  being  a  witness  in  his  own  behalf,  and  testified,  he 
did  not  offer  in  a  single  particular  to  controvert  what  his 
daughters  had  sworn  to  respecting  the  fact  of  carnal  con- 
nection. Had  he  not  gone  upon  the  witness  stand,  the  fact 
of  his  not  testifying  against  them  would  not  have  operated 
to  bis  disadvantage,  but  having  done  so,  his  failure  to  deny 
what  they  said  respecting  a  matter  which  must  have  been 
within  his  own  personal  knowledge,  will  be  taken  as  an 
admission  that  it  was  true.  Under  these  circumstances  the 
testimony  of  the  prosecuting  witness  needed  no  support 
firom  physicians  or  experts. 

If  it  had  been  shown  that  a  physician  was  called  to  at- 
tend upon  the  prosecuting  witness  at  the  time  of  this  oc- 
currence, who  had  made  an  examination  of  her  private 
parts,  and  the  fact  of  penetration  were  at  all  doubtful,  the 
failure  to  produce  such  professional  testimony  might  be  an 
important  circumstance  for  the  jury  to  consider  in  favor 
of  the  prisoner.  The  instruction,  however,  was  entirely 
inapplicable  here,  and  there  was  no  error  in  refusing  it. 

This  disposes  of  all  questions  urged  by  counsel  upon  our 
attention,  and  finding  no  error  respecting  them  we  must  af- 
firm the  judgment. 

Judgment  affirmed. 
16 
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^  g^  Thomas  Jones,  plaintiff  in  error,  v.  The  State,  ex 
^^         rel.  Clara  M.  Gibson,  dbpendajbtt  in  error. 

Bastardy:  oostb.  One  J.  was  tried  under  the  bastardy  act,  and 
the  Jury  returned  a  verdict  of  not  guilty.  The  court  therefore 
rendered  judgment  against  him  for  the  costs  incurred  by^him. 
Heldf  That  as  the  proceeding  was  in  the  nature  of  a  civil  action 
to  enforce  the  performance  of  a  civil  and  moral  obligation,  the 
support  by  a  father  of  his  child,  the  court  had  authority,  under 
sec.  628  of  the  code,  to  apportion  the  ooflta. 

Error  to  the  district  court  for  Clay  county.  Tried  be- 
low before  Weaver,  J. 

Laird  &  Smith  and  John  D.  Hayea,  for  plaintiff  in  error. 

C,  J.  Dilworihf  Attorney  G^eneral,  for  defendant  in  error. 

By  the  Court. 

In  the  year  1877,  the  plaintiff  was  arrested  under  the 
bastardy  act,  and  was  bound  over  to  appear  at  the  next 
term  of  the  district  court.  The  case  was  continued  for 
some  time  at  his  request,  but  in  November,  1878,  a  trial  was 
held,  which  resulted  in  a  verdict  of  not  guilty.  A  motion 
for  a  new  trial  was  filed  on  behalf  of  the  state,  which  was 
taken  under  advisement  until  the  next  term  of  the  court 
At  the  next  term  the  motion  was  overruled,  and  judgment 
entered  on  the  verdict,  and  that  the  plaintiff  pay  the  costs. 

The  error  assigned  is,  that  the  court  erred  in  rendering 
judgment  against  the  plaintiff  in  error  for  costs.  Proceed- 
ings under  the  bastardy  act  are  in  the  nature  of  a  civil 
action  to  enforce  the  performance  of  a  civil  and  moral  obli- 
gation— ^the  support  by  a  father  of  his  child.  Cbttrell  v. 
The  StatCy  9  Neb.,  125.  It  is  not  necessary  to  bring  the 
action  in  the  name  of  the  state,  but  it  may  be  instituted  in 
the  name  of  the  prosecuting  witness. 
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Sec,  620  of  the  code  provides  that  a  party  shall  bs  al- 
lowed his  costs  of  course  in  actions  for  recovery  of  money 
only,  or  for  specific  real  or  personal  property. 

Sec.  621  provides  in  what  cases  a  plaintiff  shall  not  re- 
cover costs,  if  the  damages  sustained  be  under  five  dollars. 

Sec.  622  provides  that  costs  shall  be  allowed  a  defendant 
of  course  on  any  judgment  in  his  favor  in  any  of  the  cases 
mentioned  in  sections  620  and  621. 

Sec.  623  provides  that  in  other  actions  '^the  court  may 
award  and  tax  costs,  and  apportion  the  same  between  the 
parties  on  the  same  or  adverse  sides,  as  it  in  its  discretion 
may  think  right  and  equitable.'^  This  proceeding  being  in 
the  nature  of  a  civil  action,  and  the  court  having  author- 
ity to  apportion  the  costs,  the  judgment  is  affirmed. 


JUDGMBKT  AFFIBMEB. 


Ira  a.  Peabson,  plaintiff  in  error,  v.  The  Kan- 
sas MANUFAOrURING  Co.,  DEFENDANT  IN  ERROR. 

1-  Praotloe:  jubisdigtion  ik  psRsoirAL  aotions:  sbbtios  or 
BUMM0K8.  An  action  against  the  maker  and  several  endorser! 
of  a  promissory  note  may  be  brought  in  any  county  where 
any  one  of  the  parties  defendant  resides,  or  may  be  summoned. 
And  when  so  brought,  the  court  is  authorized  to  issue  its  sum-  ■ 
mons  to  any  other  county  in  this  state,  for  service  upon  any  of 
the  parties  found  there,  and  by  such  service  acquires  jurisdic- 
tion of  the  persons  so  served,  although  it  may  be  afterwards 
ascertained  that  the  defendant  summoned  in  the  county  where 
the  action  is  pending,  is  not  liable  as  indorser,  but  only  aa 
guarantor. 

2.  Jurisdiction  given  by  appeal.  An  appeal  from  a  Judg- 
ment in  a  personal  action  gives  the  appellate  court  Jurisdiction 
of  the  appellant  regardless  of  whether  the  lower  court  had  ac- 
quired Jurisdiction  over  him  or  not. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Pound,  J. 
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Brown  &  Byan  Brothers,  for  plaintiff  in  error. 
W.  J.  Lamh,  for  defendant  in  error. 
Lake,  Ch.  J. 

This  is  a  prooeeding  in  error  to  reverse  a  judgment  of 
the  district  court  for  Lancaster  county.  The  action  origin- 
ated in  the  county  court  of  said  county,  and  was  brought 
by  the  defendant  in  error  against  W.  F.  Sherman,  as  ma- 
ker, and  three  other  persons,  including  the  plaintiff  in 
error,  as  endorsers  of  several  promissory  notes.  Of  these 
defendants,  one  only,  C.  C.  Pace,  was  found  and  summoned 
in  Lancaster  county.  The  plaintiff  in  error  was  found 
and  served  in  Jefferson  county  in  this  state,  whither  a  sum- 
mons was  sent  for  that  purpose.  Li  obedience  to  the  com- 
mand of  the  writ,  Pearson  appeared,  and  a  trial  was  had 
resulting  in  a  judgment  against  him,  from  which  he  duly 
appealed  to  the  district  court,  where  a  like  result  was 
reached. 

The  only  groand  of  alleged  error,  and  on  which  it  is  now 
sought  to  have  the  judgment  of  the  district  court  reversed, 
is,  that  the  county  court,  by  the  service  of  its  summons  in 
Jefferson  county,  acquired  no  jurisdiction  over  the  person 
of  the  plaintiff  in  error.  And  this  ground  is  taken  upon 
the  assumption,  simply,  that  the  defendant  Pace,  who  alone 
was  served  with  the  summons  in  Lancaster  county,  although 
sued  as  endorser,  was  in  reality  liable  only  as  guarantor, 
and  therefore  improperly  joined  as  a  defendant  in  that 
action.  The  argument  of  the  counsel  for  the  plaintiff  in 
error  amounts  simply  to  this,  that  inasmuch  as  Pace,  al- 
though nominally  an  endorser  on  the  notes,  was  really  lia- 
ble only  in  the  capacity  of  a  guarantor,  and  therefore, 
under  the  rule  announced  in  the  case  of  Mowery  v.  Mad, 
9  Neb.,  445,  not  liable  to  be  proceeded  against  jointly  with 
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the  maker  and  endorsers,  if  he  objected,  the  action  was  not 
properly  brought  in  Lancaster  county,  and  therefore  there 
was  no  authority  for  sending  the  summons  to  Jefferson 
county.  To  all  this  we  answer,  that  the  jurisdiction  of  a 
court  to  take  cognizance  of  a  plaintiff  ^s  claim,  or  its  author- 
ity to  issue  process,  and  bring  parties  before  it  to  answer, 
does  not  depend  upon  the  contingency  of  their  finally  be- 
ing adjudged  liable  as  charged.  Pace  was  a  resident  of 
Lancaster  county;  he  appeared  to  be  an  endorser  on  the 
notes,  and  was  charged  as  such;  the  action  was  therefore 
properly  brought  against  him  and  the  maker  and  other  en- 
dorsers jointly,  and  the  plaintiff  in  error  properly  served 
with  summons  in  Jefferson  county,  without  regard  to  what 
the  liability  of  the  several  defendants  might  on  the  final 
trial  be  found  to  be.  The  authority  for  sending  the  sum- 
mons to  Jefferson  county  is  found  in  section  65  of  the  civil 
code,  which  provides  that :  "When  the  action  is  rightly 
brought  in  any  county,  according  to  the  provisions  of  title 
four,  a  summons  shall  be  issued  to  any  other  county  against 
any  one  or  more  of  the  defendants,  at  the  plaintiff's  re- 
quest" The  action  was  "rightly  brought"  in  Lancaster 
county,  accoixiing  to  section  60,  title  four  of  the  code,  which 
declares  in  express  terms  that  actions  like  this  one  "  must 
be  brought  in  the  county  in  which  the  defendant^  or  some 
of  the  defendants  reside  or  may  be  summoned." 

But  it  is  wholly  unnecessary  to  trouble  ourselves  with 
what  occurred  in  the  county  court  prior  to  the  entry  of 
judgment  there;  for  regardless  of  it  all,  it  is  very  clear 
that  the  district  court,  whose  judgment  alone  we  are  now 
dealing  with,  had  jurisdiction  over  Pearson,  and  was  given 
it  by  his  own  voluntary  act — that  of  appeal.  By  his  ap- 
peal he  vacated  the  judgment  of  the  county  court,  and 
brought  the  case  within  the  jurisdiction  of  the  district 
court,  thereby  subjecting  himself  to  such  judgment,  under 
the  law,  as  the  facts  of  the  case  warranted;  that  the  facts 
warranted  the  judgment  which  the  district  court  gave,  is 
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doubtless  true^  for  the  reason  that  no  complaint  is  made  on 
that  soore.  There  is  no  error  in  the  matter  complained  of, 
and  the  judgment  will  be  affirmed. 

JUDOMEST  APFIRMED. 
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Silas  H.  Burnham,  plaintiff  in  ebbob,  v.  Doolittle 

&  GoBDOfT^  D£F£NDAI!rrS  IK  EBBOB. 

Attachment:  gabnishiciitt:  xquitt ov  BSDiifprioK liablx to. 
The  equity  of  redemption  in  mortgaged  or  pledged  personal 
property,  even  after  condition  broken,  is  such  an  interest  as, 
in  this  state,  may  be  reached  by  attachment  or  garnishment  be- 
fore judgment,  and  by  garnishment  after  Judgment  in  aid  of 
execution. 

Errob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pomn),  J. 

Wales  -fVanJfe  Severanoe^  for  plaintiff  in  error. 

1.  Summons  should  have  been  quashed.  Humphrey  v. 
Chndee,  2  Cow.,  609.     Burgess  v.  Stilt,  12  How.  Pr.,  401. 

2.  The  equity  of  redemption  cannot  be  reached  by 
garnishment.  Drake  on  Attachment^  sees.  560, 561.  WU- 
liatM  V.  Railroad,  36  Maine^  201.  Hasaie  v.  Ood  With 
Ua,  35  Cal.,  378. 

Samuel  J.  Tattle,  for  defendant  in  error^  cited :  MnJiell 
V.  Bwrt,  2  Handy,  207.  Casly  v.  Fenstemaker,  14  Ohio 
State,  457.  Faulkner  v.  Meyers,  6  Neb.,  418.  Wheeler 
V.  Neiobold,  16  N.  Y.,  392. 

Lake,  Cii.  J. 

This  petition  in  error  presents  two  questions.  Fird. 
Was  the  motion  to  quash  the  summons  in  garnishment 
properly  oyerruled?  Seeond.  Was  the  plaintiff  in  error 
rightly  held  as  garnishee? 
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The  first  of  these  questions  might  well  be  disposed  of 
by  applying  a  rule  of  practice  that  a  voluntary  appearance 
is  a  waiver  of  all  defects  in  the  original  process.  OroweU 
V.  OaUoway,  3  Neb.,  215.  Kans  v.  The  People,  4  Id., 
609.  Or  it  might  be  disposed  of  under  the  rule  of  the 
statute,  that:  ^^No  proceedings  against  such  garnishee  or 
garnishees  shall  be  quashed,  or  such  garnishee  or  gar- 
nishees discharged,  by  reason  of  any  informality  or  irreg- 
ularity merely  of  the  affidavit,  or  summons  provided  for 
in  this  article.^^  Sec.  247  Comp.  Statutes,  563.  But  we 
prefer  to  place  our  decision  upon  the  ground  that  the  sum- 
mons was  r^ularly  issued,  and  sufficient  to  give  the  court 
jurisdiction  of  the  person  of  the  garnishee,  even  under  the 
most  technical  rule  of  procedure. 

The  objection  to  the  summons  was  simply  that  the  ^'  affi- 
davit on  which  the  procedure  is  based  is  insufficient  in  not 
establishiug  that  the  garnishee  has  property  of,  or  is  in- 
debted to  defendant;  and  that  ^^  *  *  *  "it  is  not  en- 
titled in  any  court,  proceeding,  or  cause.^' 

This  objection  is  based  in  part  upon  the  supposition  that, 
to  properly  institute  a  proceeding  of  this  kind,  the  affida- 
vit must  necessarily  show  that  the  person  to  be  summoned 
has  property  of  the  judgment  debtor  in  his  possession  or 
under  his  control,  or  is  indebted  to  him,  and  that  a  state- 
ment of  mere  belief,  without  more,  wUl  not  answer.  Re- 
ferring to  the  statute,  however,  we  find  that  nothing  further 
is  required  to  be  stated  than  that  the  judgment  creditor 
'^has  good  reason  to  and  does  believe  that  any  person  or 
corporation  (naming  them)  have  property  of  and  are  in- 
debted to  the  judgment  debtor.^'  Upon  the  filing  of  an 
affidavit,  stating  such  belief,  it  is  provided  that  the  proper 
officer  ''shall  issue  a  summons  as  in  other  cases,  requiring 
such  person  or  corporation  to  appear  in  court  and  answer 
such  interrogatories  as  shall  be  propounded  to  him,  it,  or 
them,  touching  the  goods,  chattels,  rights,  and  credits  of 
the  said  judgment  debtor  in  his,  its,  or  their  possession,  or 
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control/^  Sec.  244,  Comp.  Statutes,  562.  Mere  belief, 
therefore,  is  all  that  the  statute  contemplates,  and  conse- 
quently all  that  courts  have  the  right  to  exact  in  affida- 
vits of  this  kind.  If  it  had  been  intended  that  the  facts 
and  circumstances  inducing  such  belief  should  be  given, 
and  their  sufficiency  determined  by  the  court,  it  is  but  rea- 
sonable to  suppose  that  language  altogether  different  from 
this  would  have  been  employed. 

The  other  point  of  this  objection,  viz.,  that  the  body  of 
the  affidavit  was  without  a  title,  is  merely  technical.  In 
the  affidavit  it  is  clearly  averred  that  it  wasa  transcript  of 
the  record  of  the  writ  of  Doolittle  &  Gordon  v.  W.  San- 
ford  Gee,  that  had  been  filed  in  the  district  court,  and  it 
was  against  "the  property  of  the  said  W.  Sanford  Gree" 
that  the  garnishment  proceeding  was  directed.  Besides, 
the  affidavit  was  endorsed,  "Doolittle  &  Gordon  against 
W.  Sanford  Gee,"  and  this  is  also  the  endorsement  of  the 
summons  served  upon  the  person  garnished.  There  could 
not  have  been,  therefore,  any  possible  doubt  as  to  the  case 
in  which  it  was  intended  to  use  the  affidavit,  nor  as  to  the 
persons  sought  to  have  affected  by  it.  There  was  nei- 
ther uncertainty  nor  ambiguity  in  any  particular,  and  we  are 
aware  of  no  purpose  that  would  have  been  better  served  by 
prefixing  the  title  of  the  cause  to  the  body  of  the  affidavit 

The  only  i*emaining  question  is  whether  the  judgment 
debtor's  equity  of  redemption,  or  interest  in  the  two  prom- 
issory notes,  could  be  reached  and  held  by  the  process  of 
garnishment?  It  laust  be  conceded  that  according  to  most 
of  the  cases  bearing  upon  this  question,  it  could  not  1 
Wait's  Actions  and  Defences,  422,  423.  Following  this 
general  current  of  authorities,  we  held  in  Peckivbaugh  v, 
QuUlin,  12  Neb.,  586,  that  it  is  only  when  a  mortgagor 
of  goods  has  the  right  of  possession  for  a  definite  period 
that  he  has  an  attachable  interest  in  them.  This  rule  did 
not  influence  the  result  of  that  case,  however,  for  the  rea- 
son that  the  property  was  insufficient  to  satisfy  the  mort- 
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gage  debt  But  in  view  of  our  attachment  law^  and  the 
ruling  of  the  supreme  court  of  Ohio  on  a  statute  from 
which  ours  was  copied,  and  upon  more  mature  reflection, 
we  are  now  satisfied  that  whatever  interest  a  mortgagor  of 
chattels  may  have  in  them,  in  this  state,  may  be  reached 
by  seizure  under  a  writ  of  attachment  at  any  time  while 
in  his  possession,  and  by  means  of  the  process  of  garnish- 
ment if  they  have  passed  into  the  hands  of  the  mortgagee. 
And  to  this  extent  our  opinion  in  the  case  of  Peckinbaugh 
V.  QuSUin  must  be  modified.  In  the  case  of  Garty  v. 
Fendemaker,  14  Ohio  State,  457,  which  arose  under  a  stat- 
ute just  like  our  own  respecting  this  matter,  it  was  distinctly 
held  that  the  interest  of  a  mortagor  of  chattel  property  in 
possession  of  the  mortagor,  after  condition  broken,  was 
attachable.  The  seizure  of  the  property  under  the  order 
of  attachment,  it  was  said,  ^^  creates  a  lien  in  favor  of  the 
attaching  creditor  upon  the  interest  of  such  mortgagor.'' 
Now  the  interest  of  a  mortgagor  in  property  thus  circum- 
stanced, as  to  the  mortgagee,  is  but  the  equity  of  redemp- 
tion, or  what  may  remain  after  the  mortgage  debt  is  paid. 
And  if  this  interest  be  liable  to  attachment,  as  there  held^ 
it  seems  to  follow  necessarily,  that  where  property  covered 
by  a  mortgage  has  passed  into  the  hands  of  the  mortgagee, 
the  equity  of  redemption  may  be  reached  by  garnishment^ 
which  is  nothing  but  a  species  of  attachment  whereby  prop- 
erty rights,  which  the  officer  holding  the  order  '^cannot 
come  at''  and  take  into  his  possession,  may  be  brought 
within  the  jurisdiction  of  the  court,  and  by  its  judgment 
subjected  to  the  payment  of  the  owner's  debts. 

On  this  point  the  supreme  court  of  Ohio,  in  deciding 
the  case  before  referred  to,  said:  ^^The  order  of  attach- 
ment designates  the  classes  of  property  it  is  designed  to 
subject;  but  where  the  possession  and  claims  of  other  par- 
ties are  such  as  to  obstruct  or  prevent  its  execution  by  the 
officer  directly  upon  the  property,  another  mode  of  execu- 
tion is  provided,  which  is  to  charge  such  parties  as  gar- 
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nishees,  and  thus  as  effectually  appropriate^  indirectly,  the 
interest  of  the  defendant  to  the  judgment  the  plaintiff  may 
recover,  as  if  the  condition  of  the  property  had  admitted 
of  the  officer  doing  so  directly/' 

Having  arrived  at  the  conclusion  that  an  equity  of  re- 
demption is  such  an  interest  as  may  be  reached  by  means 
of  the  process  of  attachment  or  garnishment  before  judg- 
ment, it  only  remains  for  us  to  determine  whether  the  rem- 
edy afforded  by  the  statute  giving  the  right  of  garnishment 
after  judgment,  in  aid  of  execution,  was  intended  to  be  any 
less  effective  or  complete  in  this  respect.  Referring  to  the 
statute,  sees.  244  and  245  of  the  code  of  civil  procedure, 
we  find  that  persons  so  garnished  are  required  to  appear 
''and  answer  such  interrogatories  as  shall  be  propounded" 
*  *  *  "touching  the  goods,  chattels,  rights,  and  credits 
of  the  said  judgment  debtor,'*  etc.  Also,  that  "said  gar- 
nishees shall  be  held  liable  in  all  respects  as  in  cases  of 
garnishees  before  judgment." 

It  would  seem  that  the  words  here  used — particularly 
**  rights  and  credits,"  concerning  which  such  garnishees 
must  make  disclosure,  are  sufficiently  comprehensive  to 
include  the  right  of  redemption  in  mortgaged  or  pledged 
personal  property,  even  without  the  supplementary  declara- 
tion that  the  liability  shall  be  the  same  as  that  of  '^gar- 
nishees before  judgment.''  With  that  declaration,  the 
matter  is  made  to  our  minds  perfectly  clear,  and  we  must 
therefore  hold  that  whatever  interest  the  judgment  debtor 
had  at  the  date  of  the  service  of  the  summons  in  garnish- 
ment in  the  two  notes  held  as  collateral  security,  which 
seems  to  be  merely  the  equity  of  redemption,  or  whatever 
may  remain  of  the  proceeds  thereof  after  paying  the  se- 
cured debt,  the  garnishee  is  answerable  for. 

The  rulings  of  the  district  court  having  been  in  oonfor* 
mity  to  these  views,  its  judgment  will  be  affirmed. 

JUDaMENT   AFFIBHED. 
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LoTJiB  Helmer,  plaintiff  in  error,  v.  Wm.  Karl  ir^sji9 

Behm  et  al.,  defendants  in  error.  ^  ^ 

1-  Attachment :  bale  or  land.  The  sale  of  land  taken  in  at- 
tachment under  an  order  of  court  is  governed  by  the  same  re- 
strictions and  regulations  as  are  provided  for  sales  of  lands 
under  execution. 

2.    .    All  error  in  the  description  of  the  land,  Heldj  Sufficient 

to  Justify  the  vacation  of  the  sale. 

8.  .    The  fact  that  an  order  of  sale  is  simply  erroneous,  is 

not  a  sufficient  ground  for  setting  a  sale  aside. 

4.    :  KOTiCB :  waiteb.    An  appearance  in  court,  and  filing 

objections  to  the  confirmation  of  a  sale  of  attached  property, 
is  a  waiver  of  defects  in  the  published  notioe  to  the  defendants. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J.  The  action  was  one  of  attachment, 
and  the  error  complained  of  was  in  the  overruling  of  a 
motion  hy  plaintiff  to  confirm  the  sale  of  real  property 
attached. 

Burr  &  MarshdU,  for  plaintiff  in  error, 

M,  JJ.  Sessions,  for  defendants  in  error. 

Lake,  Ch.  J. 

I  can  discover  in  this  record  but  a  single  ground  on 
which  the  refusal  of  the  court  to  confirm  the  sale  can  be 
sustained,  and  that  is  the  error  in  the  description  of  the 
land  found  in  the  published  notice  given  by  the  sheriff; 
and  this  is  not  one  of  the  grounds  of  objection  urged  by 
counsel  against  the  sale. 

The  land  attached  and  ordered  sold  by  the  judgment 
was  the  north  half  of  the  south-east  quarter  of  section 
thirty,  in  township  twelve  north,  range  five  east;  and  this 
is  the  tract  which  the  sheriff  returned  as  sold  under  a  no- 
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tioe  given  on  the  9th  of  April,  of  a  sale  to  take  place  on 
the  10th  of  May,  1881.  Referring  to  the  notice,  it  is  found 
that  the  description  of  the  land  to  be  sold  was  the  north 
half  (N.  J)  of  the  south-west  quarter  (S.  E.  J)  of  said 
section. 

The  sale  of  attached  lands  under  an  order  of  court  is 
governed  by  "the  same  restrictions  and  regulations  as  if 
the  same  had  been  levied  on  by  execution."  Civil  Code, 
§  228.  One  of  these  regulations  is,  that  notice  shall  be 
given  of  the  time  and  place  of  sale,  as  provided  in  §  497; 
and  another,  that  the  court  shall  carefully  examine  ''the 
proceedings  of  the  officer"  in  making  the  sale,  and  if  sat- 
isfied that  it  has  ''in  all  respects  been  made  in  conformity 
to  the  provisions"  of  the  statute  on  that  subject,  an  order 
of  confirmation  may  be  entered. 

This  notice  was  clearly  defective.  It  is  true  that  the 
abreviated  number,  in  parenthesis,  is  correct,  and  possibly, 
might  have  upheld  the  sale  if  the  court  had  seen  fit  to 
c(mfirm  it.  But,  however  this  might  be,  I  do  not  think 
that  this  court  would  be  warranted  in  saying  that,  with 
such  a  notice,  there  was  an  unlawful  exercise  of  the  super- 
visory control  given  to  the  district  judge  over  sales,  in  set- 
ting this  one  aside*  The  fact  that  this  objection  was  not 
brought  to  the  attention  of  the  judge  by  counsel  did  not 
prohibit  him  from  taking  cognizance  of  the  defect  and  act- 
ing upon  it.  It  was  his  duty  to  examine  the  proceedings 
of  the  sheriflF,  and  if  not  "satisfied"  in  reason  of  the 
legality  of  the  sale,  it  was  his  duty  to  set  it  aside.  I  am 
not  prepared  to  lay  it  down  as  a  rule  that  a  notice  like 
this  one  should  be  upheld  as  against  the  judgment  of  the 
court  to  which  it  was  first  presented  for  approval. 

The  first  three  objections  urged  against  the  sale  go  to 
the  jurisdiction  of  the  court  to  render  the  judgment.  The 
judgment  may  have  been  erroneous  for  the  reasons  stated 
in  these  objections;  but  it  was  not  void,  and  was  ample  to 
uphold  a  sale  of  the  attached  property.     Even  if  there 
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were  defecta  in  the  published  notice  to  the  defendants  of 
the  commencement  of  the  action,  they  were  cured  by  their 
voluntary  appearance  in  contesting  the  sale. 

So,  too,  of  the  fourth  objection.  This  was  that  the  land 
was  not  attachable.  Even  if  this  were  so,  a  motion  to  set 
the  sale  aside  simply  was  not  the  way  to  correct  the  wrong. 
With  the  sale  vacated  the  judgment  directing  a  sale  still 
stands,  by  which  another  can  be  made  which  may  be  effec- 
tual to  pass  the  title  to  the  purchaser.  The  proper  step  to 
reach  the  root  of  the  matter  in  such  case  would  be  to  move 
to  set  the  judgment  aside  and  be  let  in  to  defend,  or  to  ob- 
tain a  reversal  of  it  by  proceedings  in  error.  The  mere  set- 
ting aside  of  the  sale  affords  no  permanent  advantage. 

The  fifth,  sixth,  seventh,  and  eighth  objections  are  al- 
ready practically  and  suflSciently  answered  by  what  has 
been  said  of  the  other.  They  were  not  well  taken.  The 
defendants  have  made  a  voluntary  appearance,  and  the 
sale  of  the  attached  land  could  be  properly  made  only  in 
the  manner  provided  for  sales  of  real  estate  under  an  or- 
dinary execution. 

Judgment  affirmed. 


CATHARnraJ    TOWUES  ET  AL.,  PLATNTIPFS  IN  ERKOR,  V. 

Charles  B.  Holt  et  al.,  DEFE2!n>ANTS  in  error. 

1.  Taxes:  bsdsmftion  from  tax  bale:  improyjembnts.  The 
provisions  of  sec.  104  of  the  revenue  law  of  1869,  requiring 
the  land-owner,  before  a  decree  is  rendered  against  a  person 
holding  under  a  tax  deed,  to  pay  such  person  *' the  full  value  of 
any  and  all  improvements  put  upon  said  land  by  the  purchaser 
at  tax  sale,  or  his  heirs  or  assigns,"  are  in  addition  to  the  rem- 
edy provided  by  the  act  for  the  relief  of  occupying  claimants, 
and  must  be  complied  with  before  the  land-owner  is  entitled  to 
possession  of  the  premises. 
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2.    :  ASsvasMENT:  plsadino:  bubdem  of  proof.    Where  a 

plaintiff  admits  id  his  reply  that  certain  real  estate  was  assessedi 
but  alleges  that  sach  assessment  was  illegalj  the  burden  of  proof 
is  upon  him  to  show  such  illegality. 

3.  Tax  deed:  description.    Two  separate  and  distinct  tracts  of 

land  may  be  included  in  the  same  tax  deed,  and  such  joinder 
in  the  deed  will  not  necessarily  raise  a  presumption  that  such 
tracts  were  sold  in  gross. 

4.  I  LIMITATION.  A  tax  deed  must  be  valid  on  its  &ce  to 
entitle  the  party  claiming  under  it  to  the  benefit  of  the  special 
limitation  of  the  revenue  law. 

5.  :  BEDEMPTION.  Under  the  revenue  law  of  1869,  the  land- 
owner must  pay  all  taxes  paid  by  the  purchaser  at  tax  sale, 
having  a  tax  deed,  with  interest  thereon,  before  he  is  entitled 
to  Judgment  for  the  possession  of  the  land. 

Ebrob  to  the  district  oourt  for  Grage  oountj.    Tried  be- 
low before  Weaver,  J. 


A.  H.  Baboock  and  /.  H,  Broody,  for  plaintiffi  in  error. 

Induding  two  separate  and  distinct  tracts  in  deed  creates 
no  presumption  that  they  were  assessed  and  sold  as  one 
tract.  I^aws  of  1869,  §  62,  p.  203.  Nekon  v.  Botmtreey 
23  Wis.,  871.  SiUiman  v.  Frye,  Gilm.,  664.  The  deed 
was  admissible.  As  to  seal,  see  Huey  v.  Van  Wie,  23  Wis., 
613.  Putney  v.  CkOer,  11  N.  W.  JR.,  437.  Greenleaf  on 
Evidence,  §  503.  Gen.  Stat,  §  32,  p.  237.  On  limitation 
of  actions,  cited  Cooley  on  Taxation,  376.  Blackwell  on 
Tax  Titles,  §  664.  Angell  on  Limitations,  §  22.  8goU  v. 
HkkoXj  7  Ohio  State,  93.  Bradstreet  v,  HuntingtoUy  5 
Peters,  402.  Jackson  v.  Diffendorf,  8  Johns.,  267.  Orif- 
fins  V.  Totinham,.!  Watte  &  Serg.,  488.  Burroughs  on 
Taxation,  343.  Pillow  v.  Roberts,  13  How.,  472.  On 
admission  of  evidence  of  rents  and  proiite,  cited:  Sedgwick 
&  Wait  on  Trial  of  Title  to  Land,  §  678.  Mxm  v.  Porter, 
38  Miss.,  401.  Davis  v.  Lark,  30  Wis.,  808.  Jaokstm  v, 
Loomis,  4  Cow.,  168.  As  to  improvemente,  cited:  How- 
ard V,  Lamaster,  11  Neb.,  582. 
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R.  W.  Sabin  and  J.  A.  Smith  ( Walter  J.  Lamb  with 
them),  for  defendants  in  error. 

Deed  was  properly  excluded.  Black  well  on  Tax  Titles, 
401.  Carlisle  v.  Longwoi'th,  5  Ohio,  369.  Jones  v.  De- 
vore,  8  Ohio  State,  430.  HaUer  v.  Blaco,  10  Neb.,  36. 
MiUer  V.  Hurfordy  11  Neb.,  383.  Grimm  v,  (yOonnell, 
54  Cal.,  623.  Cooley  on  Taxation,  324.  Atkins  v.  Kin^ 
nan,  10  Wend.,  240.  Lain  v.  Cooky  15  Wis.,  446.  Maaey 
V.  Clabaughy  1  Gilm.,  26.  Smith  v.  HUemaUy  1  Seam*^ 
323.  Harrington  v.  City  of  Worchestery  6  Allen,  578. 
Ferris  v,  Coover,  10  Cal.,  632.  Mayo  t?.  Haynie,  50  Cal., 
73.  As  to  description  of  two  tracts  in  one  deed,  see  HaU 
V.  Dodge,  18  Kan.,  279.  Walker  v.  Moore,  2  Dillon,  256. 
Statute  of  limitations  does  not  run.  Sutton  v.  StonCy  4t 
Neb.,  319.  Watersim  v.  Devoe,  18  Kan.,  223.  McGav- 
ock  V.  Pollock,  13  Neb.,  536.  Howard  v.  Lamaster,  11 
Neb.,  582.  Cogel  v.  Raphy  24  Minn.,  197.  Woff(yrd  v. 
McKinniey  23  Texas,  36.  Rents  and  profits.  Dungal  v. 
Van  Phvly  8  Iowa,  269.  Wolcoit  v.  Tovmsendy  49  Iowa. 
456.    Improvements.   Bucha/nam,  v.  Dorseyy  11  Neb.,  376, 

Maxwell,  J. 

This  is  an  action  to  recover  possession  of  the  S.  E.  ^  of 
section  27,  T.  4,  R.  6  E.,  in  Gage  county,  and  for  the  rents 
and  profits  of  the  same.  The  defendants  below  made  a  num- 
ber of  defenses,  among  which,  after  a  denial  of  the  plain- 
tiff ^s  title,  they  claim  to  be  owners  of  said  land  under  a 
tax  deed  to  one  Towle,  dated  November  28,  1873;  that 
said  Towle  took  possession  of  said  land  under  said  deed, 
and  cultivated  and  improved  the  same,  and  had  open,  ex- 
clusive, notorious,  adverse  possession  thereof  for  more 
than  three  years  under  said  deed,  and  thereby  acquired  a 
complete  and  perfect  title  to  the  same.  There  is  also  an 
all^ation  that  he  paid  taxes  thereon  amounting,  with  in- 
terest, to  the  sum  of  $600.     The  plaintiflfe,  in  their  reply, 


224   SUPREME  COURT  OF  NEBRASKA, 

Towle  ▼.  Holt 

deny  in  substance  the  new  matter  contained  in  the  answer, 
but  say:  "That  a  pretended  assessor  of  the  pretended  pre- 
cinct in  which  said  land  was  situated,  on  or  about  the  first 
day  of  April,  a.d.  1870,  made  a  pretended  assessment  of 
said  lands  for  the  year  1870,  by  copying  a  pretended  as- 
sessment roll  of  said  Gage  county,  for  the  year  1869,  and 
in  no  other  way;  that  said  pretended  assessor,  who  made 
said  pretended  assessment  of  said  premises,  did  not  take 
and  subscribe  an  oath  to  perform  the  duties  of  assessor  in 
and  for  said  precinct  for  said  year,  as  required  by  law,  or 
in  any  manner,  nor  did  he  list  or  have  listed  said  property 
or  any  property  for  taxation  of  said  precinct  for  the  year 
1870/^  This  will  be  adverted  to  hereafter.  There  is  no 
denial,  except  in  a  general  way,  that  the  defendants  paid 
the  taxes  as  stated  in  the  answer.  On  the  trial  of  the 
cause,  a  verdict  was  returned  in  favor  of  Holt  and  Sabin, 
for  the  possession  of  the  land  and  for  the  sum  of  $616.60 
rents  and  profits,  and  the  defendants  were  allowed  nothing 
for  their  improvements,  nor  for  taxes  paid. 

It  appears  from  the  record  that  Albert  Towle  purchased 
the  land  in  controversy  at  public  sale  in  1871,  for  the  taxes 
due  thereon  in  the  year  1870;  that  in  November,  1873, 
and  after  the  time  for  redemption  had  expired,  he  obtained 
a  tax  deed  for  said  land ;  that  the  entire  tract  at  that  time 
was  unbroken  prairie,  and  that  he  broke  up  and  cultivated 
about  125  acres  of  the  same.  All  the  testimony  tends  to 
show  that  the  entire  value  of  the  rents  and  profits  was  de- 
rived from  that  portion  of  the  land  broken  up  by  Towle. 
Charles  L.  Schell,  a  brother-in-law  of  Sabin,  adled  for 
the  plaintiff  below,  testified:  "I  would  put  such  tillable 
land  at  $2  to  $2.50  per  aci-e,  cash  rent.  1  don't  know 
whether  it  was  all  under  cultivation."  R.  W.  Sabin,  one 
of  the  plaintifis  below,  testified:  ^'The  east  half  of  the 
south-west  quarter  is  mostly  broken,  probably  all  of  it; 
there  may  be  a  little  over  120  acres  broken.'^  These  wit- 
nesses were  the  only  ones  produced  by  the  plaintiff. 
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The  condition  of  the  case  therefore  is  this:  Towle  pur- 
chased the  land  at  tax  sale  and  obtained  a  deed  for  the 
same.  He  thereupon  broke  up  about  126  acres,  and  culti- 
vated the  same  up  to  the  time  of  his  death,  which  occurred 
in  1879,  and  paid  the  taxes  due  thereon;  that  since  the 
death  of  Towle,  his  heirs,  who  were  the  defendants  below, 
have  received  the  rents  and  profits  for  which  the  judgment 
for  $616.60  was  rendered  against  them,  while  they  were 
not  permitted  to  recover  for  taxes  paid,  nor  for  the  costs  of 
the  breaking,  which  produced  the  rents  and  profits.  Can 
such  a  judgment  be  sustained? 

The  case  must  be  governed  mainly  by  the  provisions  of 
the  revenue  law  of  1869.  Section  104  of  that  act  reads  as 
follows:  "Deeds  hereafter  executed  by  the  county  treas- 
urer for  real  estate  sold  for  taxes  shall  be  prima  fade  evi- 
dence, in  all  controversies  and  suits  in  relation  to  the  rights 
of  the  purchaser,  his  heirs  or  assigns,  to  the  land  thereby 
conveyed,  of  the  following  facts : 

Mrat.  That  the  land  conveyed  was  subject  to  taxation^ 
and  had  been  assessed  at  the  time  and  in  the  manner  re- 
quired by  law. 

Second.  That  the  taxes  were  not  paid  at  any  time  be- 
fore the  sale. 

Third.  That  the  lands  conveyed  had  not  been  redeemed 
from  the  sale  at  the  date  of  the  deed. 

Fourth.  That  the  land  was  advertised  for  sale  in  the 
manner  required  by  law. 

Mflh.  That  the  land  was  sold  for  taxes  as  stated  in  the 
deed. 

Sixth.  That  the  grantee  in  the  deed  was  the  purchaser, 
or  his  or  her  assignee. 

Seventh.  That  the  sale  was  conducted  in  the  manner 
required  by  law,  and  this  shall  apply  as  well  to  private  as 
to  public  sales  made  by  the  treasurer  for  taxes;  and  in  all 
suits  involving  the  title  to  land  claimed  and  held  under 
and  by  virtue  of  a  deed  executed  by  the  treasurer  as  afore- 
17 
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said^  the  party  claiming  adverse  title  shall  be  required 
to  prove^  in  order  to  defeat  the  said  title,  either  that  the 
land  was  not  subject  to  taxation  at  the  date  of  the  sale, 
that  the  taxes  had  been  paid,  that  the  land  had  never  been 
assessed  for  taxation,  that  the  land  had  not  been  adver- 
tized for  sale  as  requii*6d  by  law,  or  that  the  same  had  been 
redeemed  according  to  the  laws  of  the  state,  aud  that  such 
redemption  was  made  for  the  use  and  benefit  of  persons 
having  the  right  of  redemption  under  the  laws  of  this 
state;  and  in  no  event  shall  a  decree  or  judgment  be  ren- 
dered against  the  purchaser  until  the  claimant  shall  have 
paid  to  said  purchaser,  his  heirs  or  assigns,  the  full  value 
of  any  and  all  improvements  he  has  put  upon  said  real 
estate,  which  shall  be  determined  by  arbitration  accord- 
ing to  the  laws  of  this  state,  or  by  trial  by  jury  in  any 
court  cf  competent  jurisdiction,  and  shall  also  have  paid 
over  to  the  county  treasurer  for  the  use  of  the  purchaser, 
in  case  judgment  be  rendered  against  him,  the  amount 
necessary  to  redeem  the  land  at  that  date,  at  the  same  rates 
as  provided  by  law  in  cases  where  the  land  is  redeemed 
within  two  years  from  the  date  of  sale;  provided,  that 
no  person  shall  be  compelled  to  pay  for  any  improvements 
made  prior  to  the  date  of  the  treasurer's  deed." 

These  provisions  are  applicable  to  all  causes  where  im- 
provements have  been  made  under  tax  deeds,  and  are  in 
addition  to  the  remedy  given  by  the  occupying  claimant's 
act.  To  entitle  the  party  to  recover  it  is  not  necessary 
that  his  tax  deed  should  be  valid,  because  if  that  was  the 
case  he  would  need  the  aid  of  no  statute  to  enable  him  to 
recover  for  his  improvements,  as  he  would  have  the  entire 
title. 

The  tax  deed  was  objected  to:  First,  Because  it  does  not 
appear  that  the  land  was  subject  to  taxation,  or  had  been 
assessed  at  the  time  and  in  the  manner  required  by  law. 
These  objections  were  sustained  and  the  deed  excluded.  It 
does  appear  from  the  evidence  of  the  plaintiff  below,  that 
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the  land  was  entered  by  Charles  B.  Holt^  prior  to  1869, 
and  that  a  patent  for  the  same  was  issued  in  that  year^  so 
that  it  is  clear  that  the  lands  were  taxable. 

The  second  objection  is  untenable,  because  the  plain- 
tiffii  below  admit  in  their  reply  that  the  land  was  assess- 
ed. It  is  true,  it  is  called  a  pretended  assessment,  but 
haying  admitted  the  assessment,  the  burden  of  proving 
its  invalidity  is  upon  them.  WHer  v.  Hurfordy  13 
Neb.,  13.  The  court  therefore  erred  in  sustaining  these 
objections. 

It  was  also  objected  that  the  deed  did  not  recite  the 
place  of  the  sale  of  the  land.  This  we  find  on  examinar 
tion  to  be  true. 

In  HaUer  v.  BlaoOy  10  Neb.^  36^  it  was  held  by  a  ma* 
jority  of  the  court  that  the  failure  to  recite  in  a  tax  deed 
the  place  of  sale  of  land  sold  at  public  tax  sale  was  a 
fatal  defect.  The  writer  filed  a  dissenting  opinion  in  that 
case,  and  while  he  sees  no  reason  to  change  his  views 
therein  expressed,  still  the  decision  has  to  some  extent  be- 
come a  rule  of  property,  and  if  changed  at  all,  it  should 
be  done  by  the  l^islature.  This  objection  therefore  was 
properly  sustained. 

Objection  was  made  to  the  deed  because  two  separate 
and  distinct  tracts  of  land  not  contiguous  were  taxed  and 
sold  together  for  a  sum  in  gross.  It  is  a  sufficient  answer 
to  say  that  it  is  not  sustained  by  the  record.  While  two 
separate  and  distinct  tracts  were  included  in  the  deed,  as 
the  statute  provides  they  may  be,  yet  it  does  not  appeair 
that  they  were  sold  together.  The  court  therefore  erred 
in  sustaining  this  objection. 

The  4th,  6th,  6th,  and  7th  objections  were  too  general 
to  be  considered. 

For  the  sole  reason,  therefore,  that  the  deed  failed  to 
show  that  the  lands  were  sold  at  the  door  of  the  court 
house^  it  was  properly  excluded  as  evidence  of  title.  It 
was  proper  to  be  considered^  however,  for  the  purpose  of 
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showinjz:  oolor  of  tide,  and  that  the  improvements  were 
made  under  it. 

The  defendants  below  claim  that  possession  under  this 
deed  for  three  years  entitles  them  to  the  benefit  of  the 
special  statute  of  limitations  provided  in  the  revenue  law. 
This  question  was  before  the  court  in  Sutton  v.  Stone,  4 
Neb.,  319,  and  it  was  held  that  to  entitle  a  party  to  the 
benefit  of  the  special  limitation,  the  deed  must  conform  to 
the  statutory  requirements.  In  other  words,  the  deed  on 
its  face  must  be  valid.  Whei'e  a  party  is  in  actual  posses- 
sion under  such  a  deed  for  the  requisite  length  of  time, 
the  court  will  not  inquire  into  mere  irregularities  in  the 
proceedings  leading  up  to  the  tax  deed.  But  if  the  deed 
is  not  in  the  form  required  by  the  statute,  the  invalidity 
appearing  on  the  face  of  the  deed,  it  is  mere  color  of  title 
under  which  a  party  must  retain  adverse  possession  for  ten 
years  to  acquire  an  absolute  title. 

The  last  question  presented  is  the  right  of  the  defend- 
ants below  to  recover  the  taxes  paid  with  the  interest 
thereon.  It  will  be  observed  that  sec.  104  above  quoted, 
required  the  party  claiming  the  land  to  pay  to  the  county 
treasurer  for  the  use  of  the  purchaser,  in  case  judgment 
should  be  rendered  against  him,  the  amount  necessary  to 
redeem  the  land  at  that  date,  with  interest.  This  is  an 
equitable  provision.  Under  our  constitution  and  laws,  all 
property  not  belonging  to  the  state,  or  the  United  States, 
or  used  for  charitable  or  benevolent  purposes,  is  taxable. 
That  is,  the  burdens  of  taxation  are  intended  to  be  evenly 
distributed  upon  all  taxable  property  in  the  state,  and  taxes 
are  made  a  lien  upon  real  estata,  from  the  first  day  of 
March  of  each  year.  At  the  time  of  the  passage  of  the 
act  in  question,  there  was  no  mode  of  enforcing  this  lien, 
consequently  if  a  party  purchased  a  tract  of  land  at  tax 
sale  and  obtained  a  deed  therefor,  and  the  title  thereafter 
failed,  he  would  have  been  entirely  without  remedy  but  for 
the  above  provision.    The  law  therefore  says  in  efiect  to 
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the  land  owner,  "you  failed  to  pay  your  taxes  upon  your 
land,  and  because  of  your  default  it  was  sold  for  said  taxes 
and  purchased  by  the  person  holding  the  tax  deed,  who 
has  a  lien  thereon  for  the  same,  which  is  a  defense  pro 
ianto.^* 

In  1876,  the  section  above  referred  to  was  amended, 
but  the  amendment  did  not  affect  rights  acquired  under  the 
act,  and  Mr.  Towle  having  acquired  an  interest  in  the  land 
by  his  purchase  at  tax  sale,  and  tax  deed,  had  a  right  to 
protect  the  same  by  the  payment  of  all  taxes  thereafter 
lawfully  assessed  a£:ainst  the  land.  Holt  and  Sabin,  there- 
fore,  in  any  event  musl^  in  addition  to  the  improvementB, 
pay  the  defendants  below  the  taxes  paid  with  interest 
thereon.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

SeYEBSED  AlTD  BEMANDED. 
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A.  P.  Clark,  plaintiff  in  ebbob,  v.  John  P.  Stbong,  56  5o 

DEFENDANT  IN  EBBOB. 

1.  Election  oontest:  apfxal:  bond.    In  a  contested  election 

case,  an  appeal  was  taken  to  the  district  court,  the  bond  being 
signed  by  sureties,  but  not  by  the  appellant.  On  motion  to 
dismiss,  because  the  bond  was  not  filed  by  the  appellant,  the 
motion  was  sustained.     Heldj  To  be  error. 

2.  Appeal:  costs:    stifttlatiok.    Where  a  party  enters  into  a 

stipulation  to  pay  all  costs  in  case  no  appeal  is  taken,  and  fails 
to  pay  the  costs,  he  cannot  insist  upon  the  stipulation  to  pre- 
vent an  appeal. 

Ebbob  to  the  district  court  for  Colfax  county.    Tried 
below  before  Post,  J. 

/.  A.  Grimisoriy  for  plaintiff  in  error. 
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Appeal  bond.  CfDea  v.  Washington  Ocmnty,  3  Neb., 
118.  Right  of  appeal.  MeCrary's  Law  of  Election,  §§ 
316, 360, 382.  KeOar  v.  Chapman,  34  Cal.,  635.  Mann 
V.  Oassidy,  1  Brewster,  43.  People  v.  Holden,  28  Cal., 
139. 

Phelps  &  Thomas,  for  defendant  in  error,  cited :  Wells' 
Law  and  Fact,  §  633.     Lydick  v.  Komer,  13  Neb.,  10. 

Maxwell,  J. 

At  the  general  election  in  November,  1881,  the  plaintiff 
and  defendant  were  candidates  for  the  office  of  superin- 
tendent of  public  instruction  of  Colfax  county,  the  plain- 
tiff receiving  the  certificate  of  election.  The  defendant 
thereupon  contested  his  election  in  the  county  court,  and  on 
the  trial  the  court  found  that  581  l^al  votes  were  cast  for 
the  defendant,  and  580  for  the  plaintiff.  Judgment  was 
thereupon  rendered  in  favor  of  the  defendant.  The  par- 
ties then  entered  into  a  stipulation,  in  writing,  that  the  de- 
fendant would  pay  all  costs,  which  amounted  to  a  very 
large  sum,  and  the  plaintiff  would  not  appeal  the  cause. 
Whether  this  stipulation  was  valid  or  not  is  unnecessary 
to  determine,  as  the  defendant  has  wholly  failed  to  comply 
with  its  terms,  and  therefore  can  claim  nothing  under  it. 
It  is  a  mere  accord  without  satisfaction. 

Within  ten  days  from  the  rendition  of  the  judgment,  a 
bond,  not  signed  by  the  plaintiff,  but  by  sufficient  sureties, 
was  duly  filed  in  the  county  court  and  approved,  and  an  ap- 
peal taken.  In  the  district  court  the  defendant  moved  to  dis- 
miss the  appeal.  Ist.  Because  no  proper  bond  for  an  ap- 
peal had  been  filed.  2d.  Because  the  plaintiff  had  waived 
the  right  to  appeal.  The  motion  was  overruled  with  leave 
to  the  defendant  to  file  a  supplemental  motion.  The  de- 
fendant thereupon  filed  a  supplemental  motion  to  dismiss 
the  appeal  upon  the  ground  that  the  appeal  bond  was  filed 
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without  the  plaintiff's  knowledge  or  consent.  Several  afiS- 
davits  were  filed  to  support  the  motion,  which  was  sus- 
tained and  the  appeal  dismissed.  The  question  to  be 
determined  is,  did  the  court  err  in  dismissing  the  appeal 
for  the  cause  stated? 

Sec.  98  of  the  election  law  provides  that  a  party  against 
whom  judgment  is  rendered  may  appeal  to  the  district 
court,  and  shall  "give  a  bond  with  security  to  be  approved 
by  the  court"  Sec.  100  is  to  the  same  effect,  but  different 
conditions  being  made.  There  is  no  time  designated  in 
the  statute  within  which  an  appeal  is  to  be  taken,  nor  is  the 
question  of  time  raised  by  the  motion.  The  statute  does 
not  require  the  appellant  to  sign  the  bond,  the  language  be- 
ing similar  in  meaning  to  sec.  1007  of  the  code.  The  bond 
thei-efore  for  the  purposes  of  the  motion  was  in  proper  form, 
and  duly  filed  and  approved.  Whether  it  was  filed  by  the 
direction  of  the  plaintiff  or  not,  he  claims  the  benefit  of 
the  same,  and  was  endeavoring  to  prosecute  his  appeal  to 
effect  when  the  cause  was  dismissed.  The  act  in  that  re- 
gard may  be  compared  to  ratification  by  a  principal  of  the 
acts  of  his  agent.  Proceedings  in  regard  to  appeals  are 
construed  very  liberally  in  order  to  presc-ve  the  rights  of 
parties,  and  prevent  a  failure  of  justice,  and  a  party  will 
not  be  deprived  of  this  right,  unless  through  his  negligence 
he  has  failed  to  take  the  appeal  within  the  time  limited, 
or  has  failed  in  some  other  material  matter  to  comply  with 
the  law. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Beyebsed  and  bemanbed. 
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443/   John  Claby,  plaintiff  in  error,  v.  The  B.  &  M. 

R.  R.  Co.,  DEFENDANT  IN  ERROR. 

Railroads:  quardb  abound  outs.  A  railroad  company  !•  not 
required  within  the  limits  of  a  city,  to  place  guards  around  a 
cut,  away  from  a  public  thoroughfare,  to  prevent  animals,  grac- 
ing near  the  cut  in  violation  of  law,  from  falling  down  the  bank. 

Error  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

C  W.  BeymowTy  for  plaintiff  in  error,  cited:  1  Thomp- 
son on  Negligence,  300.  Young  v.  Harvey,  16  Indiana, 
314.  Bush  V,  Brainardy  1  Cowen,  78.  Hess  v.  LupUm, 
7  Ohio,  216.  Maxwell's  Justice,  361.  Femow  v.  Du- 
buque R,  i2.,  22  Iowa,  628.  Botms  v.  District,  1  Otto, 
540. 

Marquett  &  Deweese,  cited:  Haden  v.  Bust,  39  HL,  186. 
Railroad  Co.  v,  Linder  et  al.,  89  111.,  433.  Railroad  Co.  v. 
Munger,  5  Denio,  256.  2  E.  D.  Smith  (N.  Y.),  257. 
Mentges  v.  N.  Y.  &  Harlem  R,  jB.,  1  Hilton,  426.  Rail- 
road Co.  V.  McKinney,  24  Ind.,  283.  C,  B.  &  Q.  R.  R 
Co.  V.  Carter,  20  Ills.,  391.  EllioU  v.  Railroad  Co.,  66 
Mo.,  683.  Davis  V.  B.  &  if.  R,  R.,  26  Iowa,  650.  Rogers 
V.  R.  R.  Co.,  26  Iowa,  568.  K.  P.  Ry.  Co.  v.  Landis,  24 
Kan.,  406.  C.  B.  R.  R.  Co  v.  Lea,  20  Kan.,  363.  Rait- 
road  Co.  v.  Lawrence,  13  O.  S.,  66. 

Maxwell,  J. 

This  is  an  action  by  the  plaintiff  against  the  defendant, 
to  recover  for  the  value  of  a  horse  killed  by  falling  down 
the  side  of  a  cut,  alleged  to  have  been  made  by  grading  the 
defendant's  road.  A  demurrer  to  the  petition  was  sus- 
tained in  the  court  below  and  the  action  dismissed.  The 
only  error  assigned  in  this  court  is,  that  the  court  erred  in 
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sostaining  the  demurrer.  The  following  is  a  copy  of  the 
petition:  "The  said  John  Clary,  plaintiff,  complains  of 
the  said  Burlington  &  Missouri  River  Railroad  in  Ne- 
braska, for  that  the  defendant  before  and  at  the  time  of 
the  committing  of  the  grievances  hereinafter  mentioned, 
to-wit:  on  the  28th  day  of  July,  a.d.  1880,  was  the  owner 
and  occupier  of  a  certain  railroad  running  through  Ne- 
braska City,  Otoe  county,  state  of  Nebraska,  and  the  said 
plaintiff  further  saith  that  said  defendant  in  constructing 
the  track  of  said  railroad  running  south-easterly  of  the 
eastern  terminus  of  Ferry  street  in  Kearney  City,  now  a 
part  of  Nebraska  City,  Otoe  county,  state  of  Nebraska, 
excavated  the  ground  along  the  line  of  said  railroad  track, 
leaving  a  high,  steep,  and  dangerous  embankment  on  the 
south-western  side  of  said  railroad  track  at  the  place  de- 
scribed as  aforesaid,  unprotected,  unfenced,  and  without 
any  safeguards  whatever  as  required  by  the  law  of  the 
land.  And  the  said  plaintiff  says  that  in  consequence 
of  the  negligence  and  carelessness  of  said  defendant,  in 
permitting  said  high,  steep,  and  dangerous  embankment, 
described  as  aforesaid,  to  remain  and  maintain  in  said  un- 
fenced and  unguarded  condition,  and  without  safeguards 
of  any  kind,  plaintiff's  horse  of  the  value ^  of  seventy- 
five  dollars,  casually  and  without  fault  of  the  said  plaintiff, 
strayed  on  the  night  of  the  day  and  year  aforesaid,  in  and 
upon  the  ground  occupied  by  the  railroad  of  the  said  de- 
fendant as  aforesaid,  and  slipped  and  fell  from  the  top  of 
said  high  and  steep  and  dangerous  embankment,  described 
and  set  forth  as  aforesaid,  down  to  the  railroad  track,  as 
aforesaid,  and  was  then  and  there  killed  by  said  fall,  to 
the  damage  of  said  plaintiff  in  the  sum  of  seventy-five 
dollars.  The  said  plaintiff  therefore  prays  judgment 
against  said  defendant,'^  etc. 

We  are  not  aware  of  any  statute  in  this  state  requiring 
a  railroad  company  to  fence  its  road  within  the  limit  of  a 
city  or  village.     Indeed  the  statute  (Comp.  St.,  381)  ex- 
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presslj  excepts  the  crossings  of  public  roads,  and  high- 
ways, and  towns,  dties,  and  villages,  from  the  operation  of 
the  act. 

The  action  therefore  must  be  governed  by  the  principles 
of  the  common  law. 

If  an  excavation  was  made  so  near  a  public  road  that 
persons  or  animals  passing  along  the  road  might  acciden- 
tally fall  into  the  same,  it  would  be  the  duty  of  the  party 
making  the  excavation  to  erect  suitable  guards  to  prevent 
such  accidents,  and  upon  &ilure  to  do  so,  the  party  injured 
could  recover  whatever  damages  he  may  have  sustained 
from  the  neglect.  Cooley  on  Torts,  660.  Beck  v,  Oarier, 
68  N.  Y.,  283.  B.  &  O.  R.  B.  Oo.  v.  Boteler,  38  Md., 
668.  Davis  v.  HiU,  41  N.  H.,  329.  Vale  v.  Bliss,  50 
Barb.,  358.  Hardoadle  v.  Railroad  Co.,  4  H.  K,  67. 
Barnes  v.  Ward,  2.  C.  &  K.,  661.  But  where  a  party 
makes  an  excavation  on  his  own  land  away  from  a  public 
thoroughfare,  we  are  not  aware  of  any  case  in  which  it  is 
held  that  a  party  making  the  excavation  must  erect  guards 
around  the  same  for  the  protection  of  persons  or  stock 
trespassing  on  such  land.  There  is  no  obligation  in  such 
case. 

It  is  claimed  that  the  case  of  Young  v,  Harvey,  16  Indi- 
ana, 34,  supports  the  plaintiff's  claim.  In  that  case,  one 
Harvey  commenced  digging  a  well  near  the  line  of  a  street 
upon  an  uninclosed  lot  owned  by  him,  and  dug  the  same  to 
the  depth  of  six  feet,  and  then  abandoned  it  in  an  unfin- 
ished condition,  and  it  was  uncovered  or  only  partially 
covered.  Horses,  cows,  and  hogs  were  permitted  by  law 
to  run  at  large  in  the  street.  A  horse  belonging  to  the 
plaintiff,  fell  into  the  unfinished  well  and  was  killed.  The 
court  held  that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  horse.  The  court  below  had  held  that  the 
action  could  not  be  maintained.  The  court  say :  '^  Whether 
it  can  be  or  not  depends  upon  the  degree  of  probability  there 
was  that  such  an  accident  might  happen  from  thus  leaving 
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exposed  the  partially  dug  well;  considered  perhaps  in  con- 
nection with  the  usefulness  of  the  act  or  thing  causing  the 
danger.  Dvmhamv.  Mussdmanj  2  Black.,  96.  If  the  pro- 
bability was  so  strong  as  to  make  it  the  duty  of  the  owner 
of  the  lot,  as  a  member  of  the  community  from  the  danger 
to  which  the  pit  exposed  its  members,  in  person  and  prop- 
erty, he  is  liable  to  an  action  for  loss  occurring  through  his 
n^lect  to  perform  that  duty.^' 

We  think  that  is  a  correct  statement  of  the  law  as  ap- 
plied to  the  facts  of  that  case.  But  the  case  is  not  appli- 
cable to  the  facts  stated  in  the  petition. 

In  Dwnham  v.  Muaselrrum,  2  Black.,  96,  the  action  was 
for  the  loss  of  a  horse  running  at  large,  which  was  killed 
by  a  falling  tree  which  had  been  set  on  fire  by  the  defend- 
ant. It  was  held  that  unless  it  was  shown  that  there  was 
some  degree  of  probability  that  the  burning  down  of  the 
tree  would  have  done  the  plaintiff  an  injury,  there  was  no 
liability. 

In  the  case  under  consideration,  the  horse  was  running 
at  large  in  the  night  time,  in  violation  of  the  statute,  and 
80  far  as  appears  was  trespassing  upon  the  lands  of  another. 
The  place  at  which  the  accident  occurred  is  not  allied  to 
have  been  on  or  near  any  thoroughfare,  nor  does  it  appear 
that  the  defendant  was  under  any  obligation  to  erect  bar- 
riers at  the  place  designated  to  prevent  an  accident  to  the 
plaintiff's  stock.  The  petition  therefore  fails  to  state  a 
cause  of  action^  and  the  judgment  must  be  affirmed. 

JXTDOMBNT  AFFIBMED. 


40    717 
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85  jKi,     Raymond  Brothers  &  Co.,  plaintiffs  in  error,  v. 
s2  ^  William  R.  Strine,  defendant  in  error. 

14    236 

tut     «wy> 

36  411      Practice  in  justices'  court:  tacation  of  judgment.    Ade- 
I4^p6  fendant  having  entered  an  appearance  to  the  action  by  filing  a 

motion  for  security  for  costs,  but  not  appearing  on  the  day  of 
trial|  is  not  entitled  as  of  right,  under  sec.  1001  of  the  code,  to 
have  the  judgment  against  him  set  aside. 

Error:  waiter  or.  Taking  an  order  for  leave  to  plead  in  the  dis- 
trict court  after  an  erroneous  reversal  of  the  judgment  of  a 
justice  of  the  peace,  the  order  being  afterwards  vacated,  is  not 
a  waiver  of  the  error,  nor  does  it  estop  a  party  from  prosecu- 
ting error  to  this  court  on  the  judgment  of  reversal. 

Error  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

Watson  &  Wodehouae,  for  plainti&  in  error. 

(7.  W.  Seymour y  for  defendant  in  error. 

Lake,  Ch.  J. 

The  facts  of  this  case  bring  it  clearly  within  the  prin- 
ciple held  in  Strine  v,  Kaufman,  12  ]^eb.,  423.  The  mo- 
tion for  security  for  costs  was  an  appearance  to  the  action 
and  following  the  decision  in  that  case,  that  where  there  is 
such  appearance  by  the  defendant,  he  is  not  entitled,  as  of 
right,  under  sec.  1001  of  the  code,  to  have  the  judgment 
against  him  set  aside,  the  judgment  of  the  district  court 
must  be  reversed,  and  that  of  the  justice  of  the  peace  re- 
instated and  affirmed. 

It  is  urged  on  behalf  of  the  defendant  in  error,  that  be- 
cause the  plaintiffs,  after  the  reversal  of  the  justice's  judg- 
ment in  the  district  court,  took  leave  to  file  a  petition  (which, 
however,  was  afterwards  vacated  by  order  of  the  court),  they 
thereby  waived  the  error  committed  against  them,  and  are 
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estopped  from  proceeding  in  this  court  to  question  the 
correctness  of  the  judgment  of  reversal.  Such  possibility 
might  have  been  the  effect  of  taking  the  order  for  leave  to 
plead^  if  it  had  not  been  afterwards  vacated.  This,  how- 
ever, we  do  not  decide.  But,  whatever  the  effect  would 
have  been  had  the  order  remained,  we  must  hold  that,  be- 
ing set  aside,  the  plaintiff  had  the  same  right  to  prosecute 
error  to  this  court,  as  if  it  had  not  been  made.  It  was 
not  a  waiver  of  the  error  in  the  judgment  of  reversal. 

Judgment  AOCX)RDiNaLY. 


C.  W.  MaKSH  ET  AL.,  PLAINTIPE8  IN  ERROR,   V.   CaRL 

Synder,  defendant  in  error. 

!•  Irrelevant  testimony.  On  the  trial  of  an  action  for  the 
price  of  a  Marsh  wind  mill|  sold  with  warranty  as  to  its  ca- 
pacity for  pumping  water,  the  defense  being  that  the  mill 
failed  to  come  up  to  the  requirements  of  the  warranty,  testi- 
mony showing  the  worthless  character  of  another  mill  of  the 
same  name,  and  purchased  by  the  witness  from  the  same  parties 
from  whom  the  mill  in  controversy  was  obtained,  is  irrelevant 
and  inadmissible. 

2.  Evidence :  bill  of  bzoeptions.  When  the  judge,  in  a  bill 
of  exceptions,  certifies  that  the  plaintiffs  <*  introduced  evidence 
tending  to  prove  the  allegations  of  the  bill  of  particulars," 
this  will  be  taken  as  showing,  sufiiciently  for  a  proceeding  in 
error,  that  there  was  evidence  enough  to  submit  to  the  Jury, 
and  to  have  warranted  a  finding  in  their  favor  upon  the  issue 
joined. 

8.      :   SZCSPTION  TO  ILLEGAL  TESTIMONY  :   WAITER.      Where 

an  exception  is  duly  taken  to  the  admission  of  illegal  testimony, 
it  is  not  waived  by  cross  examining  the  witness  respecting  it. 

Error  to  the  district  court  for  Seward  county.    Tried 
below  before  Post,  J. 
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MoExUip  &  PagCy  for  plaintiff  in  error,  cited:  Greenleaf 
on  Evidence,  sec.  51.  1  Wharton's  Evidence,  sec.  29,  and 
note  3.  MaiHer  v.  Propeller  Oo.y  61  N.  Y.,  312.  Maginn 
V.  Railroad  J  115  Mass.,  240.  Oov.  v,  Campbell j  17  Ala., 
666.  McOarbriey  v.  The  Territory ,  1  Neb.,  121.  Bank  v. 
Whwfidd,  24  Wend.,  419.  Jack^m  v.  TuMle,  7  Cowen,  364. 

Norval  BroiherSy  for  defendant  in  error. 

Plaintiffs  did  not  establish  a  fnlfiUment  of  warranty. 
Schvitz  V.  Lepage,  21  111.,  159.  Berddl  t?.  Berdetty  80  IlL, 
607.  Christ  v.  Wray,  76  111.,  205.  iJ.,  R.  I.  &  St.  L.  R. 
jB.  Co,  v.  Rafferty,  73  111.,  62.  Richey's  testimony  was 
<5ompetent.  Brooks  v,  McDonnell  et  al.,  41  Wis.,  139. 
Taylor  v.  Boggs,  20  O.  8.,  516.  If  irrelevant  and  incom- 
petent, yet  by  plaintiffs'  cross-examining  Kichey  upon  all 
his  testimony,  and  by  culling  Gerrans  to  disprove  the  same 
matter,  is  a  waiver  of  the  error.  Cropsey  v.  Averilly  8  Neb., 
158.  1  Greenleaf  Ev.,  sec.  421.  Flagg  «.  Mann,  2  Sumn., 
487.  Donalaon  v.  Taylor,  8  Pick.,  390.  Burden  v.  People, 
26  Mich.,  165. 

Lake,  Ch.  J. 

This  is  a  proceeding  in  error  from  Seward  county  to  re- 
verse the  judgment  of  the  district  court,  affirming  that  of 
the  county  court,  rendered  in  an  action  brought  by  the 
plaintiffs  in  error  for  the  price  of  a  Marsh  wind-mill,  pur- 
chased by  the  defendant  in  error. 

The  sale  of  the  mill  was  by  a  written  contract,  with  war- 
ranty as  to  its  working  capacity  in  pumping  water.  The 
defense  relied  on  was  the  failure  of  the  mill  to  come  up  to 
this  requirement  of  the  warranty.  The  error  complained 
of  in  the  ruling  of  the  county  court  was  in  the  admission 
of  the  testimony  of  the  witness  Richey,  called  by  the  de- 
fendant, to  the  effect  that  a  certain  other  wind-mill,  of  the 
same  name,  which  he  had  purchased  from  the  same  parties 
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as  the  defendant  purchased  his^  was  a  failure^  and  not 
equal  in  capacity  to  another  mill^  of  a  different  pattern^ 
which  he  had  afterwards  obtained  for  use  on  his  farm. 

This  testimony  was  clearly  objectionable^  and  ought  to 
have  been  excluded.  The  fact  that  the  mill  bought  by  the 
witness  was  defective,  did  not  tend  to  prove  that  the  de- 
fendant's was  a  poor  one.  The  only  effect  of  this  testi- 
mony was  to  mislead  the  jury,  and  to  cause  them  to  infer 
that  if  Richey's  mill  was  a  failure,  that  of  the  defendant 
was  probably  a  failure  also.  In  order  to  have  made  this 
testimony  pertinent  to  the  issue,  some  material  defect,  as  in 
the  design  or  construction  of  the  mills,  which  was  common 
to  both,  must  have  been  shown.  This,  however,  was  not 
attempted. 

In  1  Phillips  on  Evidence,  748,  it  is  said  *'  that  no  rea- 
sonable presumption  can  be  formed  as  to  the  making  or 
executing  of  a  contract  by  a  party  with  one  person,  in  con- 
sequence of  the  mode  in  which  he  has  made  or  executed 
similar  contracts  with  other  persons.'^  Transactions  which 
fall  within  this  class  '^  are  termed  in  law  res  inter  alios  acta, 
and  evidence  of  this  description  is  uniformly  rejected." 
And  as  an  example  of  the  application  of  the  rule  a  case  is 
cited  where  the  question  was  as  to  the  quality  of  beer  to  be 
furnished  by  the  plaintiff  to  the  defendant,  Bhd  it  was  held 
that  evidence  could  not  be  admitted  of  the  quality  of  beer 
supplied  by  the  plaintiff  to  other  persons. 

But  counsel  for  the  defendant  contend  that,  even  if 
this  testimony  were  inadmissible,  the  judgment  should  not 
be  disturbed,  because,  as  they  say,  the  plaintiff  was  not  en- 
titled to  recover  without  it,  there  being  no  evidence  of  the 
mill  in  question  coming  up  to  the  requirements  of  the  war- 
ranty. If  the  record  justified  this  assumption,  it  would 
probably  be  fatal  to  this  proceeding,  for  the  plaintiffs  must 
recover,  if  at  all,  on  the  strength  of  their  own  case,  and  not 
on  the  weakness  of  the  defendant's,  nor  because  of  the  ad- 
mission of  erroneous  evidence  against  them.     There  is  no 
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warrant,  however,  for  the  assumption  that  the  plaintiffs 
could  not,  in  any  event,  have  recovered.  The  evidence  was 
not  all  preserved.  And  the  county  judge,  in  the  bill  of  ex- 
ceptions, certifies  that  the  plaintiffs  "  introduced  evidence 
tending  to  prove  the  allegations  of  the  bill  of  particulars," 
which  must,  for  the  purposes  of  this  proceeding,  be  taken 
as  showing  that  there  was  evidence  sufficient  to  submit  to 
the  jury,  and  to  have  warranted  a  finding  in  their  favor 
upon  the  issue  joined. 

Another  point  made  on  behalf  of  the  defendant  is,  that 
although  the  testimony  was  inadmissible,  the  error  of  ad- 
mitting it  was  cured  by  the  cross-examination  of  the  wit- 
ness respecting  it,  and  authorities  are  cited  to  support  this 
view.  These  cases,  however,  do  not  so  hold.  That  of  Orap- 
sey  V.  AveriUy  8  Neb.,  151,  was  where,  after  an  exception  to 
an  erroneous  cross-examination,  the  party  excepting  not  only 
went  more  fully  into  the  matter  on  a  re-examination,  but  ac- 
tually gave  in  evidence  the  identical  bond  which  the  cross- 
examination  related  to.  The  case  of  Donahon  v.  Taylor,  8 
Pick.,  390,  was  where  the  objection  to  a  witness,  incompetent 
by  reason  of  his  interest,  was  not  made  until  after  he  had 
been  sworn  and  examined;  and  it  was  held  that  the  objec- 
tion came  too  late.  Where  an  exception  is  duly  taken  to 
the  admission  of  ill^al  testimony,  it  is  not  waived  by  a  mere 
cross-examination  of  the  witness  respecting  it. 

The  objection  to  a  reversal  of  the  judgment  of  the  dis- 
trict court,  on  the  ground  that  the  judgment  of  the  county 
court  was  not  final,  cannot  be  sustained.  If  the  judgment 
was  not  final  then  the  district  court  had  no  jorisdictiony 
and  the  judgment  of  affirmance  was  erroneous,  for  it  is 
only  final  judgments  that  can  be  reviewed. 

The  judgments  of  the  district  and  county  courts  are  re- 
versed, and  the  cause  remanded  to  the  district  court  to  be 
proceeded  with  in  conformity  to  law. 

B.£y£BSE3>  AND  BEMAITDED. 
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Clark  V.  Fozworthy. 


Timothy  Clark,  plaintiff  in  erbor,  v.  Jefferson 
h.  foxworthy,  defendant  in  error. 


1. 


8. 


Gkumishment  in  Aid  of  Execution.  In  cases  of  garnish- 
ment in  aid  of  execution,  no  personal  judgment^  based  upon  the 
testimony  of  the  garnishee,  is  allowed,  but  simply  an  order  for 
him  to  pay  the  amount  admitted  to  be  due  and  payable  from 
him  to  the  defendant  in  execution.  Such  an  order  may  be  en- 
forced by  means  of  an  ordinary  execution. 

:  PSRSoif  AL  JUDGMENT :  If  a  personal  Judgment  is  re- 
quired agftinst  the  garnishee,  resort  must  be  had  to  a  personal 
action,  as  is  provided  in  sec.  226  of  the  code,  in  oases  of  garnish- 
ment before  judgment. 

SUMMONS.     Upon  a  summons  in  garnishment,  no  in- 


dorsement of  an  amount  for  which  Judgment  will  be  taken  is 
required. 


Clark  recovered  judgment  against  Yearnshaw  in  the 
county  oourt  of  Lancaster  county.  Execution  issued  and 
returned  nuUa  bona.  Affidavit  for  garnishment  and  sum- 
mons issued  to  Foxworthy,  garnishee.  Finding  by  the 
court  that  Foxworthy  had  $227  belonging  to  Yearnshaw, 
etc.^  and  an  order  that  same  be  paid  into  court,  and  judgment 
that  Clark  have  and  recover  of  and  from  Foxworthy  the 
said  sum  and  costs.  The  district  court,  Pound,  J.,  presid- 
ing, reversed  this  judgment,  and  Clark  brought  the  case 
here  upon  a  petition  in  error. 

A.  J.  Sawyer y  for  plaintiff  in  error. 


John  H.  Ames  and  Jffferixm  H.  Foxworthy,  for  defend- 
ant in  error. 

Lake,  Ch.  J. 

It  appears  from  the  transcript  of  the  proceedings  before  the 

county  judge  that,  upon  the  close  of  the  examination  of  the 

garnishee,  a  formal  judgment  was  entered  against  him,  in 

favor  of  the  plaintiff  in  execution,  for  the  sum  of  two  hun- 

18 
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dred  and  twenty-seven  dollars,  together  with  the  costs  of 
the  proceeding.  This  was  clearly  erroneous.  There  was 
no  authority  at  this  stage  of  the  proceeding  for  doing  more 
than  simply  to  order  the  garnishee  to  pay  over  the  amount 
found  to  be  due  and  payable  from  him  to  the  defendant  in 
execution,  upon  his  own  admission,  not  exceeding,  of  course, 
the  amount  due  upon  the  execution  and  costs  of  the  pro- 
ceeding in  garnishment.  Sec.  249,  code  of  civil  procedure. 
And  this  section  seems  to  tothorize  the  enforcement  of  such 
order,  or  rather  the  payment  of  the  money,  by  means  of  an 
ordinary  execution;  in  this  respect  differing  from  garni?  i- 
ment  before  judgment,  wherein  no  execution  can  be  iv 
to  against  the  garnishee,  except  upon  a  personal  judg'iiei.i 
against  him  in  a  new  and  independent  action  brought  by 
the  attachment  creditor  under  sec.  225  of  the  code. 

It  is  evident  that,  as  before  stated,  an  order  for  the  pay- 
ment of  money  under  sec.  249,  can  be  rightly  made  and  en- 
forced by  execution  only  upon  an  unqualified  admission  by 
the  garnishee  of  a  present  indebtedness,  which  the  execution 
debtor  would  be  entitled  to  but  for  the  garnishment.  If 
the  garnishee  make  any  l^al  or  equitable  claim  to  the 
amount  in  his  hands,  or  if  he  insists  upon  his  right  to  re- 
tain it  for  any  lawfiil  purpose,  the  order  cannot  be  made, 
for  in  such  case  the  controversy  must  be  determined  by 
action,  as  in  garnishment  before  judgment,  so  that  the  con- 
stitutional right  of  a  jury  trial,  secured  by  sec.  6  of  the  Bill 
of  Rights,  may  be  availed  of. 

With  this  understanding  of  the  law  governing  the  case 
we  need  but  glance  at  the  testimony  of  the  garnishee  to  see 
that  even  an  unqualified  order  for  him  to  pay  any  definite 
amount  at  once,  would  not  have  been  proper.  Without 
delaying  to  particularize,  but  taking  his  entire  story  on  the 
witness  stand,  we  must  say  that  to  our  minds  it  is  evident 
he  did  not^  even  conceding  he  could  have  done  so,  fix  upon 
any  sum  as  being  then  due  and  payable.  As  he  claimed, 
and  seemed  to  understand  the  matter,  there  was  a  large 
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balance  of  indebtedness  in  his  favor,  which  he  and  the  ex- 
ecution debtor,  prior  to  the  garnishment,  had  arranged 
should  be  satisfied  out  of  the  money  in  his  hands.  He  con- 
ceded that  there  might  be  a  small  surplus  after  this  was 
done,  but  the  nearest  he  came  to  fixing  its  amount  defin- 
itely was  that  it  might  be  from  fifty  to  one  hundred  and 
fifty  dollars.  As  to  the  items  of  the  amount  due  him  from 
Yeamshaw,  the  execution  debtor,  which  were  to  be  paid 
out  of  this  money,  but  a  single  one  had  been  definitely  de- 
termined, and  this  was  the  sum  of  three  hundred  and 
sevenly-five  dollars,  agreed  to  be  taken  in  satisfaction  of  a 
note  calling  for  seven  hundred  and  fifty  dollars.  The  rest, 
substantially,  were  open,  unsettled  accounts,  awaiting  future 
adjustment. 

Under  this  sort  of  showing  the  garnishee  could  have  been 
ordered  to  retain  and  pay  over  for  the  use  of  the  execution 
creditor  any  surplus  found  to  remain  aftier  satisfying  his 
own  just  claims  upon  the  ftmd.  If  he  failed  to  do  this 
within  a  reasonable  time,  or  if  his  disclosures  were  deemed 
evasive  or  in  any  material  part  unsatisfactory,  redress  was 
open  by  means  of  a  personal  action  given  by  sec.  245  of  the 
code,  which  provides  that  in  garnishment  in  aid  of  execu- 
tion, after  the  service  of  the  summons,  '*  like  proceedings 
shall  be  had  therein,  and  said  garnishees  shall  be  held  liable, 
in  all  respects,  as  in  cases  of  garnishees  before  judgment 

Quite  a  large  number  of  points  were  made  and  discussed 
by  counsel,  but  all  of  them  we  think,  including  that  of  the 
indorsement  upon  the  summons  of  the  amount  for  which 
judgment  would  be  taken,  are  practically  disposed  of  by 
our  holding  that  a  personal  judgment  in  such  cases  is  im- 
proper. As  to  the  indorsement,  however,  we  will  merely 
add  that  upon  this  sort  of  summons  it  is  not  required ;  it  is 
entirely  inapplicable.  It  is  only  in  actions  for  the  recov- 
ery of  a  money  judgment  that  such  an  indorsement  is  re- 
quisite. 

Judgment  apfibmed. 
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14  944| 

81  868  Joseph  A.  Blaj^chard,  administrator,  appellee,  v. 
si_s44|         Wealthy  Ann  Jamison,  et.  al.,  appellants. 


1.  Fraotioe:  submittiko  caitsb  on  plvadiko.  Where  a  cause 
is  submitted  to  the  court  on  the  petition,  answer,  and  reply  with- 
out evidence,  only  such  matters  of  defense  in  the  answer  as  are 
admitted  by  the  reply,  either  by  a  failure  to  deny  or  by  admis- 
sion, are  to  be  considered  as  established. 


Z    :    BKPLT  :     ADMISSIONS.    An  admission  in  a  reply  that 

the  title  to  certain  lands  mortgaged  was  at  the  time  of  the  execu- 
tion of  the  mortgage  in  the  United  States,  is  not  a  valid  defense, 
provided  the  mortgagor  afterwards  acquired  title  to  the  same. 

Appeal  from  Cass  county.  Tried  below  before 
Pound,  J. 

Sam,  M,  Chapmany  for  appellants. 

W.  F.  Chapiuy  for  appellee. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  upon  real  estate. 
It  is  alleged  in  the  petition  that  on  the  12th  day  of  June, 
1873,  one  Andrew  J.  Robertson  executed  three  promissory 
notes  for  the  sum  of  $900  in  the  aggregate,  with  interest, 
and  delivered  the  same  to  Calvin  H.  Blanchard,  and  to  se- 
cure the  payment  of  said  notes  executed  a  mortgage  upon 
the  south-west  quarter  of  section  twelve,  in  township  ten 
north,  range  ten  east,  of  the  6th  p.m.  ;  that  said  mortgage 
was  duly  recorded  in  the  office  of  the  county  clerk  of  Cass 
county,  on  the  7th  day  of  August  of  that  year ;  that  on  the 
16th  day  of  April,  1876,  Robertson  conveyed  all  his  right, 
title,  and  interest  in  said  premises  to  Sarah  F.  Frisbie,  who 
in  January,  1877,  conveyed  it  to  the  defendant.  It  is  also 
alleged  that  no  part  of  the  debt  has  been  paid,  and  that  no 
action  at  law  has  been  instituted  to  recover  the  amount  due. 
The  prayer  is  for  an  ordinary  decree  of  foreclosure. 
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To  this  petition  the  defendants^  Wealthy  Ann  Jamison, 
Andrew  J.  Robertson,  and  Sarah  F.  Frisbie  filed  a  joint 
answer,  in  which  they  admit  the  execution  and  delivery  of 
the  promissory  notes  and  mortgage  mentioned,  but  allege 
that  the  mortgage  was  executed  prior  to  the  entry  and  pur- 
chase of  said  land  from  tlie  United  States,  and  that  the  debt 
was  contracted  prior  to  the  entry  of  said  land  by  said  Rob- 
ertson. It  is  also  allied  that  said  notes  and  mortgage 
were  executed  and  delivered  to  said  Blanchard  in  consider- 
ation of  a  homestead  filing  or  entry  upon  said  real  estate, 
when  in  &ct  Blanchard  did  not  have  a  homestead  filing  or 
filing  of  any  kind  upon  said  real  estate  or  any  part  thereof. 

The  plaintiff  demurred  to  the  answer  upon  the  ground 
that  the  facts  stated  therein  were  not  a  defense  to  the  action. 
The  demurrer  was  overruled,  whereupon  the  plaintiff  filed 
a  reply,  in  which  he  admits  that  at  the  time  of  the  execution 
of  the  mortgage  in  question  the  title  to  the  land  was  in  the 
United  States,  but  allies  that  said  Robertson  afterwards 
obtained  title  to  the  same  by  making  an  additional  home- 
stead entry,  upon  which  a  patent  was  issued  &om  the  United 
States.  He  denies  that  said  notes  were  given  for  a  home- 
stead entry  or  filing  which  Calvin  H.  Blanchard  had  or 
represented  he  had  on  said  land,  but  avers  that  they  were 
given  for  the  improvements  on  said  land,  consisting  of  a 
dwelling  house,  an  orchard,  and  a  large  amount  of  break- 
ing, which  improvements  were  owned  by  said  Blanchard, 
and  sold  by  him  to  Robertson,  and  were  of  the  full  value 
of  $1,000.  The  cause  was  submitted  to  the  court  upon  the 
pleadings,  and  a  decree  of  foreclosure  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  $1,741.65  and  costs.  The  de- 
fendants appeal  to  this  court. 

The  questions  presented  by  the  answer  are  not  avail- 
able as  a  defense  separately,  either  to  Mrs.  Frisbie  or 
Wealthy  Ann  Jamison,  if,  as  it  appears  from  the  record,  they 
derived  title  from  Robertson.  But  the  answer  being  joint; 
any  defense  stated  therein  which  is  admitted  in  favor  of 
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any  of  the  defendants^  will  be  considered.  The  case  be- 
ing submitted  upon  the  pleadings,  it  is  necessary  first  to 
determine  what  the  issue  is. 

Sec.  134  of  the  code  provides  that:  "Every  material  alle- 
gation of  the  petition  not  controverted  by  the  answer,  and 
every  material  all^tion  of  new  matter  in  the  answer,  not 
controverted  by  the  reply,  shall,  for  the  purpose  of  the 
action,  be  taken  as  true;  but  the  allegation  of  new  matter 
in  the  reply  shall  be  deemed  controverted  by  the  adverse 
party,  as  upon  a  direct  denial  or  avoidance.  AU^ation 
of  value,  or  of  amount  of  damage,  shall  not  be  considered 
as  true  by  failure  to  controvert  them.'' 

There  being  no  proof  in  support  of  the  answer,  and  the 
material  facts  therein  stated,  except  as  to  the  title  of  the 
land  at  the  date  of  the  mortgage,  being  denied  in  the  reply, 
the  notes  and  mortgage  are  admitted,  and  the  only  defense 
established  is  that  Robertson  executed  the  same  while  the 
title  was  in  the  United  States. 

In  Jones  v.  Yoakum,  5  Neb.,  266,  it  was  held  that  the 
homestead  act  does  not  prohibit  the  owner  of  a  homestead 
from  pledging  it  voluntarily  to  secure  a  pre-existing  debt, 
and  that  the  only  effect  of  the  statute  was  to  protect  the 
debtor  against  a  compulsory  payment  of  such  demand  out 
of  the  land.  This  statement  of  the  law  is  evidently  cor- 
rect, because,  although  the  statute  declares  that  the  land 
shall  not  be  liable  for  debts  incurred  prior  to  the  patent 
being  issued,  yet  it  will  not  be  contended  that  a  convey- 
ance of  the  land  in  payment  of  an  antecedent  debt  would 
be  void. 

But  it  is  said  that  it  is  against  public  policy  to  enforce  a 
contract  of  this  kind,  being  in  contravention  of  the  home- 
stead law. 

This  question  was  before  this  court  in  the  case  of  Rob- 
inaon  v.  Bateman,  12  Neb.,  508,  and  it  was  held,  after  a 
full  examination  of  the  authorities  bearing  upon  the  ques- 
tion, that  where  an  act  is  merely  prohibited  by  statute,  and 
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the  parties  are  not  in  pari  delicto,  the  party  upon  whom 
no  penally  is  imposed  may,  upon  the  non-performance  of 
the  contract;  maintain  an  action  thereon  against  his  co-c6n- 
tractor.  The  same  rule  was  applied  in  Simmons  v.  Yurann, 
11  Id.;  616.  In  the  case  last  cited  it  is  said  a  ease  must 
fall  clearly  within  the  prohibition  before  its  enforcement 
will  be  denied.  ''As  a  rule  public  policy  is  best  subserved 
by  requiring  a  party  receiving  the  labor  or  property  of 
another  under  contract  to  pay  the  price  agreed  upon  for 
the  same." 

There  is  no  penalty  imposed  by  the  statute  upon  the 
jierson  who  merely  purchases  the  lands  entered  by  another 
as  a  homestead  under  the  laws  of  the  United  States,  all  the 
penalties  being  imposed  upon  the  person  selling  the  same. 
And  the  same  rule,  doubtless,  will  apply  to  mortgagees. 

The  purchaser,  therefore,  or  mortgagee  is  not  in  pari 
delicto  with  the  person  who  enters  the  land,  who  cannot  be 
permitted  to  plead  his  own  illegal  act  as  a  shield  against 
the  payment  of  property  obtained  by  such  contract.  Im- 
provements upon  the  public  lands  are,  by  statute  in  this 
state,  a  sufficient  consideration  for  a  promissory  note,  and 
an  action  thereon  may  be  maintained.  For  aught  that  ap- 
pears in  the  record,  therefore,  there  was  a  sufficient  con- 
sideration for  the  notes  and  mortgage,  and  the  admitted 
facts  are  not  sufficient  to  defeat  the  action.  If,  as  is  al- 
lied in  the  reply,  the  defendant  Kobertson  obtained  a 
house,  orchard,  and  large  amount  of  breaking  upon  this 
land,  justice  requires  that  he  should  pay  for  the  same. 

We  have  discussed  this  case  as  falling  within  the  home- 
stead laws,  but  the  only  evidence  that  the  land  was  entered 
as  a  homestead  is  in  the  reply,  and  that  being  new  matter 
is  denied  by  the  statute  and  requires  proof.  It  is  very 
dear  that  justice  has  been  done,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Id    SQsl 

TT^  Sylvester  Andrews,  plaintiff  in  error,  v.  Eugene 
—  *  Mullin,  defendant  in  error. 

Appeal  from  Justice  of  the  Peace.    On  the  facts  stated  in  the 

record,  Held^  That  an  appeal  would  lie  from  the  judgment  of 
a  Justice  of  the  peace  to  the  district  court. 

Error  to  the  district  court  for  Saline  county.    Heard 
below  before  Weaver,  J. 

K  S.  Abbott,  for  plaintiff  in  error,  cited  authorities  re- 
ferred to  in  the  opinion. 

T,  B,  Parker,  for  defendant  in  error. 

Maxwell,  J. 

On  the  6th  day  of  February,  1882,  Mullin  brought  an 
action  against  Andrews  before  a  justice  of  the  peace  of  Sa- 
line county.  At  the  time  set  for  the  hearing  Andrews  ap- 
peared by  an  attorney  and  filed  a  motion  to  dismiss  the  ac- 
tion for  certain  reasons  therein  stated.  The  motion  was 
overruled,  whereupon  Mullin  demanded  a  juiy,  which  was 
selected,  and  summons  issued  requiring  the  jurors  to  ap- 
pear February  10th  at  one  o^dock  p.m. 

The  transcript  shows  that  at  one  o'clock  p.m.  of  the  10th 
day  of  February,  1882,  Mullin  appeared,  but  Andrews 
failed  to  appear,  whereupon  the  jury  were  impaneled  and 
a  verdict  rendered  in  favor  of  Mullin  for  the  sum  of  $159, 
upon  which  judgment  was  given.  Andrews  thereupon  ap- 
pealed to  the  district  court,  where,  on  motion  of  Mullin, 
the  appeal  was  dismissed  upon  the  ground  that  Andrews 
had  failed  to  make  his  defense  before  the  justice.  It  is 
claimed  that  the  district  court  erred  in  dismissing  the  ap- 
peal. 

The  defendant  in  the  justice  court  was  entitled  to  one 
hour  in  which  to  appear.     The  justice,  therefore,  could  not 
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lawfully  impanel  a  jury  and  proceed  with  the  trial  before 
2  o'clock  P.M.  of  the  day  to  which  the  cause  was  adjourned. 
The  only  question  presented  by  the  record  is,  did  the  court 
err  in  dismissing  the  appeal? 

In  Orawford  v.  Clendenning^  7  Neb.,  474,  it  was  held 
that  as  the  statiite  specially  provides  that  a  judgment  ren- 
dered in  the  absence  of  a  party  in  a  justice's  court  may  be 
set  aside  and  a  trial  had  on  the  merits,  no  appeal  will  lie 
to  the  district  court  until  after  a  motion  has  been  made  to 
set  aside  the  judgment,  and  a  new  trial  is  had.  In  that 
case  it  is  said:  "It  seems  clearly  to  be  the  legislative 
intent  that  actions  in  justice's  court  must  be  tried  upon 
the  merits  of  both  the  claim  of  one  party  and  the  defense 
of  the  other,  before  an  appeal  shall  be  taken  to  the  district 
court ;  and  this  rule  seems  to  be  reasonable  and  just,  for 
where  the  law  establishes  the  court  in  which  a  party  shall 
bring  his  action,  the  adverse  party  should  not  be  allowed 
to  disr^ard  the  process  of  such  court,  and  then  select  the 
forum  of  his  own  choice  in  which  the  cause  shall  be  first 
tried  upon  the  merits  of  the  cause.  If  such  a  practice  were 
permitted,  it  would  defeat  the  main  object  for  which  the 
justices'  courts  were  established,  namely,  the  trial  and  dis- 
posal of  causes  or  controversies  with  the  least  possible  ex- 
pense to  the  parties,  where  the  amount  involved  does  not 
exceed  one  hundred  dollars.  In  the  following  cases  it  has 
been  held  that  if  a  party  is  duly  summoned  and  fails  to 
appear  and  set  up  his  defense,  an  appeal  will  not  lie  to  the 
district  court.  Brayton  v.  GovmJty  of  DeHavxire,  16  Iowa, 
441.  TruUenger  v.  Todd,  5  Oregon,  36.  Long  v.  Sharp, 
6  Id.,  448.  See  Garnet  v.  Bodgera,  52  Mo.,  145.  JBamr 
pk  V.  Gilbert,  46  Ind.,  444." 

This  case  was  approved  in  Strine  v.  Emgebaker,  12  Neb., 
62. 

Section  951  of  the  code  requires  the  defendant,  if  re- 
quired by  the  plaintiff,  his  agent,  or  attorney,  to  file  a  bill 
of  particulars  of  his  claim  of  set-off.     This  may  be  re- 
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quired  in  all  cases^  and  the  evidenti?  of  set-off  M^ill  be  con- 
iined  to  the  matters  set  forth  in  the  defendant's  bill  of  par- 
ticulars. If  the  defendant  fail  to  file  a  bill  of  particulars 
of  his  set-off  when  required  to  do  so^  no  proof  of  the  same 
can  be  received  either  in  the  justice's  court  or  on  appeal. 

Section  1100  a  of  the  code  provides:  "  That  in  all  civil 
actions  before  justices  of  the  peace^  in  which  the  defendant 
has  been  served  with  summons  in  this  state,  it  shall  not  be 
necessary  to  prove  the  execution  of  any  bond,  promissory 
note,  bill  of  exchajige,  or  other  written  instrument,  or  any 
indorsement  thereon,  upon  which  the  action  is  brought,  or 
set-off  or  counter  claim  is  based,  unless  the  party  sought  to 
be  charged  as  the  maker,  acceptor,  or  indorser  of  such  bond, 
promissory  note,  or  bill  of  exchange,  or  other  written  in- 
strument, shall  make  and  file  with  the  justice  of  the  peace, 
before  whom  the  suit  is  pending,  an  affidavit  that  such  in- 
strument was  not  made,  given,  subscribed,  accepted,  or  in. 
dorsed  by  him."     Comp.  StMt.,  658. 

This  woihld  seem  to  apply  to  all  actions  upon  any  of  the 
instruments  named. 

In  Strine  v.  Kaufman,  12  Neb.,  423,  Orawford  v,  Clen- 
denning  and  Strine  v.  Kingsbaker  were  approved;  but 
it  was  held  that  where  the  defendant  has  entered  an  ap- 
pearance to  the  action,  and  absents  himself  on  the  day  of 
trial,  he  is  not  entitled  to  have  the  judgment  against  him 
set  aside.  It  is  said :  '^  If  after  appearance  and  issue  joined, 
a  defendant  has  the  [)ower  by  absenting  himself  on  the  day 
of  trial  to  have  the  judgment  set  aside  once,  what  is  there 
to  prevent  him  from  doing  so  again,  or  indeed  any  number 
of  times  that  he  may  choose?" 

The  decision  amounts  to  this,  that  after  a  defendant  has 
appeared  in  an  action  and  joined  issue,  he  cannot,  by  failing 
to  appear  at  the  trial  and  prove  his  defense,  have  the  judg- 
ment set  aside  and  a  new  trial  awarded.  In  other  words, 
he  cannot  take  advantage  of  his  own  neglect.  In  the  case 
at  bar  the  record  clearly  shows  that  the  trial  was  com- 
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menoed,  and  for  aught  that  appears  concluded,  before  the 
time  in  which  the  defendant  was  required  to  appear  and 
prove  his  defense. 

A  party  cannot  be  deprived  of  his  rights  in  this  manner. 
The  defendant  therefore  is  entitled  to  an  appeal. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


Ja3£es  Chablbb,  plaintiff  in  brbor,  v.  William  H. 

Abhby,  defendant  in  ebrob. 

Brror :  judgment  aoaikst  kyidbnos.  Where  the  only  questiona 
presented  to  a  reviewing  court  for  determination  are  questions  of 
fact,  the  judgment  will  be  affirmed,  unless  it  is  clear  that  it  is 
against  the  weight  of  evidence. 

Ebbob  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Weaveb,  J. 

0.  P.  Mason,  for  plaintifp  in  error. 

William  H.  Ashby ,  pro  se. 

Maxwell,  J, 

This  action  is  brought  by  lihe  plaintiff  against  the  defen- 
dant, who  is  an  attorney  at  law,  to  recover  from  him  the 
sum  of  $1,628,  alleged  to  have  been  obtained  by  fraud  and 
misrepresentation.  The  court  below  found  in  favor  of  the 
defendant,  and  dismissed  the  action.  The  plaintiff  brings 
the  cause  into  this  court  by  petition  in  error. 

It  appears  from  the  record  that  in  April,  1879,  the  plain- 
tiff was  in  possession  of  a  farm  in  Gage  county,  but  the 
manner  in  which  he  derived  title,  and  the  length  of  time 
he  had  resided  on  the  premises,  do  not  appear,  except 
from  inference.     It  is  to  be  inferred  that  he  purchased  the 
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land  iVom  one  Loomis,  giving  him  a  mortgage  on  the  prem- 
ises which  was  not  recorded^  and  that  Ix)omis  was  indebted 
in  a  considerable  amount^  and  judgments  had  been  rendered 
against  him  which  were  liens  upon  the  premises ;  that  in  a 
sale  on  execution  on  one  of  the  judgments,  on  which  there 
was  due  about  the  sum  of  $400,  the  premises  had  been  sold 
to  L.  W.  Colby,  and  the  sale  thereafter  confirmed  and  a 
deed  made.  The  proof  shows  that  in  April,  1879,  Colby 
commenced  an  action  of  ejectment  against  tlie  plaintiff  to 
recover  possession  of  the  premises ;  that  the  plaintiff  there- 
upon employed  the  defendant  to  look  the  matter  up  and 
make  a  defense,  giving  him  a  retainer  fee  of  $10 ;  that  de- 
fendant discovered  a  judgment  for  the  sum  of  $1100,  which 
was  a  lien  on  said  premises  prior  to  the  lien  of  the  judgment 
under  which  Colby  derived  title.  This  judgment  the  plain- 
tiff, under  the  defendant's  advice,  purchased  for  the  sum  of 
$400,  and  an  execution  was  issued  thereon,  and  the  prem- 
ises sold  thereunder,  and  were  purchased  by  the  defendant. 
Before  this  sale  the  plaintiff  and  his  wife  had  conveyed  to 
the  defendant  for  the  purpose  of  enabling  him  to  perfect 
the  title  to  the  premises,  and  it  was  agreed  the  defendant 
should  perfect  the  title,  and  have  one-half  of  the  premises 
as  compensation;  that  is,  he  should  convey  one-half  of  the 
land  by  a  good  and  sufficient  deed  to  the  plaintiff,  and  retain 
the  remainder. 

Sometime  after  the  agreement  was  made  the  defendant 
proposed  to  the  plaintiff  to  convey  the  entire  premises  to 
him  by  a  good  and  sufficient  deed,  provided  he  would  pay 
him  the  sum  of  $750.  This  he  agreed  to  do.  The  proof 
shows  the  land  was  worth  from  $2,000  to  $2,400.  The 
defendant  obtained  a  quit  claim  deed  from  Colby  for  the 
premises  in  question,  and  in  January,  1880,  conveyed  the 
land  to  the  plaintiff,  who  then  completed  the  payment  of 
the  $750,  consideration.  In  March,  1880,  Colby  com- 
menced certain  actions  against  the  plaintiff  to  recover  $600| 
the  consideration  for  the  deed  made  to  Ashby.     This  suit 
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the  plaintiff  settled  by  paying  (Jolby  the  amount  claimed. 
He  thereupon  brought  an  action  against  Ajshbj  to  recover 
the  $500  paid  to  Colby,  the  (400  paid  for  the  judgment 
heretofore  mentioned,  and  for  costs,  taxes,  and  expenses, 
amounting  in  the  aggregate  to  the  sum  claimed.  There 
is  no  question  of  law  involved  in  the  case,  the  matter  for 
determination  relating  solely  to  the  facts.  It  is  sought  on 
the  part  of  the  plaintiff  to  ignore  the  contract  made  by  him 
with  the  defendant  for  the  services  rendered,  which  are 
placed  at  the  sum  of  $150.  The  contract  is  clearly  proved, 
and  we  see  no  reason  for  disturbing  it.  In  regard  to  the 
Colby  claim  the  defendant  testifies  that  Colby  was  to  re- 
ceive nothing,  while  Colby  testifies  that  he  was  to  be  paid 
$500.  Whatever  the  facts  may  be  as  between  Colby  and 
Ashby,  the  record  fails  to  show  a  liability  on  the  part  of 
the  plaintiff  to  Colby.  In  other  words,  the  payment,  so  far 
as  appears,  was  purely  voluntary.  Had  he  been  compelled 
to  pay  this  sum  to  protect  his  property,  or  did  the  proof 
show  a  legal  liability  on  his  part  to  pay  the  debt,  there 
would  be  no  doubt  of  his  right  to  recover. 

But  the  burden  of  proof  is  on  the  plaintiff,  and  he  has 
failed  in  both  of  these  particulars.  The  testimony  fails  to 
show  that  the  defendant  was  to  pay  the  $400  for  the  judg- 
ment for  $1100  which  was  purchased,  and  the  fact  that  the 
plaintiff  in  January,  1880,  and  long  after  the  purchase  of 
the  judgmeut,  paid  to  the  defendant  the  remainder  of  the 
$750,  without  making  any  claim  for  this  $400  or  the  costs, 
shows  that  at  that  time  he  did  not  regard  the  defendant  as 
liable.  The  plaintiff,  whether  knowingly  or  not,  seems  to 
have  purchased  encumbered  real  estate,  and  in  his  anxiety 
to  free  the  title  from  the  encumbrance  seems  to  have  made 
bargains  in  relation  to  the  same  without  any  great  degree 
of  care  or  certainty.  Upon  the  whole  case,  as  it  does  not 
appear  that  the  court  erred  in  dismissing  it,  the  judgment 
must  be  affirmed. 

Judgment  affibxeb. 
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14    2&4  — 

^  tJbI  The  Boabd  of  County  Commissioners  of  Cedab 

^^  254  County,  plaintiffs  in  erbob,  v.  Peteb  Jenal  et 

<^47   5W  j^j^^  DEFENDANTS  IN  ERROR. 

I  47    541 

|.^  ^'  1.   County  Treasurer:  fatmbkt  of  monbtto  his  buooxssob. 

'  ■  ^  T^  The  payment  of  money  in  the  hands  of  a  oounty  treasurer,  at 

1  62  4i5n  the  termination  of  his  oflioe,  to  his  successor,  can  be  effectuated 

I  only  by  the  delivery  of  that  which  by  the  law  of  the  land  is 

recognised  as  money. 

2.     -< :   .   The  mere  delivery  of  certificates  of  deposit 

of  a  banker — no  money  having  been  realized  from  them— even 
if  assented  to  by  the  successor,  is  not  a  payment;  nor  will  it  re- 
lieve the  outgoing  treasurer  and  his  sureties  from  liability  on 
his  of9cial  bond,  for  failing  to  pay  over  money  found  to  be  due 
from  him  to  the  county  on  final  settlement. 

Error  to  the  district  court  for  Dixon  couniy,  where  the 
cause  had  been  removed  on  change  of  venue,  and  tried  be- 
fore Savage,  J. 

Oamble  Brothers,  W.  R  GanU,  W.  F.  Bryamt  and  C.  O. 
MoNishy  for  plaintiff  in  error,  cited :  State  v.  Keim,  8  Neb., 
67.  First  National  Bank  v.  Gandy,  11  Neb.,  431.  Wd- 
ton  V.  Adams  &  Co.,  4  Cal.,  37.  Dale  v.  Burleigh,  1  Dak., 
227.  Hartwell  v.  Page,  8  Wis.,  53.  Burmagim  v.  Tal- 
larU,  29  Cal.,  503.  Poorman  v.  Mills,  35  Cal.,  118.  Bank 
of  Orleans  v.  MerriU,  2  Hill,  295.  MUler  v.  Austin,  18 
How.,  218.  Naglee  v.  Palmer,  7  Cal.,  643.  Payne  v. 
Oardner,  29  N.  Y.,  169.  Downs  v.  Phomix  Bank,  6  Hill, 
299.  Bobinson  v,  Gardiner,  18  Grat.,  95.  Downs  v, 
Plumix  Bank,  6  Hill,  297,  299.  Perley  v.  Oounty  of 
Muskegon,  32  Mich.,  144.  Young  v.  Hibbs,  5  Neb.,  433. 
MioU  V.  Miller,  8  Mich.,  132.  Ward  v.  School  Distrid^ 
10  Neb.,  294.    Stale  v.  Sheld<m,  10  Neb.,  455. 


B.  B.  Boyd  and  TF.  H.  Munger,  for  defendants  in  error, 
oited:  The  Stale  v.  Prather,  44  Ind.,  287.  I^ate  v.  Gram- 
mer,  29  Ind.,  530. 
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Lake^  Ch.  J. 

The  action  in  the  court  below  was  brought  on  behalf  of 
Cedar  county,  to  recover  from  Peter  Jenal^  late  treasurer 
of  said  county,  and  the  other  defendants  as  sureties  on  his 
official  bond,  a  sum  of  money  which  it  was  claimed  he  had 
fiuled  and  refused  to  pay  over  to  L.  M.  Howard,  his  suc- 
cessor, at  the  expiration  of  his  term  of  office.  Although 
the  record  is  exceedingly  voluminous,  including  as  it  does, 
unnecessarily,  all  of  the  testimony  taken  in  the  case,  the 
real  gist  of  the  controversy  is  embraced  within  very  nar- 
row limits. 

The  defendants,  by  their  answer,  admitted  that  at  the 
expiration  of  Jenal's  term,  the  amount  of  money  demanded 
was  in  his  hands,  belonging  to  the  county ;  but  they  alleged, 
in  defense,  full  payment  "in  the  manner  required  by  law.'' 
Payment  being  the  only  defense  claimed,  if  this  failed  the 
plaintiff  was  entitled  to  judgment  as  prayed. 

The  matter  relied  on  for  payment  is  stated  in  the  answer 
thus:  "That  on  the  14th  day  of  January,  1879,  the  said 
Peter  Jenal,  under  the  express  direction  of  one  Louis  M. 
Howard,  who  at  that  time  was  acting  as  treasurer  of  Cedar 
county,  Nebraska,  and  recognized  by  the  plaintiff  as  the 
successor  in  office  of  the  said  Peter  Jenal,  did  pay  of  said 
Amdsr  to  one  M.  M.  Parmer,"  (who  was  a  banker  at  Yank- 
ton, in  Dakota  territory,)  "the  sum  of  three  thousand  five 
hundred  dollars,  and  received  certificates  from  said  M.  M. 
Parmer,  of  said  payment,  which  said  Peter  Jenal  duly  de- 
livered to  said  Louis  M.  Howard ;  and  said  Howard  re- 
ceived as  payment  of  the  said  sum,  on  the  amount  to  be 
accounted  for  to  the  said  plaintiff,  by  reason  of  the  amount 
found  chargeable  to  the  said  Peter  Jenal  on  the  settlement 
with  said  plaintiff,  as  set  forth  in  said  plaintiff's  petition; 
which,  with  the  amounts  admitted  in  said  petition  to  have 
been  paid,  fully  satisfies  the  amount  found  due  at  said  set- 
tlement." 
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From  this  it  appears  that  the  payment  relied  on,  more 
briefly  stated,  was  by  certificate  of  deposit  purchased  from 
Parmer,  with  the  funds  in  JenaFs  hands,  by  direction  of 
the  succeeding  treasurer.  If  in  the  opinion  of  the  court 
this,  as  to  the  county,  were  no  payment,  the  defense  fails, 
and  the  judgment  must  be  reversed.  A  very  large  number 
of  errors  are  assigned,  but  all  or  nearly  all  of  tliem  depend 
upon  whether  this  plea  of  payment  is  any  defense  or  not. 
If  it  be  a  defense,  then  the  testimony  objected  to  by  the 
plaintiff  was  rightly  received,  and  the  instructions  to  the 
jury  properly  given ;  if  it  be  not,  then  the  testimony  ought 
to  have  been  excluded,  and  instructions,  substantially  as 
requested  by  the  plaintiff,  which  were  refused,  given. 

Is  the  matter  pleaded  as  payment  a  defense?  We  think 
not.  The  bond  given  by  the  defendant,  on  which  the  ac- 
tion was  brought,  required  Jenal  to  "promptly  pay  over  to 
the  person  or  officer  entitled  thereto,  all  money  which" 
might  '^  come  into  his  hands  by  virtue  of  his  said  office," 
and  to  "  faithfully  account  for  all  balances  of  money  re- 
maining in  his  hands  at  the  termination  of  his  office." 

Sec,  94  of  the  revenue  act.  Gen.  Statutes,  930,  provides 
that  the  "  treasurer,  on  going  out  of  office,  shall  deliver  to 
his  successor  in  office  all  public  moneys,"  etc,  "in  his  poe- 
session."  And  the  next  section  declares  that  if  he  "  shall 
fail "  *  *  *  "  to  pay  over  all  moneys  with  whidi  he 
may  stand  charged  at  the  time,  and  in  the  manner  pre- 
scribed by  law,  it  shall  be  the  duty  of  the  county  derk,  on 
receiving  instructions,"  *  *  *  "to  cause  suit  to  be  in- 
stituted against  such  treasurer  and  his  sureties,  or  any  of 
them,  in  the  district  court  of  his  county." 

Thus  we  see  that,  it  being  money  that  was  in  Jezial's 
hands,  belonging  to  the  county,  both  the  law  and  his  (^dal 
bond  united  in  requiring  him  to  hand  that  over  to  his  9110- 
cessor.  The  deliveiy  of  Parmer's  certificates  was  not  pay- 
m«it,  for  they  were  mere  promises  of  a  stranger  to  the 
county  to  pay  money.    The  payment  of  money  can  be  ef- 
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fectuated  only  by  the  delivery  of  that  which  by  the  law  of 
the  land  is  recognized  as  money.  Even  if  Howard,  the 
successor  in  office^  did  agree  to  accept  these  certificates  in 
payment,  which,  however,  he  denies,  no  money  having  been 
realized  from  them,  it  could  avail  the  defendants  nothing 
as  against  the  county.  In  the  collection,  care,  and  disburse- 
ment of  the  revenues  in  this  state,  such  certificates  are  not 
recognized  at  all  by  the  law,  and  no  officer  has  any  right 
whatever  to  deal  in  them  on  behalf  of  the  public.  If  a 
treasurer  invest  the  public  funds  in  them,  he  is  guilty  of  a 
highly  penal  offense.  Criminal  Code,  sec.  124.  It  would 
indeed  be  a  strange  system  of  laws  that  would  permit  an 
act,  denounced  as  a  felony,  to  be  pleaded  in  bar  of  an  ac- 
tion brought  to  recover  money  lost  by  that  act.  But  such 
is  not  the  law.  The  only  way  in  which  it  was  possible  for 
Jenal  to  have  satisfied  the  law  and  his  bond,  and  relieved 
himself  and  his  sureties  from  responsibility  as  to  this  money, 
was  to  have  handed  it  over  to  his  successor  in  office.  It 
being  money  which  he  held  on  the  public  account,  it  was 
money  that  the  law  and  his  bond  required  hiro  to  produce 
and  hand  over.     Nothing  else  could  suffice. 

Such  being  our  view  of  the  law  governing  this  case,  it  is 
unnecessary  to  notice  the  particular  errors  committed  dup- 
ing the  trial,  in  ruling  upon  the  admissibility  of  evidence 
and  in  giving  instructions  to  the  jury. 

The  several  rulings  complained  of  were  in  harmony  with 
the  view  of  the  law  entertained  by  the  judge,  and  clearly 
expressed  in  one  of  the  instructions  excepted  to,  which  was 
in  these  words:  '^Mr.  Jenal  testifies  that  he  had  the 
amount  due  from  him  to  the  county  on  deposit  in  a  bank 
at  Yankton.  That  he  requested  Mr.  Howard,^'  his  suo- 
cessor,  '^  to  go  with  him  to  that  place  and  receive  the  money; 
that  Mr.  Howard  refused  so  to  do,  but  instructed  Mr.  Jenal 
to  bring  him  a  small  portion  thereof,  and  deposit  the  rest  to 
his  credit  in  the  same  bank.  Now  if  you  find  that  these  in- 
structions were  given,  and  in  pursuance  thereof  Mr.  Jenal 
19 
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did  bring  so  much  of  the  money  as  directed,  and  left  the 
rest  on  deposit  in  the  bank  to  the  credit  of  Mr.  Howard^ 
changing  the  deposit  from  his  name  to  that  of  Mr.  How- 
ard^ and  that  this  was  agreed  upon  by  both  Howard  and 
Jenal  as  a  payment,  and  if  you  further  find  that  the  bank 
at  that  time  had  sufficient  funds,  and  was  able  to  pay  the 
amount  of  such  deposit,  then  such  transaction  would  be  a 
payment  of  such  amount  of  $3600.00  to  Mr.  Howard,  and 
you  would  be  obliged  to  find  for  the  defendant.''  ' 

This  instruction,  it  will  be  observed,  is  in  direct  conflict 
with  our  views,  as  above  expressed,  concerning  the  duties 
and  responsibilities  of  a  county  treasurer  respecting  ihe 
public  funds  intrusted  to  his  care.  Surely,  the  learned 
judge  presiding  at  the  trial  must  have  overlooked  the  fact 
that  Jenal  himself,  and  not  the  Yankton  banker,  was  the 
lawful  custodian  of  the  money,  and  the  only  one  to  whom 
the  county  could  look  for  it  until  handed  over  to  his  suc- 
cessor. And  that  Jenal,  the  moment  he  deposited  the 
money  in  the  bank,  violated  the  law,  and  was  guilty  of  an 
act  of  embezzlement,  for  which  he  was  not  only  civilly  but 
criminally  liable. 

Very  clearly  to  our  minds  the  transaction  referred  to  in 
this  instruction  was  not  a  payment  of  the  public  money  by 
Jenal  to  his  successor,  nor  did  it  relieve  the  defendants  from 
liability  on  their  bond.  The  judgment  must  be  reversed, 
and  the  cause  remanded  to  the  court  below,  to  be  proceeded 
with  in  conformity  to  this  opinion. 

EeVEBSED  and  BEMA2n>SD. 
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John  H.  Griffith,  plaintiff  in  error,  v.  Henry 
W.  Short,  administrator,  and  others,  defend- 
ants in  error. 

1  AttaohmdXlt :  leyt  :  ibbegularities.  The  sheriff  levied  an 
order  of  attachment  on  certain  lands  as  property  of  the  defend- 
ant. After  schedule,  appraisement,  and  return  of  writ,  he  applied 
to  the  court  on  his  own  motion  for  leave  to  amend  his  retnrn. 
Without  any  showing  the  court  granted  such  leave.  Where- 
upon  the  sheriff  canceled  his  schedule,  appraisement,  and  return, 
and  returned  said  attachment — ^no  property  found  to  attach, 
etc.  Held^  Not  good  practice,  and  that  in  a  proper  case  this 
court  would  set  aside  such  cancellation  of  the  original  return 
and  restore  the  levy.  But  held^ further ^  That  such  error  did  not 
affect  the  subsequent  proceedings  in  the  case,  there  being  an  ap- 
pearance by  the  defendant. 

2.  PromiflSOry  19'ote :  signatitre  bt  harks.  Action  on  prom- 
issory note  for  $1600.00  purporting  to  be  signed  by  defendant, 
decedent,  by  mark.  Proof,  that  decedent  was  very  old,  infirm, 
and  nearly  blind  ;  that  he  owed  plaintiff  thirty  dollars,  bor- 
rowed money,  for  which  he  was  willing  to  give  his  note ;  that 
plaintiff  presented  the  note  in  suit,  representing  it  to  be  for  said 
sum  of  thirty  dollars,  whereupon  decedent  authorized  plaintiff 
to  write  his  name  to  the  note,  and  then  made  his  mark  to  said 
signature,  without  reading  the  note.  After  verdict  for  defend- 
ant, plaintiff  assigned  for  error  that  he  was  entitled  to  judg- 
ment for  the  thirty  dollars,  borrowed  money,  but  did  not  offer 
to  amend  his  petition.    Judgment  for  defendant  affirmed. 

Error  to  the  district  court  for  Nuckolls  county.    Tried 
below  before  Weaver,  J. 

Boyoe  Wyanty  for  plaintifif  in  error. 

TT.  A.  Bergstresser  sjid  D,  W.  Barker^  for  defendants  in 
error. 

C!OBB,  J. 

There  was  an  order  of  attachment  issued  in  this  case,  by 
virtue  of  which  the  sheriflp  attached  certain  lands  as  the 
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property  of  the  then  defendant,  Samuel  Griffith,  and  re- 
turned the  same  accordingly.  He  afterwards  applied  to 
the  court  for,  and  obtained,  leave  to  amend  his  return,  and 
thereupon  made  a  return  in  effect  that  his  original  return 
was  an  error;  and  that  at  the  date  thereof,  as  appeared  by 
an  affidavit,  deed,  and  abstract  referred  to,  and  made  a  part 
of  said  second  return,  the  property  attached  was  not  the 
property  of  the  defendant,  but  of  one  Anna  Mary  Schmin; 
he  therefore  returned  said  order;  that  after  diligent  search 
he  was  unable  to  find  goods  or  chattels,  lands  or  tenements, 
eta,  of  the  said  defendant  in  his  county,  whereof  to  levy, 
etc 

The  plaintiff  filed  a  motion  to  set  aside  said  amended 
return,  which  was  by  the  court  refused.  While  we  think 
there  is  a  broad  discretion  vested  in  all  courts  of  general 
jurisdiction,  in  the  control  of  all  writs  and  process  issued 
under  their  authority,  yet  it  was  certainly  irregular  prao- 
tioe  on  the  part  of  the  district  court  to  allow  the  sheriff,  on 
his  own  motion  and  without  a  showing,  to  amend  the 
return  of  the  writ  of  attachment  so  as  to  release  the  prop- 
erty attached,  and  in  a  case  where  it  would  be  conducive  to 
the  ends  of  justice  to  do  so,  this  court  would  not  hesitate 
to  reverse  the  order  allowing  such  amendment,  and  treat 
the  amendment  or  second  return  as  a  nullity.  But  this 
action  of  the  court  had  no  effect  upon  the  jury  in  giving 
their  verdict,  nor  is  there  any  connection  between  it  and  the 
judgment  rendered  in  the  case. 

The  action  was  brought  on  a  promissoiy  note  for  fifteen 
hundred  and  forty  dollars  purporting  to  have  been  exe- 
cuted by  Samuel  Griffith  by  mark,  and  witnessed  by  David 
F.  Sdmavely.  Samuel  Griffith  died  soon  after  the  com- 
mencement of  the  suit,  and  the  defense  is  made  by  Abner 
J.  Griffith,  his  executor  in  the  state  of  Pennsylvania^  and 
H.  W.  Short  his  administrator  in  this  state. 

The  defense  is,  that  the  said  promissoiy  note  was  obtained 
by  the  said  plaintiff  from  the  deceased  in  his  life-time  by 
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fraud  and  misrepresentation,  in  this,  that  at  the  time  said 
Samuel  Griffith  signed  said  promissory  note  he  was  indebted 
to  said  plaintiff  in  the  sum  of  thirty  dollars  and  no  more, 
and  was  at  said  time  prostrated  with  sickness,  and  had  been 
so  prostrated  and  confined  to  his  bed  with  sickness  for  a 
long  time  prior  thereto,  and  that  as  a  result  of  such  sickness 
and  the  advanced  age  of  said  Samuel  Griffith,  he  being 
about  eighty  years  of  age,  he  was  so  weakened  and  impaired 
in  mind  and  body,  that  he  was  utterly  incapacitated  to  trans- 
act any  business,  and  his  eye-sight  was  so  affected  at  that 
time  that  he  was  unable  to  see  to  read  or  write — ^that  the 
plaintiff,  who  is  a  son  of  the  said  Samuel  Griffith,  presented 
the  said  promissory  note  to  him  and  represented  to  him 
that  it  was  for  thirty  dollars,  money  previously  borrowed 
by  said  deceased  from  plaintiff,  and  relying  upon  said  state- 
ment, and  without  reading  said  note,  said  Samuel  Griffith 
made  his  mark  thereto,  etc.  The  jury  found  a  verdict  for 
the  defendant. 

Upon  a  careful  examination  of  the  evidence  we  are  sat- 
isfied that  the  defense  was  fully  proved.  There  are  no 
briefs  by  either  party.  •  But  the  plaintiff  by  his  petition  in 
error  impliedly  admits  that  he  could  not  recover  on  the 
note,  but  claims  that  he  should  have  had  a  verdict  for  thirty 
dollars  on  the  pleadings.  If  he  had  declared  for  money 
loaned  or  money  had  and  received,  or  even  offered  to  amend 
his  petition  to  that  effect,  after  the  testimony  was  in,  he 
might  have  been  entitled  to  judgment  for  that  amount,  but 
he  did  not     The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
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14  "268       Alvin  Galley  and  othebs,  plaintiffs  in  brrob, 
jg— °gg  V.  M.  L.  Ejstafp  and  F.  H.  Pabkeb,  defendants 

J?   ?S^  m  ERBOB. 

!•  Praotioe  in  Supreme  Conrt.  ETery  oaae  submitted  to  ibis 
court  for  review  sbould  contain  a  transcript  of  tbe  pleadings 
constituting  the  issue  tried  in  tbe  district  court,  otherwise  the 
Judgment  of  the  court  below  will  be  affirmed. 

Si  Trial :  ▲kswer  or  witkbssbs  :  objbotioxt.  When  upon  a  trial 
a  question  is  put  to  a  witness  and  answered,  although  the 
question  or  answer,  or  both,  may  be  afterwards  objected  to  by  the 
opposite  party,  and  the  objection  sustained  by  the  court,  unless 
such  answer  be  suppressed  or  withdrawn  firom  the  jury  by  the 
court,  by  order  or  instruction,  such  answer  may  be  considered 
by  the  jury,  and,  after  verdict,  will  be  presumed  to  have  been 
properly  considered  by  them. 

Ebrob  to  the  district  court  for  Nuckolk  county.  Tried 
below  before  W^ayeb,  J. 

H»   W.  Short,  for  plaintiff  in  error. 

D.   W.  Barker,  for  defendant  in  error. 

CiOBB^  J. 

This  case  was  submitted  to  the  court  without  either 
printed  briefs  or  oral  arguments.  Upon  examination  of  the 
record  we  find  no  pleadings. 

The  erroiB  assigned^  other  than  those  which  are  merely 
formal^  are^ 

1st.  The  court  erred  in  ruling  out  the  evidence  of  F. 
A.  Long,  and 

2d.  The  court  erred  in  ruling  out  the  evidence  of  Wil- 
liam C.  Overton. 

The  record  containing  no  pleadings,  this  court  is  entirely 
without  knowledge  or  information  as  to  the  issue,  to  prove 
which  those  witnesses  were  called,  therefore  can  only  pre- 
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sume  that  the  action  of  the  trial  court  in  the  matter  com- 
plained of  was  correct ;  but  upon  turning  to  the  bill  of  ex- 
ceptions it  appears  that  the  objection  to  the  questions 
asked  by  the  defendants  in  error  of  these  witnesses  was  in 
each  case  made  after  they  had  fiiUy  answered.  Although 
the  objections  seem  to  have  been  sustained  by  the  court, 
yet  no  motion  was  made  to  suppress  or  exclude  the  answers 
from  the  jury,  and  as  the  record  contains  no  instructions 
by  the  court  to  the  jury,  it  must  be  presumed  that  the 
evidence,  being  before  the  jury,  was  fairly  considered  by 
them. 

So  &r  as  can  be  ascertained  from  an  examination  of  the 
bill  of  exceptions,  the  question  before  the  jury  was  whether 
the  date  of  the  note  was  altered  fix>m  the  28  th  to  the  30th, 
aftier  or  before  its  signing  by  the  defendants  in  the  court 
below.  On  that  point  there  was  a  sharp  conflict  of  testi- 
mony, so  that  it  cannot  be  said  that  the  verdict  is  unsus- 
tained  by  the  evidence* 

For  the  above  reasons  the  judgment  of  the  district  court 
most  be  affirmed. 

Judgment  affirmed. 


Herbcan  Spellman,  plaintiff  in  error,  v.  Mary  A. 

Davib,  defendant  in  error. 

Harried  Women.  Since  the  act  of  1875  [Laws,  p.  88]  there  is 
no  law  of  this  state  subjecting  the  separate  property  of  a  mar- 
ried woman  to  execution  or  sale  for  any  debt  of  her  husband 
whatever. 

Error  to  the  district  court  for  Lancaster  county. 
C.  0.  Whedon,  for  plaintiff  in  error. 
Brovm  &  MarshaUy  for  defendant  in  error 
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By  the  Coukt. 

This  is  an  action  of  replevin  by  Mrs.  Davis,  against 
Herman  Spellman,  now  plaintiff  in  error,  and  Henry  W. 
Gable  for  the  detention  of  a  certain  house,  the  property  of 
said  plaintiff  below. 

The  defendant,  Spellman,  answered  in  the  court  below, 
denying  the  facts  alleged  in  the  plaintiff's  petition,  and  for 
a  second  defense  alleging  the  recovery  of  a  judgment  by 
him  against  Joshua  P.  Davis,  the  husband  of  the  plaintiff, 
for  the  sum  of  $26.85  and  $8.00  costs  of  suit,  in  an  action 
for  a  bill  of  groceries,  family  goods,  and  provisions,  fur- 
nished to  the  said  Joshua  P.  Davis  and  his  family  while 
the  plaintiff  was  living  with  him  as  a  member  of  his  fam- 
ily, and  which  articles  were  used  and  consumed  by  the  said 
family.  That  after  the  rendition  of  said  judgment,  and  the 
same  remained  in  full  force  and  effect,  an  execution  was  i^ 
sued  thereon  and  placed  in  the  hands  of  one  O.  Evans,  a  con- 
stable of  said  county,  who  levied  the  same  upon  the  house 
in  question,  and  defendant  claims  to  hold  said  house  by 
virtue  of  said  levy,  etc. 

The  plaintiff  demurred  to  the  second  defense  in  the  said 
answer,  which  demurrer  was  sustained  by  the  court  A 
trial  was  had  on  the  first  defense  to  a  jury,  who  found  for 
the  plaintiff.  A  motion  for  a  new  trial  being  overruled 
and  judgment  for  the  plaintiff,  defendant  Spellman  brings 
the  cause  to  this  court  on  error. 

There  is  ncT  bill  of  exceptions  in  the  record,  nor  brief 
by  cither  party,  and  as  there  was  no  oral  ai^ument  in  the 
case,  we  can  only  guess  at  the  question  sought  to  be  presen- 
ted by  the  plaintiff  in  error. 

The  legislature  of  the  late  territory  of  Nebraska,  at  its 
first  session,  passed  an  act  exempting  the  property  of  mar- 
ried women  from  execution  for  the  debts  of  their  husbands, 
with  certain  exceptions,  which  exceptions,  had  the  said  act 
been  in  force  at  the  date  of  the  detention  of  the  house  in 
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question,  would  probably  have  embraced  this  case.  Said  law 
was  carried  into  all  of  the  codes  and  revisions  of  the  statutes 
up  to  and  including  the  general  statutes  of  1873,  but  was  re- 
pealed by  section  two  of  an  act,  approved  Feburaiy  25, 
1875,  on  page  88  of  the  laws  of  1876.  So  that  at  the 
date  of  these  transactions  there  was  no  law  subjecting  the 
property  of  a  married  woman  to  execution  for  any  debt  of 
her  husband  whatever. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 


The  State,  ex  rel.  Samuel  Beatty,  v.  The  Mayob 
AND  Council  op  Omaha  et  al. 

1.  Mandamus.    To  warrant  a  court  in  granting  a  mandamusi  it 

must  be  made  to  appear  that  the  relator  has  a  clear  legal  right 
to  the  performance  by  the  respondenU  of  the  particular  duty 
sought  to  be  enforced,  and  that  he  has  no  adequate  remedy  at 
law. 

2.  Cities :  KUiSAiroii..    Temporary  obstructions  in  a  street,  which 

are  reasonable  and  necessary  for  the  erection  of  a  building  upon 
an  adjoining  lot,  do  not  constitute  a  nuisance,  provided  they 
are  not  unreasonably  prolonged. 

Obiginal  application  for  mandamus. 

Bedick  &  Bedioky  for  relator. 

John  D.  Howe,  for  respondents. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
mayor  and  council,  the  marshal,  and  street  commissioner 
of  the  city  of  Omaha,  to  remove  a  certain  frame  building 
from  12th  street  in  said  city.     The  relator  states  in  his 
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application  that  he  is  a  saloon  keeper  in  said  city;  ''that 
on  or  about  the  Ist  of  February,  1880,  he  procured  a  lease 
of  the  building  then  and  now  standing  on  the  west  side  of 
12  th  street,  between  said  Famham  and  Douglas  streets, 
and  on  the  comer  of  the  alley,  for  —  years  from  that  date; 
that  he  took  out  his  license  as  required  by  law,  and  at  a 
great  expense  fitted  up  said  building,  placed  therein  a 
large  stock  of  goods,  and  engaged  in  the  retail  liquor  and 
cigar  business,  and  soon  built  up  a  large  and  lucrative 
trade,  which  was  constantly  increasing  until  the  date  of 
the  grievances  hereinafter  stated.  *  *  *  That  on  or 
about  the  1st  day  of  March,  1882,  the  Nebraska  National 
Bank,  a  corporation  organized  under  the  national  banking 
act  of  the  congress  of  the  United  States,  purchased  a  large 
building,  132  feet  in  length  and  twenty-two  feet  in  width, 
then  standing  on  the  north-west  comer  of  Farnhamand  12th 
streets,  and  on  lot  8,  in  block  121,  and  unlawfully  moved 
the  same  out  over  the  sidewalk  into  said  12th  street,  so 
that  the  same  occupied  about  twenty-four  feet  of  said 
street  for  a  distance  of  about  136  feet,  the  rear  of  said 
building  standing  within  twenty  feet  of  the  front  doors  of 
your  petitioner's  place  of  business,  and  in  so  doing  tore  up 
and  mutilated  the  sidewalk  running  from  Farnham  street 
to  the  alley  on  the  west  side  of  said  12th  street;  that  the 
only  way  wagon  or  carriage  travel  on  said  12th  street  be- 
tween Farnham  and  Douglas  streets  can  be  accommodated 
is  by  a  narrow  passage  way  between  said  building  and  the 
sidewalk  on  the  east  side  of  said  12th  street;  that  said 
building  obstmcts  and  hinders  traffic  of  every  kind  upon 
said  street,  and  is  a  great  inconvenience  to  the  traveling 
public  in  general,  and  those  who  do  business  on  that  street 
in  particular,  and  by  reason  whereof  your  petitioner  is 
greatly  and  especially  damaged;  that  by  reason  of  said 
obstruction  your  petitioner's  place  is  out  of  sight  of  said 
Farnham  street  and  persons  who  pass  that  way,  and  has 
been  rendered  almost  inaccessible;  that  in  plaintiff's  busi- 
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ness  the  most  important  element  of  success  is  the  procure- 
ment of  a  well  known  and  popular  locality;  that  there  is 
no  other  place  in  said  city  as  desirable  and  advantageous 
to  your  petitioner  for  his  said  business  as  was  his  present 
one  before  the  removal  of  said  building  into  said  street ;  that 
since  said  removal  his  trade  has  been  constantly  falling  off, 
owing  to  the  impassable  condition  of  said  street  and  the 
obscurity  of  his  location,  and  the  fact  that  pedestrians  are 
driven  to  the  east  side  of  said  12th  street,  all  caused  by 
the  removal  of  said  building  into  and  the  consequent  ob- 
struction of  said  street/'  etc. 

There  are  other  allegations  as  to  the  obstruction  of  the 
street  as  to  the  public  at  large,  to  which  it  is  unnecessary 
to  refer.  A  number  of  the  ordinances  of  the  city  are  also 
set  out  in  the  application,  which  do  not  require  notice. 

To  warrant  the  court  in  granting  a  mandamus,  it  must 
appear  that  the  relator  has  a  clear  legal  right  to  the  per- 
formance by  the  respondents  of  the  particular  duty  sought 
to  be  enforced.  Anderson  v.  Oobaony  1  Neb.,  172.  State 
V.  School  Dist.,  8  Id.,  94.  High  on  Ex.  Legal  Rem.,  § 
10*  And  it  must  also  appear  that  he  has  no  adequate 
remedy  at  law. 

The  application  is  defective  in  both  of  these  particulars, 
and  fails  to  state  facts  sufficient  to  entitle  the  relator  to  the 
writ. 

Whether  this  court  would  control  the  action  of  the  mayor 
and  council  of  a  city  of  the  first  class,  in  r^ard  to  the  tem- 
porary removal  of  buildings  into  the  street,  is  not  now  be- 
fore the  court,  and  we  express  no  opinion  thereon.  It  is 
very  clear,  however,  that  the  application  fails  to  state  all 
the  facts  as^to  the  removal  of  the  building,  and  it  was  con- 
ceded in  the  argument  of  the  case  that  the  removal  was 
temporary  and  for  the  purpose  of  enabling  the  bank  to 
erect  a  new  building  on  the  site  formerly  occupied  by  the 
wooden  building.  And  it  has  erected  and  nearly  com- 
pleted such  building. 
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Is  a  reasonable  temporary  obstruction  of  the  street  and 
side-walk  for  the  purpose  of  erecting  a  new  building  a 
nuisance?  The  right  of  the  public  to  the  use  of  a  street 
is  the  right  of  every  person  who  desires  to  do  so  to  pass 
and  repass  along  the  same.  But  this  right  is  subject  to 
temporary  or  partial  obstructions  necessarily  placed  therein. 
In  Com.  v.Pasemorey  1  Serg.&  Rawle,  217,  the  supreme 
court  of  Pennsylvania  says :  "  Necessity  justifies  actions 
which  would  otherwise  be  nuisances ;  this  necessity  need 
not  be  absolute — ^it  is  enough  to  be  reasonable.  No  man 
has  a  right  to  throw  wood  or  stones  into  the  street  at 
pleasure.  But  inasmuch  as  fuel  is  necessary  a  man  may 
throw  wood  into  the  street  for  the  purpose  of  having  it 
carried  into  the  house,  and  it  may  lie  there  a  reasonable 
time.  So  because  building  is  necessary,  stone,  brick,  lime, 
sand,  and  other  materials  may  be  placed  in  the  street, 
provided  it  be  done  in  the  most  convenient  manner." 

In  Rex  V,  Ward,  4  Ad.&  El.  405,  Lord  Denman,  speak- 
ing in  reference  to  a  board  erected  for  repairing  a  house, 
said:  "The  board  is  placed  for  the  safety  of  those  possess- 
ing the  right  of  way;  it  protects  them  from  inevitable 
danger;  if  it  leaves  them  a  free  passage,  and  leads  them 
another  way,  the  whole  street  is  necessarily  obstructed. 
Every  way  to  which  houses  adjoin  must  be  considered  as 
set  out,  subject  to  those  occasional  interruptions  which  re- 
semble the  temporary  acts  of  loading  coal  in  Keels,  allu- 
ded to  in  Bex  v.  BusaeU,  6  B.  &  C,  566.'' 

In  Clark  v.  Fry,  8  O.  S.,  373-4,  the  supreme  court  of 
Ohio  says:  "Even  the  use  of  a  highway  for  mere  transit 
by  one  part  of  the  public  may,  at  the  time  of  a  multitude 
upon  it,  oppose  a  temporary  obstruction  to  the  passi^  of  an- 
other part  of  the  public.  A  company  of  persons  stopping 
and  standing  on  the  pavement  of  a  street  with  their  wag- 
ons or  carriages,  for  mere  temporary  purposes  of  business^ 
interpose  impediments  to  the  free  and  uninterrupted  tran- 
sit upon  a  public  highway.     The  delivery  of  freight,  and 
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every  variety  of  goods,  fuel,  etc.,  at  business  and  other 
houses,  on  a  street,  is  a  necessary  incident  to  the  use  of  the 
public  highway,  and  the  repair  and  improvement  of  streets 
and  the  deposit  of  the  materials  for  the  same,  often  create 
obstructions  to  the  uninterrupted  transit  by  the  public.  So, 
also,  the  improvement  or  building  or  repair  of  houses,  and 
the  construction  of  sewers  and  cellar  drains,  on  adjacent 
lots,  often  create  necessary  temporary  impediments  upon 
public  highways.     These  are  not  invasions  of,  but  simply 
incidents  to,  or  rather  qualification  of,  the  right  of  transit, 
and  the  limitation  upon  them  is,  that  they  must  not  be 
unnecessarily  and  unreasonably  interposed  or  prolonged.^' 
Temporary  obstructions  in  a  street  which  are  reasonable 
and  necessary,  for  the  erection  of  a  building  upon  an  adja- 
cent lot,  do  not  constitute  a  nuisance,  provided  they  are  not 
unreasonably  prolonpred.     Such  obstructions  are  not  inva- 
sions of  the  rights  of  the  public  to  the  use  of  the  street,  but 
merely  incident  to  or  a  limitation  on  such  right;  but  are 
justified  only  so  long  as  they  are  reasonably  necessary.  The 
party  placing  the  obstructions  therein,  however,  will  not  be 
justified  in  leaving  the  street  in  an  unsafe  condition.     One 
of  the  principal  grounds  of  complaint  in  this  case  is  the 
obstruction  of  the  sidewalk,  thereby  causing  people  to  pass 
on  the  east  side  of  the  street,  and  away  from  the  relator's 
place  of  business,  but  there  are  no  facts  stated  showing 
such  obstruction  to  be  unnecessary.     As  to  the  removal  of 
the  building  into  the  street,  it  is  evident  that  it  was  placed 
there  temporarily,  and  there  is  no  allegation  that  it  was  not 
BO  removed  with  the  consent  of  the  proper  public  authori- 
ties.    The  facts  stated  in  the  application  do  not  show  the 
obstructions  to  be  a  nuisance.     The  writ  must  be  denied. 

Wbtt  denied. 
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^  4g.  Leandbr  Geerakd  and  Michael  Whitmoyer,plain- 

®.J15  TIPIB  IN  ERROR,  V.  ThE  OmAHA,  NiOBRARA  &  BlACK 

^  I^       TTnTfl  Railroad,  defendant  in  error. 

U    270, 

9ii  'SS2  I,  Bailroada:  bight  ov  way:  titlk.  Where  a  railroad  com- 
pany institutes  proceedings  and  condemns  a  right  of  way  across 
real  estate,  it  cannot,  on  appeal  to  the  district  court,  disprove  the 
tiUe  of  the  person  to  whom  the  damages  were  awarded  without 
pleading  his  want  of  title. 

2.  ;    :    .    The  word  "owner"  as  used  in  the 

statute  applies  to  any  person  haying  an  interest  in  the  estate. 

Error  to  the  district  oourt  for  Platte  ooonty.  Tried 
below  before  Post,  J. 

Qerrard  &  WkUmoyer,  and  E.  Wakdeyy  for  plaintiff  in 
error  cited :  Mills  on  Eminent  Domain,  161,  and  cases  cited. 
B.  B.  Co.  V.  MoffaU,  7  CaL,  579.  WaUr  Works  v.  Scm 
FranoUco,  22  CaL,  434.  Turnpike  Co.  v.  Burhit,  26 
Ind.,  53.  PresiderUf  ete.,  r.  Givena,  17  111.,  255.  P.  <fe  JB. 
I.  B.  Oo.  V.  Bryamty  57  III,  473.  P.  P.  &  L  B.  Oo.  v. 
Lowrie,  63  111.,  264.  iS.  i.,  etc.,  B.  Ch:v.  Tdera,  68  HI., 
143.  L.  &  Ml.  B.  Oo.  V.  Oeeger,  4  Wis.,  268.  Ex  parte 
Heirs  of  Van  Vorst,  2  N.  J.  Eq.  (1  Green),  292.  Severin  f>. 
B.  B.  Oo.,  38  Iowa,  463.  B.  B.  Oo.  v.  AUey,  34  Mich.,  16. 

A.  J.  Poppldon  and  /.  if.  Hiurstony  for  defendants  in 
error,  dted  :  Mills  on  Eminent  Domain,  sec  160.  Miller 
V.  Mayor,  35  N.  J.  L.,  4C0.  Thurston  v.  Portlcmd,  63 
Maine,  149.  Minot  v.  Oommissioners,  28  Maine,  121. 
Horrecks  v.  B.  B.,  4  B.  &  S.,  315.  Begina  v.  B.  B.  Oo,, 
3 El. & Bl., 443.  OarUv.StmwaJL(T,l%WLrm.,26Q.  B.B. 
t;.  Mahoney,  49  Cal.,  112.  Bersbine  v.  B.  B.,  23  Minn.^  114. 

Maxweix,  J. 

In  April,  1881,  the  defendant  instituted  proceedings  in 
the  county  court  of  Platte  county  for  the  appointment  of 
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oommissioners  to  appraise  the  damages  sustBined  by  the 
owners  of  certain  tracts  of  lands,  by  reason  of  the  loca- 
tion of  the  defendant's  railroad  across  the  same.  Among  the 
lands  thus  described  was  the  north-east  quarter  of  the 
south-east  quarter  of  sec.  24  T.  17  R.  1  west,  and  notice  of 
condemnation  was  served  on  the  plaintiff  in  error,  and 
Thomas  C.  Durant,  trustee.  The  plaintiflPs  damages  were 
appraised  at  $1,050.  The  defendant  then  appealed  to  the 
district  court,  and  ypon  the  trial  the  court  excluded  a  tax 
deed  under  which  the  plaintiffi  claimed  title,  and  directed 
a  verdict  for  the  defendant.  No  pleadings  were  filed  in 
the  district  court,  nor  was  any  issue  of  want  of  title  made. 

In  the  case  of  the  Republican  Valley  B.  Oo.  v,  Hayes, 
13  Neb.,  489,  it  was  held  by  this  court  that  where  a  rail- 
road company  condemns  real  estate  as  the  property  of  a 
person  named,  it  cannot  on  appeal  from  the  award — at  least 
without  tendering  in  issue  to  that  effect — disprove  such 
ownership.  The  reason  of  the  rule  is  plain.  The  appeal 
properly  brings  up  only  the  question  of  damages.  If  that 
is  the  only  one  to  be  determined  no  pleadings  are  necessary, 
because  the  sole  question  for  consideration  is,  what  is  the 
amount  which  the  land-owner  ought  to  recover?  Neb.  By. 
Oo.  V.  Van  Dmen,  6  Neb.,  160.  But  when  other  matters 
are  involved  in  the  case,  they  must  be  put  in  issue.  The 
R.  R.  Co.  acquires  merely  the  right  of  way  possessed  by 
the  parties  to  the  proceedings.  It  is  therefore  its  duly  to 
bring  in  all  parties  having  an  interest  in  the  estate  in  order 
that  the  condemnation  money  may  be  properly  applied. 
The  word  "  owner ''  as  used  in  the  statute  applies  to  all 
persons  who  have  an  interest  in  the  estate. 

Where  it  is  necessary  the  court  possesses  ample  power  to 
require  such  parties  to  interplead,  and  to  apportion  the 
mon^  according  to  their  rights.  The  court  therefore  ened 
in  directing  a  verdict  for  the  defendant. 

The  question  of  the  validity  of  the  tax  deed  has  not  been 
very  fuUy  considered  in  the  brief  of  either  counsel^  and 
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therefore  will  not  be  determined.  It  was  admissible  in 
evidence,  however,  for  the  purpose  of  showing  the  lien  of 
the  plaintiff  for  taxes  paid,  and  perhaps  as  evidence  of 
title. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

ReVEBSED  and  BEMAimED. 


RoswELL  A.  Jngajuls,  plaintiff  in  erbob,  y.  Lyman 
T.  Noble,  defendant  in  ebbob. 

1*  Gontinuaiioe.  Ordinarily  the  decision  of  motions  to  continue 
caujies  is  left  to  the  discretion  of  the  particalar  court  to  which 
they  are  addressed.  It  is  only  where  such  discretion  has  evi- 
dently been  exercised  unwisely  or  abused,  to  the  prejudice  of  a 
party,  that  a  reviewing  court  will  interfere. 

2.  !    AFFIDAVIT  FOB.    The  Statement  of  facts  in  an  affidavit 

for  a  continuance  should  be  specific  of  acts  done,  or  of  excuses 
for  not  doing  them,  and  given  with  such  particularity  that  an 
indictment  for  perjury  would  lie  in  case  of  its  being  falsa. 

Ebbob  to  the  district  court  for  Hamilton  county.    Tried 
below  before  Post,  J. 

A.  J.  Itittenhouae,  for  plaintiff  in  error. 

J.  JET.  Smith,  for  defendant  in  error. 

Lake,  Ch.  J. 

But  two  errors  are  complained  of:  ftrsty  that  the  motion 
for  a  continuance  was  improperly  denied;  and,  seoond,  that 
the  verdict  was  not  supported  by  the  evidence. 

Ordinarily  the  decision  of  motions  of  this  sort  is  left  to 
the  discretion  of  the  particular  court  to  which  they  are 
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addressed.  It  is  only  where  such  discretion  has  evidently 
been  exercised  unwisely  or  abused,  to  the  prejudice  of  a 
party,  that  a  reviewing  court  will  interfere.  Billings  v. 
McCoy  Brothers,  5  Neb.,  187.  Johnson  v,  DinsmorCy  11 
Id.,  391.  In  this  case  we  not  only  see  no  abuse  of  dis- 
cretion but  the  motion  was  decided  rightly. 

The  action  was  commenced  in  June,  1881.     The  answer 
was  filed  on  the  14th  of  July,  by  which  issue  was  joined. 
The  motion  for  a  continuance  was  not  made  until  December 
20th,  just  as  the  case  was  called  for  trial.    The  continuance 
was  sought  to  obtain  the  testimony  of  Samuel  Tull,  who 
had  but  recently  been  a  partner  of  the  plaintiff  in  error. 
The  substance  of  the  affidavit  in  support  of  the  motion  is, 
that  when  the  action,  which  was  an  ordinary  one  for  the 
price  of  labor,  was  commenced,  Tull  resided  in  Kansas,  but 
before  issue  was  joined  had  removed  to  some  place  in  Colo- 
rado, unknown  to  the  affiant.     In    regard  to  the  efforts 
put  forth  to  ascertain  Tull's  whereabouts  and  get  his  testi- 
mony, all  that  is  shown  is  this,  that  ^^  affiant  has  made 
diligent  inquiry  to  ascertain  the  place  to  which  he  has  re- 
moved, by  asking  persons  who  were  supposed  to  know,  and 
by  writing  to  witness  at  points  where  it  was  supposed  he 
had  gone."    As  evidence  of  diligence,  this  statement  of 
what  had  been  done  to  obtain  the  desired  testimony  is  sadly 
deficient.     He  says  he  "made  diligent  inquiry,"  but  when 
and  of  whom  did  he  inquire?     He  "wrote  to  witness  at 
points  where  it  was  supposed  he  had   gone."     To  what 
"points"  or  places  did  he  address  his  letters?    Who  "sup- 
posed he  had  gone"  there?    And  were  the  letters  returned 
to  him?    The  question  of  diligence  is  for  the  court  to  de- 
termine from  the  sworn  statement  of  what  has  been  done. 
And  this  statement  should  be  specific  of  acts  done,  or  of 
excuses  for  not  doing  them,  and  given  with  such  particu- 
larity that  an  indictment  for  perjury  would  lie  in  case  of  its 
being  false. 
This  affiant  says  he  "made  diligent  inquiry."     That, 
20 
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however,  is  merely  his  own  opinion  of  what  he  did,  with 
no  fact  given  to  support  it.  If  just  what  he  bases  this 
opinion  upon  were  given,  possibly  the  court  might  differ 
with  him.  The  court  could  not  act  upon  his  belief  of  the 
effect  of  what  he  did.  The  motion  was  properly  overruled. 
Of  the  verdict  there  is  but  a  word  to  say.  In  the  evi- 
dence there  was  but  little  conflict.  It  not  only  strongly  sup- 
ports the  finding  of  the  jury,  but  impresses  us  with  the  con- 
viction that  we  should  have  found  substantially  as  the  juiy 
did  if  it  had  been  submitted  to  us  to  'pass  upon. 

JUDGMBNT  AFFIRMED. 


14    S74 
30    634 


Bblle  Walker,  plaintiff  in  error,  v.  Oscar  C. 

lutz,  defendant  in  error. 

1.  Practice:    affidavits :    how  mads  pabt  of  record.    Affi- 

U  ^  davits  used  in  the  district  court  will  not  be  considered  in  this 

j4   ^74  court  in  error  proceedings,  unless  made  part  of  the  record, 

^   ^^^  which  can  ordinarily  be  done  only  by  means  of  a  bill  of  excep- 

14    274  tiona 
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2.  Sheriff's  Hetum  to  Summons.  A  sheriff's  return  to  a 
summons,  that  he  served  it  by  leaving  a  copy  at  the  defendant's 
usual  place. of  residence,  is  not  conclusive  as  to  the  fact  of  resi- 
dence, but  the  defendant  may  show  that  the  place  where  the 
copy  was  left  was  not  at  the  time  his  residence,  on  a  motion  to 
quash  the  service. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Post,  J, 

Hale  &  Conner y  for  plaintiflfe  in  error,  cited:  DUler  v, 
Roberta,  13  Sergeant  &  Bawle,  60.  l^evens  v.  Brown,  3 
Vermont,  420.  Blythe  v.  Richarda,  10  Sergeant.<&  Eawle, 
261.  Denny  V.  WUlard,  11  Pickering,  519.  W/iiiakerv. 
f^umner,  7  Pickering,  551.      Granger  v.  Clark,  22  Maine, 
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128.  Cook  V.  Darling,  18  Pickering,  393.  Brown  v.  Twr^ 
ner,  12  Alabama,  752.  lAghisey  v.  Harris,  20  Alabama, 
411.  Cooper  t?.  Sunderland,  3  Clark,  114.  PhUlips  v. 
EhoeU,  14  Ohio  State,  133. 

George  B.  France^  for  defendant  in  error,  cited :  Bo^ 
V.  Wilson,  8  Kan.,  228.  Porter  v.  C.  &  K  W.  R,  B.,  1 
Neb.,  14.  Watson  v.  Watson,  6  Conn.,  334.  Ports  v. 
Table  MomUain,  10  Cal.,  441.  Carr  v.  Commercial  Bank, 
16  Wis.,  50. 

Lake,  Ch.  J. 

There  is  but  a  single  question  here  presented  for  our  de- 
cision, and  that  is,  whether  in  setting  aside  the  service  of 
summons  the  district  judge  ruled  correctly. 

The  record  brought  here  is  in  a  very  incomplete  state, 
and  not  in  a  condition  to  enable  us  to  know,  with  any  rea- 
sonable certainty,  just  what  evidence  the  judge  had  before 
him  and  acted  upon  in  making  the  order  complained  of. 
We  know  that  he  had  the  motion  of  the  defendant  suggest- 
ing the  want  of  jurisdiction,  together  with  certain  affidavits 
attached  to  and  made  a  part  of  it.  These  affidavits  being 
so  attached  as  exhibits,  may  perhaps  be  properly  regarded 
as  a  part  of  the  record  without  the  aid  of  a  formal  bill  of 
exceptions.  But  not  so  of  a  large  number  of  affidavits  filed 
on  behalf  of  the  plaintiflF  in  support  of  the  sheriff's  service. 
They  fall  clearly  within  the  rule  frequently  announced  by 
this  court,  that  affidavits  used  in  the  district  court  will  not 
be  considered  by  this  court,  in  error  proceedings,  unless 
made  a  part  of  the  record.  And  this  can  ordinarily  be 
done  only  by  means  of  a  bill  of  exceptions.  Ray  t?.  Mor- 
son,  6  Neb.,  101.  Credit  Fonder  of  America  v.  Rogers, 
S  Id,,  34.  Aultman  v.  Howe,  10  Id.,  8.  Oliver  v.  Shedey, 
11  Id.,  521.  The  record  does  show  that,  upon  the  entry 
of  the  order  quashing  the  service,  forty  days  were  given 
within  which  to  prepare  and  file  a  bill  of  exceptions,  which, 


276      SUPREME  COURT  OF  NEBRASKA, 

Walker  v  Luis. 

however,  does  not  appear  to  have  been  done.  It  follows 
from  this  condition  of  the  record,  that  we  mnst  presume 
the  district  judge  ruled  correctly  upon  the  facts  before  him ; 
and  all  that  is  lefl  to  us  to  decide  is  simply  whether  the 
sheriff^s  return  to  the  summons,  as  to  the  fact  of  the  defend- 
anfs  residence,  must  be  taken  as  conclusive  or  not. 

The  rule  of  the  common  law,  by  which  such  returns 
were  held  to  be  conclusive  as  between  the  parties  to  the  ac- 
tion, has  been  much  modified  by  many  of  the  courts  of  this 
country,  especially  as  to  those  jurisdictional  facts  not  sup- 
posed to  be  within  the  officer's  own  knowledge,  but  which 
he  must  act  upon — facts  which  not  unfrequently  he  must 
ascertain  upon  inquiry  from  other  persons,  and  about  which 
he  is  quite  liable  to  be  misinformed  entirely.  To  this  class 
of  facts  belongs  that  of  the  "  usual  place  of.  residence"  of 
a  defendant,  the  only  place  where,  by  leaving  a  copy,  not 
with  the  defendant  in  person,  the  service  of  a  summons  can 
be  effectuated. 

Now  is  the  first  time  that  this  court  has  been  called  upon 
to  decide  the  precise  question  here  presented,  although  one 
substantially  like  it  in  principle  was  considered  in  the  case 
of  Porter  v.  The  Chicago  and  Northwestern  Railway  Coin- 
pany,  1  Neb.,  14.  The  question  in  that  case  arose  in  the 
district  court  for  Douglas  county,  and  concerned  the  ser- 
vice of  a  summons  on  the  railway  company.  It  was  first 
decided  by  the  writer  of  this  opinion,  who  was  then  pre- 
siding in  that  court,  and,  although  the  service  was  sus- 
tained, Y^i  the  principle  was  applied  that,  as  to  the  matter 
there  in  dispute,  the  sheriff's  return  was  not  conclusive,  but, 
on  a  motion  to  quash,  might  be  shown  to  be  untrue. 

In  that  caoe  the  return  of  the  sheriff,  conforming  to  the 
requirements  of  the  statute,  showed  service  by  leaving  a 
certified  copy  of  the  summons  with  "W.  B.  Strong,  the 
general  managing  agent  of  the  defendant,  at  their  usual 
place  of  doing  business  in  the  county  of  Douglas,  state  of 
Nebraska.''    A  motion  was  made  and  entertained  to  quash 
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the  service  on  the  ground  that  Strong  was  not  such  man- 
aging agent  as  the  sheriff  had  taken  him  to  be,  and  in  his 
return  had  certified  that  he  was.  And  this  court,  in  re- 
viewing and  affirming  the  ruling  of  the  district  court  upon 
tne  showing  made,  did  not  question  the  right  of  the  com- 
pany to  have  the  service  set  aside  if  the  evidence  had  but 
shown  that  Strong  was  not  in  truth  its  managing  agent 
in  this  state — ^in  other  words,  that  the  return  in  that  par- 
ticular was  false. 

This  precise  question  was  considered  by  the  supreme 
court  of  Kansas  in  the  case  of  Bond  v.  Wilson,  8  Kansas, 
228,  under  a  statute  respecting  the  service  of  summons 
similar  to  ours,  and  the  conclusion  reached  that,  ^' when  the 
return  of  the  sheriff  is  that  a  copy  of  the  summons  was  left 
at  the  residence  of  the  defendant,  the  court  may  hear  and 
determine  whether  the  place  where  the  copy  was  left  was 
at  the  time  the  residence  of  the  defendant.''  And  this 
principle  is  sustained  by  the  coui*ts  of  several  other  of  our 
sister  states.  While  we  are  of  opinion  that  the  return  was 
not  conclusive  upon  the  question  of  the  defendant's  resi- 
dence, for  the  reason  that  the  record  does  not  show  that  the 
court  below  ruled  erroneously  upon  the  facts  before  it,  the 
judgment  must  be  affirmed. 

Judgment  AFFiRMia). 


William  M.  Kaeiseb,  plaintiff  in  error,  v.  The 
Board  of  County  Commissioners  of  Nuckolls 
County,  defendant  in  error. 

1.  Sale  of  land  for  taxes :  liability  of  county  to  purchaaxb. 
In  order  to  show  a  liability  on  the  part  of  a  county  to  a  pur 
chaser  of  land  at  tax  sale,  under  sec.  71  of  the  revenue  act  of 
1869,  Gen.  Stat.,  924,  it  must  appear  that  the  sale  has  failed 
through  some  ^'mistake,  or  wrongful  act  of  the  county  treas- 
urer or  other  officer  ''  of  the  revenue. 
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2.    :  pleading:  petition.     In  such  case,  to  state  a  cause  of 

actioD,  the  petition  must  set  out  the  particular  act  done  or -omit- 
ted, and  the  officer  doing  or  omitting  it. 

8.  :  COUNTY  C0MMISSI0NEB8.  It  IS  not  within  the  jurisdic- 
tion of  the  board  of  county  commissioners  to  determine  whether 
the  "  mistake  or  wrongful  act,"  contemplated  by  this  section, 
has  been  committed  or  not. 

Ebror  to  the  district  court  for  Nackolls  county.  Tried 
below  before  Weaver,  J. 

jD.  W.  Barkery  for  plaintiff  in  error,  cited:  Kittle  v. 
Shervin,  9  Neb.,  324. 

W,  A.  Bergaireeser,  for  defendant  in  error,  cited :  Peo- 
pie  V.  Auditor  General,  30  Mich.,  12.  Otoe  Courdy  v. 
Gray,  10  Neb.,  568.  PettU  v.  Black,  8  Neb.,  52.  Peet 
V.  O'Brien,  5  Neb.,  360. 

Lake,  Ch.  J. 

The  action  below  was  brought  by  the  plaintiff  in  error 
to  recover  from  the  county  of  Nuckolls  a  sum  of  money, 
clainied  to  be  due  him  from  the  county,  under  sec.  71  of 
the  revenue  act  of  1869,  Gen.  Stat.,  924,  which  provides 
that:  "  When  by  mistake  or  wrongful  act  of  the  treasurer, 
or  other  officer,  land  has  been  sold  contrary  to  the  provi- 
sions of  this  act,  the  county  is  to  save  the  purchaser  harm- 
less by  paying  him  the  amount  of  principal  and  interest 
to  which  he  would  have  been  entitled  had  the  land  been 
rightfully  sold,"  etc. 

To  the  petition  the  county  interposed  a  general  demur- 
rer, which  was  sustained  and  the  action  dismissed.  The 
only  question  now  presented  is,  whether  the  petition  states 
a  good  cause  of  action. 

It  appears  from  the  petition  that  the  plaintiff  purchased 
the  land  in  question  in  October  and  November,  1875,  at 
private   tax   sale,  paying  therefor,  in  the  aggr^ate,  the 
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sum  of  sixty  dollars  and  thirty-five  cents ;  that  he  subse- 
quently paid  taxes  duly  levied  upon  the  land,  to  the 
amount  of  one  hundred  arid  forty-two  dollars  and  fifty- 
eight  cents.  These  sums,  together  with  interest,  at  the  rate 
of  forty  per  cent  per  annum,  he  prays  judgment  for. 

There  is  no  diiect  allegation  in  the  petition  to  the  effect 
that  the  sale  in  question  was  contrary  to  the  revenue  act 
in  any  particular.  All  that  there  is  upon  this  point  is 
simply  the  fact  that  one  "Maggie  C.  Blakely,  claiming  to 
be  the  owner  of  said  lands,''  brought  her  action  against  the 
said  board  of  county  commissioners  and  the  treasurer  of 
said  county  and  this  plaintiff  for  the  purpose  of  having 
the  said  tax  sale  set  aside  and  the  treasurer  enjoined  from 
making  a  deed.  Although  the  plaintiff  herein  was  made 
a  defendant  in  that  action,  the  petition  in  this  case  shows 
conclusively  that  the  court  acquired  no  jurisdiction  over 
him.  He  was  not  lawfully  served  with  process,  nor  did 
hp  voluntarily  appear,  so  that  as  to  him  the  judgment 
enjoining  the  treasurer  from  executing  the  tax  deed  was  a 
mere  nullity.  It  really  settled  nothing.  The  fact  that  the 
county  commissioners  assented  to  or  stipulated  with  Blakely 
for  the  judgment  as  charged  is  of  no  consequence.  With- 
out the  concurrence  of  the  purchaser  they  could  make  no 
arrangement  with  the  land-owner  respecting  the  sale  which 
would  bind  him.  It  is  not  within  the  jurisdiction  of 
county  conunissioners  to  determine  whether  the  "mistake 
or  wrongful  act"  contemplated  by  this  statute  was  in 
fact  committed  or  not;  and  if  they  assume  to  do  so,  it  will 
bind  no  one,  neither  the  purchaser  who  has  sustained 
the  loss  nor  the  officer  who  occasioned  it,  and  who  is  by 
the  law  rendered  liable  on  his  bond  to  make  it  good,  either 
to  the  purchaser,  or  to  the  county. 

Therefore,  in  order  to  show  a  liability  on  the  part  of  the 
county,  it  must  appear,  independently  of  the  former  suit, 
and  of  the  action  of  the  commissioners  therein,  that  the 
sale  in  question  failed  through  some  "  mistake  or  wrongful 
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act'*  of  the  county  treasurer  or  other  officer  of  the  revenue. 
The  particular  act  done  or  omitted,  and  the  particular 
officer  doing  or  omitting  it,  should  be  set  out  in  the  pe- 
tition, so  as  to  enable  the  court  to  see  and  determine  whether 
the  case  is  one  contemplated  by  the  statute.  This  petition 
fails  to  do  that,  and  therefore  the  demurrer  was  rightly 
sustained. 

Judgment  affirmed. 
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The  State  of  Nebraska,  ex  rel.  Dakota  County, 

V.  S.  J.  Alexander  et  ax. 


1.  Bonds :  reqistration.    In  registering  and  certifying  bonds  is- 

sued  under  the  act,  '^  To  authorize  the  issue  of  county  bonds  in 
certain  cases,"  approved  Feb.  19,  1877,  the  auditor  and  secre- 
tary of  state  have  no  right  to  review  the  action  of  their  prede- 
cessors upon  the  original  bonds. 

2.    :    VOTE  OP  PEOPLE.    In  the  issue  of  bonds  under  this  act 

no  vote  of  the  people  is  required. 

Original  application  for  mandamus  to  compel  respon- 
dents, Alexander,  the  Secretary  of  State,  and  Wallichs, 
Auditor,  to  roister  certain  bonds  of  Dakota  county. 

Isaac  Powers,  Jr.,  and  E.  Wdkdey  for  relator. 

C  /.  Dilworth,  Attomejf- General,  for  respondents. 

Laice,  Ch.  J. 

In  the  answer  of  the  respondents  to  the  alternative  writ, 
but  two  reasons  are  given  for  the  refusal  to  comply  with 
its  command  to  register  and  certify  the  bonds  in  question. 
First,  That  the  original  issue,  which  these  bonds  are  de- 
jigned  to  replace,  was  in  excess  of  the  amount  which  the 
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county  was  antliorized  to  vote.  Second.  That  the  proposed 
issue  has  not  been  submitted  to  the  voters,  and  is  largely 
in  excess  of  ten  per  cent  of  the  assessed  valuation  of  the 
taxable  property  of  said  county. 

The  question  now  presented  is  whether  these  reasons  are 
sufficient  to  justify  the  defendants  in  their  refusal  to  per- 
form the  required  acts,  it  being  conceded  that  they  accord 
^vith  the  facts  of  the  case. 

The  act  under  which  the  new  bonds  were  executed  is  as 
follows : 

"  Section  1 .  That  any  county,  precinct,  or  city  in  the  state 
of  Nebraska,  which  has  heretofore  voted  and  issued  bonds 
to  aid  in  the  construction  of  any  railroad  or  other  work  of 
internal  improvement,  and  which  bonds,  or  any  part  thereof, 
still  remain  unpaid,  and  remain  and  are  a  legal  liability 
against  such  county,  and  bearing  interest  at  ten  per  cent  per 
annum,  is  hereby  authorized  to  issue  coupon  bonds  at  a  rate 
of  interest  not  exceeding  eight  per  cent  per  annum,  to  be 
substituted  in  place  of  and  exchanged  for  such  bonds  here- 
tofore issued,  whenever  such  county,  precinct,  or  city,  can 
effect  such  substitution  and  exchange,  which  substitution 
and  exchange  shall  be  dollar  for  dollar. 

"  Section  2.  The  new  bond  so  issued  shall  have  recited 
thereon  the  object  of  its  issue,  the  whole  of  the  act  under 
which  the  issue  is  made,  stating  the  issue  to  be  in  pursuance 
thereof,  and  shall  also  state  the  number,  date,  and  amount 
of  the  bond  or  bonds  for  which  it  is  substituted,  and  such 
new  bond  shall  not  be  delivered  until  the  surrender  of  the 
bond  or  bonds  so  designated. 

"  Section  3.  The  new  bonds  so  issued  shall  not  require 
a  vote  of  the  people  to  authorize  such  issue,  and  they  shall 
be  paid,  and  the  levy  be  made,  and  the  tax  collected  for 
their  payhient,  in  accordance  with  the  laws  now  governing 
the  said  bonds  heretofore  issued."  Session  laws,  1877,  page 
224.     Comp.  Statutes,  325. 

It  will  be  noticed  that  by  the  first  clause  of  the  last  sec- 
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tion  of  this  act,  a  vote  of  the  people  upon  the  question  of  the 
issue  of  bonds  under  it  is  in  express  terms  dispensed  with. 
The  propriety  of  replacing  old  bonds  by  new  ones  bearing 
a  lower  rate  of  interest  is  intrusted  to  the  wisdom  and  dis- 
cretion of  the  board  of  county  commissioners,  who  it  was 
doubtless  presumed  would  so  act  as  to  subserve  the  best  in- 
terests of  the  tax-payers. 

The  other  question  raised  by  the  answer — that  of  the 
excess  of  each  of  these  issues  over  the  limit  fixed  by  law — 
although  rather  more  difficult,  may,  we  think,  be  readily 
and  satisfactorily  answered. 

The  theory  of  the  respondents  is,  that  tliey  ai*e  author- 
ized and  required  to  now  pass  upon  the  legality  of  the  old 
bonds  in  performing  their  duties  as  to  the  new.  If  this 
were  so,  their  action  in  the  premises  would  be  entirely  jus- 
tifiable. But,  as  we  view  the  matter,  their  only  duty  re- 
specting the  former  issue  is  to  determine  whether  they  are 
in  fact  internal  improvement  bonds,  and  bear  evidence  of 
having  been  lawfully  issued.  It  is  conceded  that  these 
bonds  were  issued  to  aid  in  the  construction  of  a  railroad 
— a  work  of  internal  improvement — ^and  were  roistered 
and  certified  to  as  the  law  required.  It  is  only  by  review- 
ing the  action  of  former  officers,  by  which  the  bonds  are 
shown  to  have  been  properly  issued,  that  they  can  now  say 
they  were  unauthorized.  This,  we  think,  they  have  no 
right  to  do.  As  to  them,  the  questions  confided  to  the  judg- 
ment of  and  decided  by  their  predecessors  are  reajvdicaJtay 
and  not  to  be  opened.  Finding  the  old  bonds  thus  authen- 
ticated, which  they  concede  they  do,  the  only  additional  in- 
quiry respecting  them,  which  they  may  enter  upon,  is  to 
satisfy  themselves  by  proper  evidence  that  the  new  bonds 
conform  to  the  formal  requirements  of  the  act  authorizing 
such  re-issue.  This  done,  all  that  remains  for  them  is  the 
ministerial  duty  of  registration  and  indorsement,  as  directed 
by  the  alternative  writ. 

Inasmuch  as  the  answer  does  not  question  the  correct- 
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ness  of  the  relation  respecting  the  formal  requisites  of  the 
new  bonds^  and  thus  concedes  that  they  meet  all  of  the 
statutory  conditions^  it  was  plainly  the  duty  of  the  respond- 
ents to  roister  and  certify  them^  as  directed  by  the  alter- 
native writ.  There  is  no  principle  that  we  are  aware  of 
which  will  permit  the  respondents  to  overturn  the  action 
of  their  predecessors  in  registering  and  certifying  to  the 
legality  of  bonds^  and  a  peremptory  writ  is  awarded. 

Wett  awarded. 
Maxwell^  J.^  dissenting. 

I  do  not  dissent  from  the  statement  of  the  law  in  the 
syllabus  of  this  case,  but  in  my  view  the  question  at  issue 
is  entirely  different  from  that  stated  therein.  It  appears 
from  the  pleadings  that  in  the  winter  of  1875-6,  and  since 
our  present  constitution  took  effect,  the  county  commis- 
sioners of  Dakota  county  submitted  to  the  electors  of  that 
county  a  proposition  to  issue  county  bonds  to  the  Coving- 
ton, Columbus  &  Black  Hills  railroad  company,  in  the 
amount  of  $95,000^  being  fifteen  per  cent  of  the  assessed 
valuation  of  the  county.  This  proposition  was  submitted 
at  one  election,  and  received  more  than  two-thirds  of  all 
the  votes  cast,  and  was  declared  carried,  and  the  bonds 
were  thereafter  issued  and  placed  in  the  hands  of  a  trustee, 
and  have  been  delivered  to  the  railroad  company  or  its 
assigns. 

The  election  for  these  bonds  was  held  under  the  provi- 
sions of  section  2,  article  12,  of  the  constitution,  which 
reads  as  follows:  "No  city,  county,  town,  precinct,  muni- 
cipality, or  other  subdivision  of  the  state,  shall  ever  make 
donations  to  any  railroad  or  other  works  of  internal  im- 
provements, unless  a  proposition  so  to  do  shall  have  been 
first  submitted  to  the  qualified  electors  thereof,  at  an  elec- 
tion by  authority  of  law.  Provided,  that  such  donations 
of  a  county,  with  the  donations  of  such  subdivisions,  in  the 
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aggr^ate,  shall  not  exceed  ten  per  cent  of  the  assessed  val- 
uation of  such  property.  Provided  further^  that  any  city 
or  county  may,  by  a  two-thirds  vote,  increase  such  indebt- 
edness five  per  cent,  in  addition  to  such  ten  per  cent,  and 
no  bonds  or  evidences  of  indebtedness  so  issued  shall  be 
valid  unless  the  same  shall  have  endorsed  thereon  a  certifi- 
cate signed  by  the  secretary  and  auditor  of  state,  showing 
that  the  same  is  issued  pursuant  to  law." 

There  is  no  statute  in  this  state  authorizing  a  county  to 
issue  its  bonds  in  excess  of  ten  per  cent  of  the  assessed  val- 
uation, and  the  constitutional  provision  above  quoted  does 
not  confer  the  right  to  vote  bonds,  but  merely  places  re- 
strictions upon  the  power  of  the  legislature,  prohibiting  it 
from  ever  authorizing  the  issue  of  such  bonds  in  excess  of 
fifteen  per  cent  The  question  here  presented  was  before 
the  court  in  the  case  of  Beineman  v.  C,  C.  &  B.  H.  JR.  R. 
Cb.,  7  Neb.,  312,  the  opinion  being  written  by  the  present 
chief  justice,  who,  after  copying  the  section  above  quoted, 
said:  ''It  will  not  be  claimed  that,  in  the  absence  of  any 
law,  either  statutory  or  constitutional,  the  electors  of  a 
county  or  municipality  could  impose  an  indebtedness  of  this 
sort  that  w^ould  he  binding  upon  the  inhabitants  thereof. 
Very  clearly  they  could  not.  Neither  will  it  be  denied, 
we  think,  that  in  the  absence  of  all  constitutional  restric- 
tion, the  legislature  could,  by  suitable  enactment,  author- 
ize such  aid  in  any  amount  which  the  people  might  see  fit 
to  vote.  Indeed,  until  the  adoption  of  our  present  consti- 
tution, this  whole  matter  of  municipal  aid  to  works  of  in- 
ternal improvement  was  within  the  sole  control  of  the 
state  legislature,  and  subject  to  no  restraint  other  than  such 
as  that  body  in  its  wisdom  saw  fit  to  impose.  This  being 
so,  the  section  of  the  constitution  above  quoted  must  be 
considered  as  restrictive  only  upon  the  exercise  of  legisla- 
tive discretion  in  the  authorization  of  county  and  munici- 
pal indebtedness,  to  aid  in  the  construction  of  railroads  and 
other  works  of  internal  improvement     It  fixes  the  boun- 
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dary  beyond  which  the  legislature  cannot  go,  but  within 
which  its  authority  is  still  supreme.  The  constitution  does 
not,  of  its  own  force  and  independently  of  the  legislature, 
assume  to  authorize  the  people  to  vote  such  aid,  but,  on  the 
contrary,  the  necessity  of  legislative  permission  and  direc- 
tion is  expressly  recognized/' 

Again,  on  page  313,  he  said:  "We  conclude,  therefore, 
that  until  the  legislature  shall  by  suitable  act  change  the 
existing  statutory  law  so  as  to  authorize  it,  there  is  no  war- 
rant for  creating  a  county  indebtedness  in  aid  of  internal 
improvements  exceeding  in  the  aggregate  ten  per  cent  of 
the  assessed  value  of  the  taxable  property  within  the  coun- 
ty furnishing  such  aid.  And  further,  that  by  the  amend- 
ment of  February  17th,  1875,  such  aid  must  have  been 
authorized  by  at  least  two-thirds  of  all  the  votes  cast  on 
the  proposition  to  extend  such  aid.''  It  was  held  that  as 
the  proposition  was  submitted  as  an  entirety,  and  exceeded 
the  statutory  limit,  the  election  was  simply  "a  void  act, 
conferring  no  authority  whatever  upon  the  board  of  county 
commissioners  to  issue  the  bonds  of  the  county  in  any 
amount  whatever." 

The  correctness  of  that  decision  has  never,  so  far  as  I 
am  aware,  been  questioned,  nor  can  it  be  successfully.  A 
county  has  no  inherent  right  to  issue  commercial  paper. 
It  is  a  mere  governing  agency  of  the  state,  with  certain 
powers  distinctly  specified  in  the  statute.  Now  suppose 
such  organization,  without  legislative  authority,  should  issue 
its  bonds  to  a  milroad  company  to  the  amount  of  fifty  per 
cent  of  its  assessed  valuation,  would  such  bonds  possess 
any  validity?  There  would  be  a  lack  of  power  on  the 
part  of  those  executing  the  bonds  that  would  render  them 
invalid  in  whatever  hands  they  might  be  found.  The  rea- 
son is,  the  county  commissioners  in  issuing  bonds  act  under 
a  special  power,  and  if  they  proceed  without  authority, 
their  acts  are  simply  void.  Nor  can  it  make  any  diflFer- 
ence  whether  the  bonds  issued  without  authority  of  law 
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amount  to  fifteen  or  fifty  per  cent  of  the  assessed  valuation. 
In  either  case,  being  in  excess  of  the  powers  conferred, 
they  are  nullities.  In  the  case  under  consideration,  the 
$95,000  issued  by  Dakota  county  in  1876,  being  five  per 
cent  in  excess  of  the  limit  fixed  by  law,  in  the  opinion  of 
the  writer  are  null  and  void.  Yet  it  is  proposed  to  issue 
funding  bonds  to  the  amount  of  $144,000  to  replace  such 
bonds,  the  rate  of  interest  to  be  diminished  to  six  per  cent 
And  the  mandamus  applied  for  in  this  case  is  to  compel  the 
secretary  of  state  and  auditor  to  endorse  on  these  bonds  that 
they  are  issued  pursuant  to  law.  The  object  of  the  constitu- 
tional provision,  so  far  as  the  writer  is  aware,  was  to  prevent 
unprincipled  persons  from  going  into  the  unsettled  counties 
of  the  state,  and  issuing  fraudulent  obligations  in  the  names 
of  such  counties,  and  selling  the  same,  and  thus  not  only 
defraud  the  purchasers,  but  bring  reproach  upon  the  good 
name  of  the  state.  But  the  respondents  are  not  judicial 
officers,  nor  is  their  certificate  a  guaranty  on  the  part  of 
such  officers  or  of  the  state  that  the  instruments  are  valid. 
Such  officers  may  make  a  mistake  as  to  the  law,  and  so 
loi^g  as  they  act  in  good  faith  they  are  not  personally  liable 
for  the  same.  Thus,  the  former  auditor  and  secretary  of 
state,  evidently  supposing  that  the  constitution  alone  con- 
ferred authority  to  issue  bonds  to  the  extent  of  fift:een  per 
cent  of  the  assessed  valuation,  certified  that  the  $95,000 
bonds  in  question  were  issued  pursuant  to  law.  But  this 
added  nothing  to  their  validity,  and  that  question  can  be 
determined  alone  by  the  court.  Where,  however,  these 
officers  object  to  certifying  certain  bonds,  upon  the  ground 
that  they  are  illegal  as  in  this  case,  the  court,  in  order  to 
compel  them  to  act,  must  declare  that  the  proposed  bonds 
are  legal.  This  court  must  in  effect  hold  that  the  $95,000 
of  bonds  issued  in  1876  without  authority  of  law,  were 
and  are  legal  obligations  of  Dakota  county.  Such  a  deci- 
sion breaks  down  all  the  barriers  erected  for  the  protection 
of  tax-payers,  and  is  fraught  with  evils  the  full  import  of 
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which  may  not  now  be  apparent.  There  are  other  ques- 
tions in  the  case  which  cannot  be  considered  without  ex- 
tending this  opinion  to  too  great  length.  The  writ  should 
be  denied. 


John  A.  Eatherly,  ooukty  clerk  of  York  county, 

PLAINTIFF  IN  ERROR,  V.  ThE  StATE  OF   NEBRASKA, 

EX  REL.  Lemuel  J.  Gandy,  treasurer  of  York 

COUNTY,  DEFENDANT  IN  ERROR. 

Tax  lists:  cobrbctiok  bt  countt  clebk.  Under  the  revenue 
law  of  this  state,  it  is  only  where  the  county  commissioners  have 
failed  to  settle  with  and  allow  the  county  treasurer  credit  for  such 
property  tax  as  he  is  unable  to  collect,  or  for  errors  in  the  assess- 
ment of  real  estate,  or  footings  of  tax  books,  that  the  county 
clerk  has  authority  to  examine  such  lists  and  correct  the  same. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  George  W.  Post,  J. 

George  B.  Franoe  (with  whom  were  Sedgwick  &  Power)^ 
for  plaintiff  in  error. 

W,  P.  QmneTf  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  commenced  in  the  year  1881^  in  the  dis- 
trict court  of  York  county  by  the  relator  against  the  plain- 
tiff in  error^  to  compel  him,  as  county  clerk,  to  certify  to 
the  state  auditor  the  valuation  of  property  and  the  amount 
of  taxes  due  thereon,  for  which  the  relator,  as  treasurer  of 
York  county,  was  entitled  to  credit,  and  to  certify  under  the 
seal  of  his  office  the  valuation  of  property  and  amount  of 
taxes  and  special  assessments  due  thereon,  allowable  to  said 
treasurer  in  the  settlement  of  his  several  accounts,  and  for 
•other  relief.  On  the  hearing  of  the  cause  a  peremptory 
writ  of  mandamus  was  allowed.  Eatherly  brings  the  cause 
into  this  court  by  petition  in  error. 
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It  is  all^d  in  substance  in  the  alternative  writ  that  the 
relator  was  county  treasurer  of  said  county^  and  Eatherly 
county  clerk  at  the  time  stated;  that  on  the  19th  day  of 
July,  1881,  the  relator  filed  with  said  clerk  a  statement  in 
writing,  setting  forth  in  detail  the  name  of  each  person 
charged  with  personal  property  tax,  which  the  treasurer 
had  been  unable  to  collect  by  reason  of  the  removal  or  in- 
solvency of  the  person  charged  with  such  tax,  the  value  of 
the  property,  the  amount  of  such  tax,  the  cause  of  the  ina- 
bility to  collect  the  same,  etc. 

And  at  the  same  time  said  relator  filed  with  said  clerk 
a  list  of  errors  in  the  footings  of  tex  books,  giving  in 
each  case  a  description  of  the  property,  the  valuation  of 
the  same,  and  the  amount  of  taxes  and  special  assessments 
due  thereon,  which  list  was  duly  verified  by  the  oath  of  said 
relator;  that  on  the  19th  day  of  July,  1881,  the  board  of 
county  commissioners  of  said  county  being  in  legal  session, 
examined  said  lists  and  approved  the  same,  and  entered  an 
order  to  that  effect ;  that  Eatherly  has  failed  and  refused  to 
certify  to  the  state  auditor  the  valuation  of  property  and 
the  amount  of  taxes  due  thereon  for  which  the  relator  is  en- 
titled to  credit,  and  has  failed  and  refused  to  make  and 
deliver  to  him  the  statements,  certificates,  and  lists  per- 
taining to  the  settlement  of  the  accounts  of  the  relator,  to 
enable  him  to  make  a  full  and  final  settlement  with  the 
state  auditor.  To  this  writ  Eatherly  filed  an  answer, 
wherein  he  states  in  substance  that  the  lists  fiirnished  are 
incorrect,  and  personal  property  taxes  for  the  years  1874- 
5-6  and  7,  to  the  amount  of  $271.71,  are  collectible, 
giving  the  names  of  the  individuals  owing  the  same.  He 
admits  that  the  county  commissioners,  on  the  19th  day  of 
July,  1881,  approved  the  list  presented  by  the  relator,  but 
denies  that  said  commissioners  were  in  legal  session  at  that 
time.  He  also  alleges  that  said  lists  were  so  imperfect  and 
inaccurate  as  to  render  it  impossible  to  determine  whether 
the  relator  was  to  be  credited  or  debited  with  the  amounts,  etc 
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Sec.  155  of  the  revenue  law  provides  that :  "  On  or  be- 
fore the  first  day  of  October,  annually,  and  at  such  other 
times  as  the  county  board  may  direct,  the  county  treasurer 
shall  make  out  and  file  with  the  county  clerk  a  statement 
in  writing,  setting  forth  in  detail  the  name  of  each  person 
charged  with  personal  property  tax,  which  he  and  other 
collectors  have  been  unable  to  collect,  by  reason  of  the  re- 
moval or  insolvency  of  the  person  charged  with  such  tax,  the 
value  of  the  property  and  the  amount  of  tax,  the  cause  of 
inability  to  collect  such  tax,  in  each  separate  case,  in  a  col- 
umn provided  in  the  list  for  that  purpose.  Said  treasurer 
shall,  at  the  same  time,  make  out  and  fiile  with  the  county 
clerk  a  similar  detailed  list  of  errors  in  assessment  of  real 
estate,  and  errors  in  footing  of  tax  books,  giving  in  each  case 
a  description  of  the  property,  the  valuation  and  amount  of 
the  several  taxes  and  special  assessments,  and  cause  of  error. 
The  truth  of  the  statement  contained  in  such  lists  shall  be 
verified  by  affidavit  of  the  coimty  treasurer.*' 

Sec.  156  provides  that:  ''If  any  lands  or  lots  shall  be 
delinquent  for  taxes  or  special  assessments,  the  treasurer 
shall  be  entitled  to  a  credit  in  his  final  settlement  of  the 
amount  of  the  several  taxes  and  special  assessments  there- 
on— ^the  county  to  allow  the  amount  of  printers'  fees  thereon, 
and  be  entitled  to  said  fees  so  allowed  when  collected :  Pro- 
vided, That  the  county  treasurer  shall  not  be  entitled  to 
credit  for  delinquent  personal  property  until  he  has  filed 
with  the  clerk  an  affidavit  that  he  has  been  unable  to  col- 
lect the  tax  thereon  by  reason  of  a  want  of  personal  prop- 
erty of  the  owner  thereof,  and  that  to  the  best  of  his  knowl- 
edge and  belief  no  personal  property  of  any  such  owner  is 
in  the  county.  If  the  county  board  be  in  session  on  the  first 
of  October,  it  shall  settle  with,  and  allow  the  county  treasurer 
credit  for  such  allowance  as  he  may  be  legally  entitled  to." 

Sec.  157  is  as  follows:  ''If  there  be  no  session  of  the 
board  held  at  the  proper  time  for  settling  and  adjusting  the 
accounts  of  the  county  treasurer,  it  shall  be  the  duty  of  the 
21 
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treasurer  to  file  the  lists  with  the  oouuty  clerk^  who  shall 
examine  said  lists  and  oorrect  the  same^  if  necessary,  in  like 
manner  as  said  board  is  required  to  do.  Said  oouniy  derk 
shall  make  an  accurate  computation  of  the  value  of  the  prop- 
erty, and  the  amount  of  the  delinquent  tax  and  special  assess- 
ments returned,  for  which  the  collector  is  entitled  to  credit." 

Sec  158  provides  that:  '^The  county  clerk  shall  immedi- 
ately, in  either  case,  certify  to  the  auditor  of  public  accounts 
the  valuation  of  property,  and  the  amount  of  state  taxes  due 
thereon,  for  which  the  treasurer  may  be  allowed  credit." 

It  is  only  where  the  county  commissioners  &il  to  settle 
with  the  treasurer,  and  allow  him  credit  for  such  allowance 
as  he  is  entitled  to,  that  the  coimty  derk  has  authority  to 
examine  the  lists  and  correct  them.  If  an  error  is  com- 
mitted by  the  commissioners  in  making  settlement,  in  the 
absence  of  &aud,  it  should  be  reviewed  in  a  direct  proceed- 
ing for  that  purpose.  In  any  event,  the  clerk  cannot  ig- 
nore such  settlement,  and  refuse  to  certify  what  the  records 
of  his  office  show  is  the  condition  of  the  accounts.  The 
statute  makes  it  his  duty  to  certify  to  the  auditor  of  public 
accounts  the  valuation  of  property  and  the  amount  of  state 
taxes  due  thereon  to  which  the  treasurer  is  entitled  to  credit. 
This  he  admits  he  has  failed  to  do,  and  he  has  neither 
])]eaded  nor  proved  any  sufficient  justification  for  such  n^- 
lect.    The  judgment  must  therefore  be  affirmed. 

JUDGMEin  AfFIBM£D. 
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William  Stadleman,  appellant,  v.  John  FrrzoEB- 

ALD,  APPELLEE. 

Prinoipal  and  agent :  A  letter  from  a  principal  to  his  agent  di- 
recting a  sale  of  his  real  estate  is  sufficient  authority  to  the  agent 
to  sell  such  property  according  to  the  terms  of  the  writing ; 
but  if  the  authority  is  denied,  and  the  letter  is  loet,  its  oontents 
must  be  clearly  proved  to  sustain  a  contract  made  by  the  agent. 
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Appeal,  irom  the  district  court  for  Cass  county.  Tried 
below  before  Pound,  J. 

8.  P.  Vanatta,  for  appellant. 

Marqaetty  Deweeae  &  HaUy  for  appellee. 

Maxwell,  J. 

This  is  an  action  to  enforce  the  specific  execution  of  an 
alleged  contract  of  the  defendant  for  the  conveyance  to  the 
plaintiff  of  the  west  \  of  lot  2  and  the  east  \  of  lot  3,  in  block 
No.  34  in  the  city  of  Plattsmouth.  The  memorandum  of 
the  alleged  agreement  is  as  follows: 

"  Plattsmouth,  Neb.,  Jan.  18,  1881. 

"Received  of  William  Stadelman  twenty-five  dollars  in 
part  payment  for  west  ^  lot  2  and  east }  lot  3,  block  34, 
Plattsmouth,  Nebraska,  for  which  and  upon  payment  of  bal- 
ance due  inside  of  thirty  days  from  date,  I  agree  to  make  him 
a  warranty  deed  for  said  premises.  Balance  due  $1,675." 

This  is  signed  in  the  name  of  Fitzgerald  by  an  agent. 
The  authority  of  the  agent  is  denied.  On  the  trial  of  the 
aiuse  in  the  district  court,  judgment  was  rendered  in  favor 
of  the  defendant.     The  plaintiff  appeals  to  this  court 

Sec.  3  of  chap.  32  of  the  Comp.  Statutes  provides  that: 
^'  No  estate  or  interest  in  land,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  or  surrendered,  or  de- 
clared, unless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  the  party  creating, 
granting,  assigning,  surrendering  or  declaring  the  same.'' 

Sec.  5  provides  that:  "Every  contract  for  leasing,  for  a 
longer  period  than  one  year,  or  for  the  sale  of  lands,  or  any 
interest  in  lands,  shall  be  void  unless  the  contract,  or  some 
note  or  memorandum  thereof,  be  in  writing,  and  signed  by 
the  party  by  whom  the  lease  or  sale  is  to  be  made." 
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Sec.  28  provides  that:  ''The term  ' conveyance '  as  used 
in  this  chapter,  shall  be  construed  to  embrace  every  instru- 
ment in  writing  (except  a  last  will  and  testament)  whatever 
may  be  its  form,  and  by  whatever  name  it  may  be  known 
in  law,  by  which  any  estate  or  interest  in  lands  is  created, 
alienated,  assigned,  or  surrendered/' 

Sec.  25  provides  that:  "Every  instrument  required  by 
any  of  the  provisions  of  this  chapter  to  be  subscribed  by 
any  party,  may  be  subscribed  by  his  agent,  thereunto 
authorized  by  writing,*^ 

A  contract,  or  at  least  a  note  or  memorandum  thereof 
for  the  sale  of  real  estate,  must  be  in  writing.  In  2d  Kent's 
Comm.,  613,  it  is  said:  "Though  the  statute  of  frauds  of 
29  Charles  II.  requires  in  certain  cases  a  contract  for  the 
sale  of  goods  to  be  in  writing,  and  signed  by  the  party  to 
be  charged,  or  by  his  authorized  agent,  the  authority  to  the 
agent  need  not  be  in  writing.  It  may  be  parol."  Chitty 
on  Commercial  Law,  vol.  III.,  p.  104.  Lord  Eldon,  9  Ves., 
260.  StoLohpole  v.  Arnold^  11  Mass.,  27.  Long  v.  OoBmm, 
Ibid,  97.  Northampton  Bank  v.  Pepoon,  Ibid,  288.  Ewing 
V.  Tees,  1  Binney,  450.  Sfiaw  v.  Nvdd,  8  Pick.,  9.  Tumr- 
buU  &  Phyfe  v.  Trout,  1  Hall  (N.  Y.),  336.  MoComh  v. 
Wright,  4  Johns.  Ch.,  667. 

And  in  Riley  v.  Minor,  29  Mo.,  439,  and  Rotbman  v. 
Waason,  5.  Kas.,  552,  it  seems  to  have  been  held  that  the 
authority  of  an  agent  to  make  a  contract  that  his  principal 
will  convey  certain  land,  need  not  be  in  writing.  Under 
our  statute,  however,  the  authority  of  an  agent  to  sell  real 
estate  must  be  in  writing,  unless  there  has  been  a  subse- 
quent ratification  of  his  acts. 

In  the  case  under  consideration  the  authority  to  the  agent 
at  Plattsmouth  was  said  to  have  been  given  by  letter  or 
postal  card;  but  the  writing,  whatever  it  was,  had  been  mis- 
laid and  was  not  produced  at  the  trial.  Two  witnesses  who 
professed  to  have  seen  this  writing,  testified  as  to  its  con- 
tents, and  stated  in  substance  that  it  authorized  the  agent  to 
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sell  the  real  estate  in  question  for  $1,600.  On  the  other 
hand,  both  Fitzgerald  and  his  secretary,  who  conducted  his 
correspondence,  testify  that  no  such  letter  or  postal  card  was 
ever  written  or  sent,  and  that  the  agent  had  no  authority 
whatever  to  sell  the  lots  in  question.  This  being  the  con- 
dition of  the  testimony,  this  court  cannot  say  that  the  dis- 
trict court  erred  in  dismissing  the  action. 

A  letter  by  the  principal  to  his  agent  directing  a  sale  of 
his  real  estate  is  sufficient  authority  for  the  agent  to  make 
a  sale  according  to  the  terms  of  such  writing,  and  the  prin- 
cipal will  be  bound  thereby;  but  the  writing  itself  must 
be  produced  or  its  contents  clearly  proved.  The  proof  in 
this  case  fails  in  both  of  these  particulars.  The  judgment 
is  clearly  right  and  must  be  affirmed. 

Judgment  affirmed. 


14   998 
88    195 


Adam   E.  Spurck,  appellee,  v.  The  Lincoln  &  ——- 
Northwestern  Railroad  Company,  appellant.      ^  ^i 


1.  Bailroadfl:  donations  in  aid  of.    Under  our  law,  public 

donations  to  aid  in  the  building  of  railroads  can  be  made  only 
by  the  people  themselves,  by  means  of  an  election  properly 
called  and  held. 

2.  .  The  people  cannot  delegate  to  the  county  commission- 
ers the  authority  to  determine  which  of  two  companies  shall  be 
the  recipient  of  aid  voted. 

Appeal  from  Butler  county,  where  an  injunction  had 
been  granted  by  George  W.  Post,  J.,  enjoining  the  r^is- 
tration  of  $53,000  coupon  bonds  of  Butler  county,  and 
Spurk  precinct  bonds  to  the  amount  of  $8,500,  and  order- 
ing the  defendant  railroad  company  to  deliver  up  said  bonds^ 
and  canceling  and  annulling  the  same. 
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Jfarquett  &  Deweese^  for  appellant 

The  donation  was  good,  and  oommiasionera  had  power 
to  determine  which  of  the  two  companies  should  receive 
the  aid.  Lews  v.  The  QmrUy  Com.,  12  Ean.,  206.  Land 
Ora/nt  BaUway  v.  OommieaionerSy  6  Kan.,  256. 

a,  M,  Sibbett  and  D.  Q.  Qmrtnay,  for  appellee,  cited : 
Jones  V.  HurUmrty  13  Neb.,  125.  People  v.  TaaeweU  Oo.y 
22  III,  147.  PeopU  v.  Smith,  45  N.  Y.,  772.  Marsh  v. 
FuUon  Cb.,  10  Wall.,  677.  Gulf  B.  B.  v.  MarshaU  Oo., 
12  Kan.,  230.  Bartdmrgv.  Oommissioners,  41  Ind.,  502. 
Monadnook  B.  B.  v.  Peterborough,  49  N.  H.,  281. 

Lake,  Ch.  J. 

In  one  particular  this  case  is  clearly  within  the  operation 
of  the  rule  of  our  decision  in  Jones  v.  Hurlb\irt^  13  Neb., 
125,  under  which  the  delivery  of  certain  bonds  was  en- 
joined. In  this  case,  as  in  that,  the  propositions  submitted 
to  a  vote  of  the  people  and  adopted,  were  in  the  alterna- 
tive— to  aid  one  railroad  company  or  the  other.  In  this 
case  the  propositions,  both  county  and  precinct,  were: 
"Shall  the  county  commissoiners  of  Butler  county  be  au- 
thorized to  issue  and  give  to  the  Lincoln  &  Northwestern 
Railroad  Company,  or  the  Blue  Valley  &  Northwestern 
Railroad  Company,"  the  proposed  aid?  "The  whole 
amount  of  said  bonds  to  be  issued  and  given  to  one  of  the 
aforesaid  railroad  companies  upon  the  following  condi- 
tions, and  none  other:  That  one  of  said  companies  shall 
construct  a  railroad  from  a  point  on  the  south  line  of  the 
county  of  Butler,  in  the  valley  of  the  Blue  river,  running 
thence  north  via  the  towns  of  Ulvsses  and  David  Citv, 
thence  north-west  to  the  north  line  of  said  Butler  county," 
etc. 

Under  our  law,  public  donations  of  the  character  here 
proposed  can  be  made  only  by  the  people  themselves,  by 
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means  of  an  election  properly  called  and  held.  But  it  ap- 
pears that  in  this  case,  the  people  have  not  said  that  the 
Lincoln  &  Northwestern  Kailroad  Company  should  be 
the  recipient  of  their  aid.  This  was  done  by  the  county 
commissioners,  who,  according  to  our  holding  in  Jones  v, 
JBurllmrty  could  not  lawfully  do  it,  for  the  reason  that  the 
authority  to  name  the  donee  was  entrusted  by  the  constitu- 
tion to  the  people  alone,  and  could  not  be  delegated  by 
them.  Therefore,  in  issuing  these  bonds,  the  commission- 
ers exceeded  their  powers,  and  it  was  a  void  act.  It  neces- 
sarily follows  from  this,  that  the  plaintiff  is  entitled  to  the 
relief  against  the  certification  of  these  bonds,  which  he 
seeks.  The  defendant  had  notice  of  the  want  of  author- 
ity on  the  part  of  the  commissioners,  and  is  therefore  not 
in  a  situation  to  complain  of  this  result. 

Of  the  other  points  made  by  the  plaintiff^s  counsel,  we 
.  will  only  say  that  we  see  nothing  in  them  which  should 
be  held  to  invalidate  the  bonds.  The  irregularities  shown 
in  the  action  of  the  commissioners,  and  attending  the  mak- 
ing up  of  the  record,  although  perhaps  justly  censurable, 
are  not  sufBcient  in  our  estimation  to  invalidate  bonds 
duly  authorized  by  a  vote  of  the  people,  and  otherwise 
l^ally  issued. 

Judgment  affirmed. 


The  Omaha  &  Republican  Valley  Railroad  Com- 
pany, PLAINTIFF  IN  ERROR,  V.  HeNRY  MaRTIN, 
defendant   in  ERROR. 

1.  Hailroad  company:  right  of  way:  negliqencb.     A  rail- 

road company  is  entitled  to  the  exclusive  use  of  its  grounds,  ex- 
cept at  lawful  crossings  of  public  and  private  ways.  Without 
a  breach  of  legal  duty,  it  is  not  guilty  of  actionable  negligence. 

2.    .    Facts  of  the  case  examined,  and  held  not  to  warrant  a 

recovery  of  damages. 
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Errob  to  the  district  court  for  Lancaster  county,  where, 
upon  a  trial  before  Pound,  J.,  the  defendant  in  error  had 
recovered  a  judgment  for  $3,500  on  account  of  injuries 
received  in  the  manner  stated  in  the  opinion. 

A.  J.  Poppleton,  and  /.  Jf.  Thurston,  for  plaintiff  in 
error,  cited :  1  Thompson  on  N^ligence,  361.  Myth  v* 
Tophartiy  Oro.  Jac,  158.  Buah  v,  Brainard,  1  Cowen,  78. 
JSowland  v,  VincevU,  10  Mete,  378.  Hovmd  9.  Smyth,  7 
C.  B.  (new  series),  781.  Binka  v.  B.  B.  Oo.,  Best  &  S., 
244.  HardoasOe  v.  B.  B.,  4  Hurl.  <fe  N.,  67.  Vak  v. 
Bliss,  50  Barb.,  858.  Bobbin  v.  Jones,  15  C.  B.  (N.  S.), 
221.     QranUioh  v.  Wurst,  86  Pa.  St,  74. 

Lamb,  BiUingsley  &  Lambertson,  for  defendant  in  error. 

The  road  was  a  l^al  highway  by  force  of  sec.  2477 
Rev.  Stat.  U.  S.  Flint  v.  Gordon,  41  Mich.,  428.  Rail- 
roads are  liable  for  excavating  into  any  traveled  way  or 
thoroughfare  unless  the  same  is  protected  and  guarded. 
Gen.  Stat,  §  101,  p.  193.  A  railroad  company  that  cuts 
into  a  highway  or  thoroughfare,  where  people  are  con- 
stantly passing  and  have  been  accustomed  to  pass  and  re- 
pass for  years,  is  bound  to  either  warn  the  traveler,  divert 
the  road,  or  guard  the  excavation,  whether  said  highway 
be  legal  or  not.  The  maxim,  sic  rUere  tuo  ut  alienum  non 
loedas,  applies  with  full  force.  Potter  v,  BumeU,  20  Ohio 
State,  151.  Vesey  v,  Bailway  Company,  49  Me.,  119. 
Wharton  on  Negligence,  §  819.  Thompson  on  Negligence, 
§§  343,  344.  AUanta  B.  B.  v.  Wood,  48  Ga.,  568.  Jud- 
son  V.  B.  B.,  29  Conn.,  438.  Obm.  v.  B.  B.,  27  Penn. 
State,  339. 

Lake,  Ch.  J. 

A  consideration  of  the  character  of  the  excavation  into 
which  the  defendant  in  error  fell  and  received  his  injury, 
and  of  the  road  along  which  he  was  traveling  at  the  time. 
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will  effectually  dispose  of  the  case;  and  to  these  matters 
we  shall  confine  most  that  we  have  to  say. 

The  petition  charges  in  substance,  as  cause  of  complaint^ 
that  the  railroad  company  had  dug  and  left  unguarded 
"a  deep,  wide,  and  dangerous  ditch  and  excavation,"  across 
a  "public  road  and  highway,"  which  was  "usually  trav- 
eled by  the  public,"  *  *  *  between  Raymond  and 
Valparaiso,  in  Lancaster  county,  into  which  the  defend- 
ant in  error  drove  his  heavily  loaded  wagon,  which  was 
thus  upset,  and  the  injury  complained  of  caused.  It  ap- 
pears that  the  ditch  or  excavation  was  made  during  the 
fall  of  1879,  and  the  injury  occurred  in  March,  1880. 

The  evidence  shows  that  this  excavation  was  made 
within  the  right  of  way  of  the  railroad  company,  in  grad- 
ing its  track,  which  appears  to  have  been  done  in  all  re- 
spects in  the  usual  manner  of  such  work.  Indeed,  there 
is  an  entire  want  of  evidence  tending  to  show  anything  un- 
usual in  the  work,  or  distinguishable  from  the  ordinary 
methods  of  railroad  grades  in  similar  localities.  There  was 
nothing,  therefore,  in  the  character  of  the  excavation,  or  in 
the  act  of  making  it,  which  can  render  the  company  liable 
to  the  charge  of  wrong  doing,  or  of  which  any  one  can 
rightly  complain.  Within  its  right  of  way  a  railroad 
company  doubtless  has  the  right  to  make  such  ditches  and 
excavations  as  may  be  necessary  or  proper  in  constructing 
its  road,  due  regard  being  had  for  the  rights  of  others. 
And  this  leads  us  to  the  inquiry  of  whether  there  was  any 
want  of  such  regard  in  leaving  the  excavation  "  open,  ex- 
posed, and  unguarded." 

It  is  shown  conclusively  that  where  Martin  was  travel- 
ing when  he  was  injured,  was  not  along  a  legal  highway. 
It  had  neither  been  laid  out,  nor  in  any  way  recognized  by 
the  county  authorities  as  such.  It  was  merely  a  permissive 
way,  consisting  in  some  places  of  one,  and  in  others  of  sev- 
eral tracks,  adopted  by  travel,  and  used  for  several  years 
before  the  construction  of  the  railroad.     For  quite  a  dis- 
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tanoe  these  tracks  ran  almost  parallel  with  the  railroad^ 
which,  near  where  the  accident  occurred,  actually  cut  into 
and  across  them,  so  that  travel  had  been  forced  to  go  fur- 
ther westward  upon  the  prairie,  where  there  was  ample 
room,  until  the  public  road  was  reached  a  short  distance 
above.  In  the  darkness  of  the  night  Martin  had  the  mis- 
fortune to  follow  one  of  these  abandoned  tracks,  which  at 
this  point  had  not  been  used  for  several  months,  and  thus 
ran  his  wagon  upon  the  railroad  right  of  way,  and  into  the 
excavation.  It  is  conceded  that  the  railroad  company  had 
erected  no  guard  or  barrier  to  prevent  persons  from  driv- 
ing upon  its  right  of  way,  or  from  falling  into  these  ex- 
cavations, and  that  it  had  made  no  crossing  for  teams  where 
the  railroad  cut  through  these  old  tracks.  Do  these  omis- 
sions render  the  company  guilty  of  negligence  in  its  duty 
to  the  public,  and  liable  to  Martin  for  his  loss?  No  case 
has  been  cited  by  counsel  which  would  support  us  in  so 
holding,  and  we  are  of  opinion  that  they  do  not. 

As  before  suggested,  the  company,  in  doing  what  it  did, 
was  in  the  lawful  use  of  its  own  property.  A  railroad 
company  is  entitled  to  the  exclusive  use  of  its  grounds, 
"except  at  lawful  crossings  of  public  and  private  ways." 
Pierce  on  Railroads,  402.  Where  the  accident  happened 
there  was  neither  a  public  nor  private  way.  It  is  true 
that  after  the  grading  for  the  railroad,  in  October  and 
November,  1879,  by  which  the  course  of  travel  was  neces- 
sarily interrupted  and  changed,  it  had  to  some  extent 
continued  to  follow  alongside  of,  and  near  or  upon  the 
company's  right  of  way,  although  a  convenient  public 
road  had  been  laid  out  and  opened  to  travel  in  the  vicin- 
ity. But  for  this  continuation  of  travel  along  and  upon 
its  right  of  way,  the  railroad  company  was  nowise  re- 
sponsible. Not  only  had  it  done  nothing  to  invite  it  to 
go  there,  but  it  had  done  all  that  the  law  required  of 
it  in  the  matter  of  providing  suitable  crossings  at  all 
public  roadways  passing  over  its  track.     Actionable  neg- 
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ligenoe  is  said  to  involve  the  breach  of  a  legal  duty. 
Pierce  on  Railroads,  310.  Here,  as  we  have  shown,  there 
was  no  breach  of  l^al  duty,  for  the  company  was  in  the 
legitimate  use  of  its  own  property,  and  was  under  no 
obligations  to  care  for  the  safety  of  those  who  voluntarily 
or  negligently  went  upon  its  right  of  way  at  the  place 
where  the  accident  to  the  defendant  in  error  happened. 
1  Thompson  on  Negligence,  361.  Buah  v.  Brainard,  1 
Cowen,  78.  Howland  v.  Vinoenty  10  Met.,  3^1.  Clary  v. 
The  Burlington  &  Mmouri  R.  R.  Oo.,  ante  p.  282. 

In  PUtdmrg,  eto,y  R,  W.  Co.  v.  Bingham  Admrx.,  29 
Ohio  St.,  364,  it  is  said  of  the  principle  governing  this 
case,  that  it  ^^recoguizes  the  right  of  the  owner  of  real 
property  to  the  exclusive  use  and  enjoyment  of  the  same, 
without  liability  to  others  for  injuries  occasioned  by  its 
unsafe  condition  where  the  person  receiving  the  injury 
was  not  in  or  near  the  place  of  danger  by  lawful  right, 
and  where  such  owner  assumed  no  responsibility  for  his 
safety  by  inviting  him  there  without  giving  him  notice 
of  the  existence  or  imminence  of  the  peril  to  be  avoided. 
In  such  cases  the  maxim,  de  utere  two  vJt  alienum  non 
kedaSy  is  in  no  sense  infringed.  Where  no  right  has 
been  invaded,  although  one  may  have  injured  another, 
no  liability  has  been  incurred.^'  We  think  this  rule,  so 
clearly  expressed,  is  entirely  applicable  to  the  facts  of 
this  case,  and  that  under  it  none  of  the  acts  of  the  rail- 
road company,  either  of  commission  or  of  omission,  amounts 
to  actionable  negligence.  In  making  the  excavation,  which 
was  several  feet  within  its  right  of  way,  no  right  of  the 
public,  or  of  Martin,  was  in  the  least  degree  trenched  upon, 
for  there  that  of  the  company  was  exclusive. 

On  a  careful  examination  of  the  evidence,  we  are  of  the 
opinion  that  it  makes  no  case  for  a  recoveiy  of  damages. 
The  judgment  must  be  reversed  and  a  new  trial  awarded. 

Reversed  and  remanded. 
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14  300  Hekby  B.  Kepley,  plaintiff  in  error,  v.  Samuel 

^  1^  Ibwin,  defendant  in  error. 

60   218 

^  ^  1.    Code  of  CivU  Prooedure :  buls  or  construction.    The 

code  of  civil  service  procedure,  in  all  its  provisions,  must  be  lib- 
erally construed.  Code,  sec.  1.  Eepeciallv  should  the  construc- 
tion be  liberal  as  to  the  provisions  respecting  the  appearance  of 
parties,  and  the  making  up  of  issues,  to  the  end  that  a  full  and 
fair  hearing  of  cases  on  their  merits  may  be  had. 

2.  Attorney  at  Law:  unauthorized  appxaranob  bt.  Al- 
though an  authority  will  be  presumed  when  an  attorney  appears 
for  a  defendant  not  served  with  processj  yet,  if  the  defendant 
prove  that  he  had  no  authority,  his  rights  cannot  be  affected  by 
the  attorney's  acts. 

8.  Opening  Judgment :  pindings  or  pact  :  costs.  The  find- 
ings of  fact  of  the  district  court  on  the  hearing  of  an  application 
to  open  a  judgment  under  sec.  82  of  the  civil  code  will  not  be 
disturbed  unless  clearly  wrong.  Whether  in  such  case  the  de-> 
fendant  shall  be  required  to  pay  costs  as  a  prerequisite  to  open- 
ing the  Judgment  is  left  to  the  wise  discretion  of  the  district 
court. 

Error  to  the  district  court  for  Otoe  county.  The  ao- 
tion  was  one  of  ejectment,  brought  by  Henry  B.  KepI^ 
against  Nelson  Tredo  and  Samuel  Irwin.  Tredo  was  in 
possession  as  tenant  of  the  land,  having  rented  the  same  of 
John  Irwin,  acting  as  the  agent  of  Samuel  Irwin.  Ser- 
vice was  had  on  Ti'edo  personally,  and  on  Samuel  Irwin, 
by  publication.  S.  J.  Stevenson  appeared  as  attorney  for 
the  latter,  and  filed  an  answer,  verified  by  John  Irwin, 
agent  for  Samuel  Irwin.  Afterwards,  when  the  cause  was 
called  for  trial,  Stevenson  obtained  leave  to  withdraw  his 
appearance  and  answer,  and  judgment  was  rendered  April 
18,  1878,  for  Kepley.  September  19,  1879,  affidavit  and 
showing  of  Samuel  Irwin  to  set  aside  judgment  filed,  and 
October  13,  1881,  the  original  judgment  set  aside  by 
Pound,  J.,  and  Irwin  permitted  to  answer  on  payment  of 
costs  to  that  date.  From  the  order  setting  aside  said  judg- 
ment Kepley  brought  the  case  here  for  review. 
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M.  L,  Hayward  and  Henry  B.  Kepley,  for  plaintiff  in 
error,  on  question  of  appearance,  cited :  FUkin  v.  ByrnCy 
72  111.,  101.  Dart  v.  Hermles,^^  Id.,  395.  Am.  Ins.  Co. 
V.  Oakley,  9  Paige,  498.  Abbott  v.  DuUon,  44  Vt.,  546. 
Shrowdenbeok  v.  Ina.  Oo.,  15  Wis.,  700.  Martin  v.  Judd, 
60  111.,  78, 

JE.  F.  Warren  ( Watson  &  Wodehouse  with  him),  for 
defendant  in  error,  cited:  Weeks  on  Attorneys,  sec.  198. 
Denton  v.  NoyeSy  6  Johns.,  298.  Oritchfidd  v.  Porter,  3 
Ohio,  518.  -PVye  v.  Calhoun,  14  111.,  132.  Bryant  v. 
Wmiama,  21  Iowa,  329.  Shelton  v.  Tiffin,  6  How.,  163. 
Freeman  on  Judgments,  §  499. 

Lake,  Ch.  J. 

The  questions  presented  in  this  case  arose  under  sec.  82 
of  the  code  of  civil  procedure.  It  is  claimed  that  the  court 
below  erred  in  opening  the  judgment  and  letting  the  de- 
fendant in  with  his  defense.  The  service  on  the  defendant 
was  by  publication,  or  what  by  the  code  is  termed  con- 
structive. On  this  point  there  is  no  dispute.  The  really 
vital  question  is  simply  whether  the  nominal  appearance 
made  by  8.  J.  Stevenson  as  attorney  of  the  defendant,  and 
filing  an  answer  in  his  name,  was  authorized.  On  the 
showing  made  the  court  below  held  that  it  was  not,  and  we 
are  now  called  upon  to  review  that  decision. 

The  section  of  the  code  referred  to,  like  every  other  part 
of  it,  should  receive  a  liberal  construction,  to  the  end  that 
substantial  justice  may  be  done  to  litigants.  And  especial- 
ly so  should  be  the  construction  as  to  those  provisions 
respecting  the  appearance  of  parties,  and  the  making  up  of 
issues,  to  the  end  that  a  full  and  fair  hearing  of  cases  upon 
their  merits  may  be  had.  This  court,  in  reviewing  the 
doings  of  inferior  courts,  has  always  been  disposed  to,  and 
does  now,  regard  liberal  rulings  in  these  particulars  favor- 
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ably.  In  doing  so  we  believe  we  represent  the  spirit  of 
the  code,  which  in  its  very  first  section  declares  that:  "Its 
provisions  and  all  proceedings  under  it  shall  be  liberally 
oonstrued,  with  a  view  to  promote  its  object  and  assist  par- 
ties in  obtaining  justice.^' 

Sec.  82  provides  that:  "A  party  against  whom  a  judg- 
ment or  order  has  been  rendered  without  other  service  than 
by  publication  in  a  newspaper,  may,  at  any  time  within 
five  years  after  the  date  of  the  judgment  or  order,  have  the 
same  opened  and  be  let  in  to  defend ;  before  the  judgment 
or  Older  shall  be  opened  the  applicant  shall  give  notice  to  the 
adverse  party  of  his  intention  to  make  such  an  application, 
and  shall  file  a  full  answer  to  the  petition,  pay  all  costs 
if  the  court  require  them  to  be  paid,  and  make  it  appear  to 
the  satisfaction  of  the  court,  by  affidavit,  that  during  the 
p3ndency  of  the  action  he  had  no  actual  notice  thereof  in 
time  to  appear  in  court  and  make  his  defense;  but  the  title  to 
any  property,  the  subject  of  the  judgment  or  order  sought  to 
be  opened,  whidi  by  it  or  in  consequence  of  it,  shall  have 
passed  to  a  purchaser  in  good  faith,  shall  not  be  afiected 
by  any  proceedings  under  this  section,  nor  shall  they  affect 
the  title  to  any  property  sold  before  judgment  under  an 
attachment.  The  adverse  party,  on  the  hearing  of  an  ap- 
plication to  open  a  judgment  or  order,  as  provided  in  this 
section,  shall  be  allowed  to  present  counter  affidavits,  to 
show  that  during  the  pendency  of  the  action  the  applicant 
had  notice  thereof  in  time  to  appear  in  court  and  make  his 
defense." 

It  is  practically  conceded  by  the  plaintiff  that  every  re- 
quirement of  this  section  to  authorize  the  opening  of  the 
judgment  existed,  except  that  of  the  defendant's  want  of 
actual  notice  of  the  pendency  of  the  action.  On  this  point 
the  defendant  filed  several  affidavits,  among  them  his  own, 
by  which  it  seems  to  us  he  made  a  showing  bringing  him- 
self fairly  within  the  section  of  the  statute  above  quoted. 
In  his  own  affidavit  he  says,  expressly,  that  he  was  a  resi- 
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dent  of  the  state  of  Ohio  during  all  of  the  time  of  the 
pendency  of  the  action,  and  did  not  know  of  it  '^  till  about 
the  30th  day  of  March,  1879/'  Of  the  appearance  and 
answer  made  in  his  name  by  S.  J.  Stevenson,  he  says  that 
he  ''had  never  employed  an  attorney  to  defend  said  suit, 
nor  had  affiant  authorized  any  person  or  agent  to  employ 
attorn^  for  him,  or  to  appear  in  any  litigation  in  Otoe 
county,  Nebraska/'  And  as  to  this  appearance,  which 
seems  to  have  been  withdrawn  by  leave  of  the  court,  S.  J. 
Stevenson,  the  attorney,  says  in  his  affidavit  that  what  he 
did  in  the  case  was  done  ''at  the  request  of  John  Irwin/' 
John  Irwin  swears  that  he  "spoke  to  S.  J.  Stevenson,  at- 
torney, about  the  matter  without  knowing  what  should  be 
done,  and  without  having  any  authoriiy  to  employ  an  at- 
torney for  Samuel  Irwin,  or  either  of  said  defendants,"  etc. 

Opposed  to  this,  on  the  question  of  the  right  of  Steven- 
son to  appear  in  the  case,  there  was  produced  a  power  of 
attorney  from  Samuel  Irwin  to  John  Irwin,  by  which  the 
latter  was,  in  terms,  authorized  to  "bargain,  sell,  and  con- 
vey in  fee  simple,  by  deed  of  general  warranty,  for  such 
price,  upon  such  terms  of  credit,  and  to  such  person  or 
persons  as  he  shall  think  fit,  the  whole  or  any  part  of  any 
and  all  real  estate  of  every  kind  and  description  belonging 
to  me,  and  lying  and  being  in  the  county  of  Otoe  in  the 
state  of  Nebraska."  Also  empowering  him  "  to  lease  and 
to  farm,  let  by  leases,  duly  executed  for  such  term  or  num- 
ber of  years,  to  such  person  or  persons,  at  such  yearly  or 
other  rents,  in  money  or  kind  as  he  may  think  fit,  the 
whole  or  any  part  of"  such  lands. 

It  would  seem  that  the  mere  reading  of  this  power  of 
attorney  ought  to  be  sufficient  to  satisfy  any  one  that  it 
gave  no  authority  to  John  Irwin  to  appear,  or  to  employ 
an  attorney  to  appear,  in  the  case  at  bar.  The  learned 
judge  of  the  district  court  held  that  it  did  not,  and  in  this 
we  think  he  was  clearly  right.  And  this  is  decisive  of 
the  case.    But  an  extensive  brief  has  been  filed  on  behalf 
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of  the  plaintiff^  discassing  at  length  many  questions,  which, 
although  not  of  importance  to  this  issue,  ought  not,  per- 
haps, to  be  wholly  overlooked  by  us  at  this  time. 

One  of  the  points  urged  upon  our  attention  is  that  ^'  the 
withdrawal  of  an  answer  does  not  withdraw  an  appear- 
ance." Very  true,  but  here  the  record  shows  that  on  the 
eve  of  the  trial, "  by  leave  of  the  court  fir ei  had  and  obtainedy 
Samuel  J.  Stevenson  withdraws  his  appearance  as  attorney 
for  defendants  herein,"  so  that  the  appearance  as  well  as 
the  answer  was  gone.  This  having  been  done  by  leave  of 
the  court,  left  the  case,  as  we  think,  in  the  same  situation 
as  if  no  answer  had  been  filed.  If  we  are  correct  in  this, 
then  surely  if  Samuel  Irwin  had  no  actual  notice  of  the 
pendency  of  the  action,  having  been  only  constructively 
served,  he  was  in  a  situation  which  entitled  him  to  the  bene- 
fit intended  by  section  eighty-two  of  the  code. 

It  is  also  contended  that ''  the  appearance  of  an  attorney 
of  a  court  for  a  party  in  a  proceeding  pending  in  a  court 
binds  the  party  for  whom  he  appears  and  assumes  to  act, 
whether  he  is  in  fact  authorized  to  act  or  not."  On  this 
point  we  cannot  agree  with  counsel.  The  better  rule  seems 
to  be,  "that  although  an  authority  will  be  presumed,  when 
an  attorney  appears  for  a  defendant  not  served  with  process, 
yet  if  the  defendant  prove  he  had  no  authority,  his  rights 
cannot  be  affected  by  the  attorney's  acts."  1  Wait's  Ac- 
tions and  Defenses,  458.  Denton  v,  Noyes,  6  Johns.,  298. 
Frye  v.  OcUfiomh,  14  111.,  132.  Legere  v.  Richard^  10  La. 
Ann.,  669.  Handely  v.  Stateton,  6  Litt.  (Ky.),  186.  Hess 
V,  Cole,  23  N.  J.  L.,  116.  But,  as  we  have  before  shown, 
this  question  was  really  eliminated  from  the  case  by  the 
authorized  withdrawal  of  the  appearance  made  by  the  at- 
torney. 

A  very  large  portion  of  the  plaintiff's  brief  is  devoted 
to  a  discussion  of  the  relation  of  prindpal  and  agent^ 
which  although  interesting,  is  really  inapplicable  to  the 
real  matter  in  issue. 
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As  before  stated,  we  are  simply  to  review  the  action  of 
the  district  court  upon  the  question  of  the  right  of  the  de- 
fendant to  have  the  judgment  against  him  opened  so  as  to 
enable  him  to  make  his  defense.  The  statute  giving  this 
right  to  defendants  constructively  summoned,  requires  a 
certain  showing  to  be  made  "to  the  satisfaction  of  the 
court."  This  the  defendant  did.  Upon  the  showing  made, 
the  district  court  found  "  that  no  authorized  person  had  ap- 
peared for"  the  defendant,  and  "  that  during  the  pendency 
of  the  action,"  *  *  he  "  had  no  actual  notice  thereof." 
This  finding,  based  as  it  is  upon  evidence,  like  the  findings 
of  courts  and  juries  generally  upon  questions  of  fact  within 
theu'  jurisdiction,  has  every  presumption  in  its  favor,  and 
should  not  be  disturbed  by  us  unless  clearly  wrong.  We 
cannot  say  it  was  wrong,  therefore  it  must  be  sustained. 

The  point  that  the  payment  of  costs  by  the  defendant 
was  "  not  made  a  prerequisite  to  opening  the  judgment,"  is 
of  no  consequence.  The  statute  leaves  the  matter  of  whether 
the  payment  of  costs  shall  be  required  at  all  or  not  entirely 
to  the  discretion  of  court  to  which  the  application  is  ad- 
dressed. In  that  particular  the  decision  must  be  left  to 
rest  on  the  sound  discretion  of  that  court. 

Orber  affirmed. 
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The    County  of   Dodge,  plaintiff    in    error,  v.    H  ^l 
Robert  Gregg,  defendant  in  error. 

Counties :  liability  fob  costs.  Under  the  provisions  of  section 
586  of  chap.  60  of  the  criminal  codei  the  respective  counties  are 
legally  liable  for  the  costs  earned  by  justices  of  the  peace,  sher- 
iff, and  constables,  <'  on  examinations  before  a  magistrate  on  a '' 
proper  **  complaint  of  a  felony,  whether  the  accused  be  held  to 
answer  in  court  or  discharged."  And  in  cases  where  the  charge 
is  for  a  felony,  but  ought  to  have  been  for  a  misdemeanor  only, 
the  county  board  may  in  their  discretion  allow  or  disallow  the 
entire  bill,  or  any  part  thereof. 

22 
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This  was  an  action  oommenoed  before  the  board  of  county 
oommissioners  of  Dodge  oounty^  on  the  23d  day  of  May, 
A.D.  1882^  by  the  defendant  in  error  against  said  Dodge 
coanty  for  an  allowance  of  two  claims^  one  for  fees  for  ser- 
vices rendered  by  himself  as  sheriff  of  said  county^  in  a 
certain  preliminary  examination  wherein  the  State  of  Ne- 
braska was  plaintiff  and  Frank  M.  Lane  defendant,  amount- 
ing to  $76.30 ;  and  the  other  for  fees  of  James  Huff  as 
justice  of  the  peace,  rendered  in  the  same  examination. 

Huff's  fees  as  justice  on  said  examination  were  as  fol- 
lows: 

Docketing  case $      25 

Swearing  87  witnesses,  10  cents  each 8  70 

Filing  17  papers,  10  cents  each 1  70 

Granting  and  entering  nine  adjournments,  50  cents 

each 4  60 

Issuing  ten  subpoenas,  50  cents  each 5  00 

Nine  days  attendance  on  trial  after  first  day,  $1.00 

per  day 9  00 

Taking  affidavit  for  continuance 25 

Total $29  40 

And  Greg's  fees  as  sheriff  were  as  follows : 

Serving  warrant  and  return |  1  00 

Mileage  on  warrant,  12  miles,  5  cents  per  mile 60 

Attendance  on  court  ten  days,  $1.00  per  day 10  00 

Serving  aabpoenas  on  95  witnesses  at  25  cents  each.  23  75 
Making  95  copies  of  subpcenas  for  witnesses,  25 

cents  each 23  75 

Mileage  on  subpoenas,  344  miles  at  5  cents  per  mile  17  20 

Total $76  30 

The  said  claim  of  Huff  was,  before  the  presentation 
thereof,  assigned  to  defendant  in  error. 

Upon  the  claim  of  said  Gregg  as  sheriff,  the  board  al- 
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lowed  $42.55  on  general  fund^  as  appears  from  the  endorse- 
ment on  the  back  thereof.  Upon  the  assigned  claim  for 
Huff's  fees,  the  board  allowed  $15.90  to  defendant  in  error, 
in  all  $58.45.  They  refused  to  allow  the  items  of  $10  at- 
tendance of  sheriff  on  court  and  $23.75  for  copies  of  sub* 
poenas  in  sheriff's  bill,  and  the  items  of  $4.50  for  nine  ad- 
journments and  $9  for  nine  days  attendance  on  court  in 
Huff's  bill.  From  this  action  of  the  board  the  defendant 
in  error  took  an  appeal  to  the  district  court  of  Dodge 
county,  and  that  court,  George  W.  Post,  J.,  at  the  Octo- 
ber term,  1882,  thereof,  rendered  judgment  in  his  favor  for 
$106.70. 

William  MarshaM,  for  plaintiff  in  error,  cited :  3  Black- 
stone,  400.  U.  8.  V.  Barker,  2  Wheat.,  395.  Miami 
County  V.  Blake,  21  Ind.,  32.  1  Dillon  Mun.  Corp.,  254. 
Rawley  v.  Vigo  coimty,  2  Blackf.,  355.  Kitehell  v.  Madi- 
son Co.,  4  Scam.,  163.  Stanton  Go.  v,  Madison  Oo.j  10 
Neb.,  304.  Comp.  Stat.,  195,  sec.  3.  Heiverkle  v,  Ooffe 
Cov/ntyy  aide  p.  18. 

^ 

Oeorge  X.  Loomis  and  E.  F,  Oray,  for  defendant  in  er- 
ror, cited  the  sections  of  the  statutes  bearing  on  the  sub- 
ject and  referred  to  in  the  opinion. 

Cobb,  J. 

Sec.  635,  chap.  L.  of  the  criminal  code  provides  that: 
''No  costs  shall  be  paid  from  the  county  treasury  in  any 
case  of  prosecution  for  a  misdemeanor,  or  for  security  to 
keep  the  peace,  except  as  provided  in  section  five  hundred 
and  forty-one. 

The  following  section  ( 536)  provides  expressly  for  the 
payment  of  costs  by  the  county,  incurred  upon  examina- 
tion before  a  mt^istrate  on  complaint  of  a  felony,  whether 
the  accused  be  held  to  answer  in  court,  or  discharged.     It 
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also  makes  it  the  duty  of  the  county  commissioners  to  dis- 
allow any  item,  in  whole  or  in  part,  of  any  bill  of  costs  in 
such  cases  that  shall  be  found  to  be  unlawfully  or  need- 
lessly incurred.  And  also  where  it  shall  appear  that  the 
complaint  upon  which  such  examination  was  made  was 
for  a  felony,  when  it  ought  to  have  been  for  a  misde- 
meanor only,  the  county  commissioners  may,  in  their  dis- 
cretion, disallow  the  entire  bill  or  any  part  thereof.  This 
is  the  only  matter  arising  under  the  provisions  of  these 
sections  that  is  lefl  to  the  discretion  of  the  commissioners. 
The  reason  of  this  provision  of  the  statute  must  be  apparent 
to  every  person  of  experience,  and  is  fully  discussed  in 
and  illustrated  by  the  case  of  Boggs  v,  Washinffton  OourUy, 
10  Neb.,  297.  But  the  plain  object  and  intent  of  the  leg- 
islature in  enacting  the  two  sections  in  question  was  to  fix 
and  declare  the  liability  of  the  county  for  costs  lawfully 
and  properly  earned  in  the  examination,  before  magis- 
trates, of  persons  properly  charged  with  felony,  and  to  de- 
clare the  non-liability  of  the  county  for  costs  incurred  up- 
on the  trial  or  examination  of  persons  charged  with  the 
commission  of  misdemeanors  only,  and  in  peace  warrant 
cases. 

Sec.  541  provides  for  the  furnishing  by  magistrates  and 
clerks  of  courts  to  the  county  clerk  of  their  respective  coun- 
ties, of  certified  copies  of  uncollectible  cost  bills,  in  mis- 
demeanor and  peace  warrant  cases.  And  that,  at  the  first 
meeting  of  the  county  commissioners  in  the  months  of 
April  and  October  of  each  year,  if  it  shall  appear  from  the 
records  and  files  of  the  county  clerk's  office  that  the  re- 
ceipts into  the  county  treasury  from  the  sources  mentioned 
in  the  preceding  section — that  is  to  say,  the  costs  and  pro- 
ceeds of  jail  labor,  mentioned  in  section  540,  and  required 
to  be  credited  to  the  county  general  fund — are  in  excess  of 
the  amount  allowed  to  be  paid  from  said  treasury  in  Ihe 
same  time  for  costs  in  criminal  cases,  including  the  sums 
paid  for  keeping  and  transporting  prisoners  in  criminal 
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oises,  said  commissioners  shall  make  an  order  that  a  sum 
equal  to  such  excess  be  appropriated  from  the  county  gen- 
eral fund  for  the  payment  of  cost  bills  filed  as  aforesaid, 
in  misdemeanor  and  peace  warrant  causes,  or  so  much 
thereof  as  shall  be  necessaiy  to  pay  all  such  bills  or  parts 
thereof  as  may  be  found  lawful  and  just,  etc. 

The  provisions  of  this  section  (541)  are  for  the  benefit  of 
officers  and  witnesses  earning  fees  in  misdemeanor  and 
I)eaoe  warrant  causes,  and  those  only.  It  provides  for  pay- 
ing to  them  any  balance  which  may  be  in  the  general  fund 
of  the  county  treasury  arising  from  a  certain  source,  but  it 
makes  no  provision  for  the  payment  of  fees  or  costs  in  felony 
cases,  for  the  probable  reason  that  they  had  been  provided 
for  in  section  536.  Their  full  payment  is  assured,  while 
the  payment  of  the  former  class  is  contingent  and  uncer- 
tain. 

While  we  agree  with  counsel  in  the  propositions,  that 
neither  the  state  or  federal  governments  ever  pay  costs,  and 
that  the  liability  of  counties  to  pay  costs  in  criminal  cases 
cannot  arise  by  implication,  nor  in  the  absence  of  an  ex- 
press statute,  yet  we  think  that  the  statute  plainly  provides 
that  the  county  shall  pay  the  costs  legally  earned  by  magis- 
trates and  sherifis  in  cases  of  felony  before  justices  of  the 
peace,  except  in  cases  where  the  complaint  ought  to  have 
been  for  a  misdemeanor  only,  and  it  gives  the  county  board 
the  right  to  pay  costs  in  their  discretion,  even  then. 

Counsel  for  plaintiff  in  error  in  the  brief,  says:  "The 
greater  part  of  the  charges  of  these  officers  were  for  is- 
suing and  serving  subpoenas  on  witnesses.  The  justice's 
transcript  does  not  show  who,  or  how  many  of  these 
witnesses  were  for  the  state,  or  for  the  accused,  nor  whether 
any  of  them  were  for  the  state.  Now  at  common  law 
each  party,  except  the  sovereignty,  was  liable  for  his  own 
costs;  to  what  law  can  we  be  referred  that. makes  the 
state  or  county  liable  for  the  costs  in  procuring  the  attend- 
ance of  witnesses  on  behalf  of  the  accused?     We  know 
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of  no  such  law;  but  it  must  not  be  forgotten  that  this 
is  an  error  case,  and  that  it  is  with  the  action  of  the 
district  court  that  we  have  to  deal,  and  not  with  that 
of  the  county  commissioners.  Had  the  plaintiff  in  error 
made  proper  and  timely  application  in  the  court  below, 
the  defendant  in  error  would  doubtless  have  been  required 
to  show  that  the  costs  claimed  by  him  were  incurred 
on  the  part  of  the  prosecution,  and  not  on  the  part  of 
the  defense.  All  presumptions  are  in  favor  of  the  cor- 
rectness of  the  judgment,  and  to  attack  it  for  this  cause 
it  must  be  shown  affirmatively  that  part  or  all  of  these 
services  were  rendered  in  procuring  testimony  for  the  de- 
fense. 

The  statute  allows  the  sheriff,  as  fees,  twenty-five  cents 
for  serving  a  subpoena  on  a  witness,  and  twenty-five  cents 
(each)  for  all  copies  of  certain  enumerated  writs  and  pro- 
cess, including  subpoenas.  Whether  these  copies  were 
necessary  is,  we  think,  a  question  upon  which  the  sheriff's 
return  must  be  taken  as  conclusive.  The  law  allows  the 
justice  fifty  cents  for  each  adjournment  in  a  cause  or  ex- 
amination before  him.  It  draws  no  distinction  between 
adjournments,  and  we  know  of  no  rule  by  which  we  can 
draw  any. 

As  to  the  other  items  of  cost  complained  of,  we  do  not 
deem  it  necessary  for  the  purposes  of  this  case  to  examine 
them  in  detail,  but  content  ourselves  by  saying  that  we  do 
not  think  the  objections  to  them  well  taken. 

It  cannot  be  denied  that  the  items  of  costs  for  issuing, 
copying,  and  serving  subpoenas  in  this  examination  amount 
to  quite  a  sum,  but  it  must  be  borne  in  mind  that  it  was 
an  extraordinary  case  in  respect  to  the  number  of  witnesses, 
exceeding  in  that  regard  any  case  within  the  somewhat  ex- 
tended experience  and  observation  of  the  writer,  and  it  has 
not  been  suggested  in  this  case  but  that  they  were  all  sub- 
poenaed and  examined  in  good  faith,  or  that  their  testimony 
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was  not  neoessary  to  elicit  the  tnith  and  meet  the  demands 
of  justice. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 


The  County  op  Richardson,  plaintiff  in  error,  v. 
S.  B.  Miles,  defendant  in  error. 

1.  Construction  of  Statute.    When  there  are  special  provis- 

ions of  a  statate  referring  to  a  particular  matter,  and  there  are 
general  provisions  of  the  same  or  another  statute  in  force,  re- 
ferring to  a  class  or  series  of  matters  including  the  former,  the 
provisions  of  the  special  statute  will  prevail  so  far  as  such  par- 
ticular matter  is  concerned,  and  there  is  a  conflict  between  tho 
two. 

2.  Boad:    damaqes:     appeal.     An  appeal  from  the  final  decis- 

ion of  the  county  board  by  an  applicant  for  damages  claimed 
to  be  caused  by  the  establishment  of  a  road,  should  be  taken 
under  the  provisions  of  section  89,  chapter  78,  Gomp.  Stat.,  and 
not  under  those  of  section  87,  article  I,  chapter  18. 

Error  to  the  district  court  for  Richardson  county.  A 
public  road  was  located  over  land  of  Miles.  He  asked  for 
$212  damages;  was  allowed  $48;  appealed,  and  in  district 
court.  Weaver,  J.,  recovered  $60.  The  county  brought 
the  case  here  for  review  on  a  petition  in  error.  The  stat- 
utes bearing  on  the  subject  are  as  follows : 

Compiled  Statutes,  chapter  78 : 

Sec.  39.  Any  applicant  for  damage?  claimed  to  be 
caused  by  the  establishment  of  a  road,  ma^  appeal  from  the 
final  decision  of  the  county  board  to  the  district  court  of 
the  county  in  which  the  land  lies;  but  notice  of  such  ap- 
peal must  be  served  on  the  county  clerk  within  twenty  days 
after  the  decision  is  made.  If  the  road  has  been  estab- 
lished on  condition  that  the  petitioners  therefor  pay  the 
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damages,  such  notice  shall  be  served  on  the  four  persons 
first  named  in  the  petition  for  the  highway,  if  there  are 
that  many  who  reside  in  the  county. 

Sec.  40.  An  appeal  may  also  be  taken  by  the  petitioner 
for  the  road  as  to  the  amount  of  damages,  if  the  establish- 
ment of  the  road  has  been  made  conditional  upon  his  paying 
the  damages,  by  his  serving  notice  of  such  appeal  on  the 
county  clerk  and  applying  for  damages  within  twenty  days 
after  the  decision  of  the  board,  and  filing  a  bond  in  the 
office  of  such  clerk,  with  sureties  to  be  approved  by  him 
ooDditioned  for  the  payment  of  all  costs  occasioned  by  such 
appeal,  unless  the  appellant  fails  to  recover  a  more  favor- 
able judgment  in  the  district  court  than  was  allowed  him 
by  such  board. 

Compiled  Statutes,  article  I,  chapter  18: 

Sec.  37.    3efore  any  claim  against  a  county  is  audited 
and  allowed,  the  claimant  or  his  agent  shall  verify  the  same 
by  his  affidavit,  stating  that  the  several  items  therein  men- 
tioned are  just  and  true,  and  the  services  charged  therein, 
or  articles  furnished,  as  the  case  may  be,  were  rendered  or 
fiirnished  as  therein  charged,  and  that  the  amount  claimed 
is  due  and  unpaid  after  allowing  all  just  credits.    All  claims 
against  a  county  must  be  filed  with  the  county  clerk.    And 
when  the  claim  of  any  person  against  a  county  is  disal- 
lowed, in  whole  or  in  part,  by  the  county  board,  such 
person  may  appeal  from  the  decision  of  the  board  to  the 
district  court  of  the  same  county,  by  causing  a  written 
notice  to  be  served  on  the  cliairman,  within  twenty  days 
after  making  such  decision,  and  executing  a  bond  to  such 
county,  with  sufficient  security,  to  be  approved   by   the 
county  clerk,  conditioned  for  the  faithful  prosection  of  such 
appeal,  and  the  payment  of  all  costs  that  shall  be  adjudged 
against  the  appellant. 

A.  Schoenheit  and  W.  S,  Stretch,  for  plaintiff  in  error, 
cited :  liobinson  v.  Mathmch,  5  Neb.,  252.     Sims  v,  Otoe 
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County,  6  Id.,  133.  McCann  v.  McLennan,  2  Id.,  289. 
Albertson  v.  The  State,  9  Id.,  437.  Nosser  v.  Sedey,  10  Id., 
467. 

C.  OiUespie,  for  defendant  in  error,  cited:  Wade  on 
Notice,  sec.  3.  2  Bouvier's  Law  Die,  36.  Comp.  Stat., 
443,  sec.  41.  Id.,  181,  sec.  37.  iJacw  v.  Lees,  18  Kan., 
449. 

Cobb,  J. 

It  is  an  inflexible  rule  that  when  there  are  special  pro- 
visions of  a  statute  plainly  referring  to  a  particular  mat- 
ter, and  there  are  general  provisions  of  the  same,  or  another 
statute  in  force  at  the  same  time,  referring  to  a  class  or 
series  of  matters  including  the  former,  the  provisions  of  the 
special  statute  wijl  prevail  so  far  as  such  particular  matter 
is  concerned,  and  the  provisions  of  the  two  differ  with 
each  other.  Under  this  rule  the  provisions  of  sees.  39  and 
40  of  chapter  78,  Compiled  Statutes,  must  be  held  to  ap- 
ply to  and  control  appeals  from  the  final  decision  of  the 
county  board,  in  cases  of  damages  to  land  caused  by  the 
laying  out  and  establishing  of  public  roads,  rather  than 
those  of  section  37  of  article  1,  chapter  18.  Indeed  the 
above  proposition  concedes  too  much  to  the  position  of  de- 
fendant in  error.  The  latter  section  can  scarcely  be  said 
to  contain  a  general  provision,  which  even  in  the  absence 
of  a  special  one  would  apply  to  a  case  like  the  one  at  bar. 
It  is  only  in  the  most  geheral  sense  that  the  owner  of  lands 
damaged  by  the  establishment  of  a  highway  can  be  said 
to  hold  a  claim  against  the  county  within  the  meaning  of 
said  section,  if  at  all. 

Upon  reference  to  sees.  39  and  40  of  chap.  78,  it  will 
be  seen  that  in  all  cases  of  appeal  from  the  final  decision 
of  the  county  board,  by  an  applicant  for  damages  claimed 
to  be  caused  by  the  establishment  of  a  road,  or  by  the  pe- 
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titioners  for  a  road,  as  to  the  amount  of  damages,  notice 
of  appeal  must  be  served  on  the  county  clerk,  etc. 

In  the  case  at  bar,  no  notice  of  appeal  was  served  on 
anybody.  No  notice  was  ever  made  out.  The  chairman 
of  the  county  board  waived  notice  in  writing  on  the  fiice 
of  the  appeal  bond.  This  being  a  statutory  proceeding, 
neither  the  clerk  nor  the  chairman  of  the  board  could  waive 
the  service  of  the  notice;  most  certainly  not  the  chairman, 
a  service  on  whom  would  be  a  nullity. 

The  object  of  the  notice  is,  that  the  county,  as  a  body  cor- 
porate, may  know  that  an  appeal  has  been  taken,  that  it 
may,  through  its  proper  officers  and  attorney,  prepare  for 
trial.  The  county,  as  a  body  corporate,  is  charged  with  no- 
tice when  notice  is  served  according  to  law,  not  usually 
when  one  of  its  servants  has  gratuitously  waived  service.  It 
is  argued  that  the  waiver  of  notice  being  endorsed  on  the 
bond,  and  the  bond  being  approved  and  filed  by  the  county 
clerk,  is  equivalent  to  a  notice  of  appeal  being  served  on 
the  clerk.  But  the  statute,  which  as  we  have  seen  espec- 
ially applies  to  cases  of  this  kind,  requires  no  bond,  hence 
the  bond  was  a  nullity  with  all  of  its  indorsements  and 
filings. 

The  notice  of  appeal,  and  its  timely  service  on  the  county 
derk,  is  the  only  foundation  for  jurisdiction  in  the  district 
court  in  this  class  of  cases.  These  being  wanting  in  this 
case,  the  said  court  had  no  jurisdiction  to  render  the  judg- 
ment set  out  in  the  record. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  dismissed. 

Judgment  AOOOBDmaiiY. 
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Charlis  a.  Savage,  plaintiff  in  error,  v.  Jonas 
B.  Aiken,  defendant  in  error. 

Fraotice:  opening  judgment.  The  relief  provided  for  by  sec.  82, 
title  lY,  part  II.  of  the  Compiled'Statutes,  is  a  right  earned  by 
the  defendant,  by  claiming  the  same,  and  doing  the  things 
therein  required  of  him  within  the  time  limited  by  statute, 
and  is  not  a  question  of  power  on  the  part  of  the  court. 

Error  to  the  district  court  for  Grage  county.  Heard 
below  before  Weaver,  J. . 

E.  Wakdey,  for  defendant  in  error,  cited:  Lame  v. 
Lame,  3  J.  J.  Marsh,  156.  Butler  v.  MitcheU,  17  Wis., 
52. 

Colby  &  HazUU  {A.  J,  Poppleton  with  them),  for  de- 
fendant in  error,  cited :  Smith  v.  Noe,  30  Ind.,  152.  Hoi- 
mer  v.  Campbell,  13  Minn.,  66.  Knox  v.  Clifford,  41  Wis., 
458.  Whiting  v.  Komer,  44  Wis.,  563.  MoKnigld  v. 
Livingston,  46  Wis.,  356. 

Cobb,  J. 

On  the  20th  day  of  December,  1876,  Jonas  B.  Aiken, 
plaintiff,  recovered  a  judgment  against  Charles  A.  Savage, 
defendant,  in  the  district  court  of  Gage  county.  There  had 
been  an  order  of  attachment  in  the  case,  and  the  defend- 
ant's lands  attached  thereon,  but  no  service  in  the  case  other 
than  by  publication  in  a  newspaper,  and  no  appearance  in 
said  cause  by  the  defendant. 

On  the  15th  day  of  October,  1881,  the  defendant  filed 
a  motion  in  said  court  to  have  said  judgment  opened,  and 
to  be  let  in  to  defend  in  said  action.  He  also  gave  notice 
to  the  adverse  party  of  his  intention  to  make  such  appli- 
cation, and  filed  a  full  answer  to  the  petition  in  said  cause. 
On  the  20th  day  of  said  month  the  following  journal  entry 
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was  made  in  said  cause^  to-wit:  "Now  on  this  20th  day  of 
October,  1881,  it  being  the  seventh  day  of  the  term,  this 
oause  came  on  to  be  heard,  on  the  application  of  Charles 
A.  Savage  to  open  the  judgment  and  be  let  in  to  defend, 
and  the  court,  being  fully  advised  in  the  premises,  orders 
that  the  plaintiff,  Jonas  B.  Aiken,  have  ninety  days  to  file 
counter  affidavits  and  the  cause  be  continued/' 

The  next  term  of  the  district  court  was  held  in  April, 
1882.  On  the  first  day  of  the  term  the  plaintiff,  Jonas  B. 
Aiken,  by  attorneys  (appearing  specially  for  the  purpose 
of  objecting  to  the  jurisdiction  of  the  court,  etc.),  filed  mo- 
tions and  objections  supported  by  affidavit,  and  on  applica- 
tion of  defendant  he  had  leave  to  file  counter  affidavits  in 
thirty  days.  And  on  the  20th  day  of  April,  being  the 
eighth  day  of  said  term,  the  court  made  its  final  order  de- 
nying the  application  of  the  defendant  to  open  up  the  said 
judgment,  and  the  said  defendant  brings  the  cause  to  this 
court  on  error. 

The  provisions  of  the  statute  [civil  code]  under  which 
this  relief  is  sought  are  as  follows : 

Sec.  82.  A  party  against  whom  a  judgment  or  order 
has  been  rendered,  without  other  service  than  by  publica- 
tion in  a  newspaper,  may,  at  any  time  within  five  years 
after  the  date  of  the  judgment  or  order,  have  the  same 
opened  and  be  let  in  to  defejid;  before  the  judgment  or 
order  shall  be  opened  the  applicant  shall  give  notice  to  the 
adverse  party  of  his  intention  to  make  such  applicaticm, 
and  shall  file  a  full  answer  to  the  petition,  pay  all  costs  if 
the  court  requires  them  to  be  paid,  and  make  it  appear  to 
the  satisfiiction  of  the  court  by  affidavit  that  during  the 
pendency  of  the  action  he  had  no  actual  notice  thereof  in 
time  to  appear  in  court  and  make  his  defense."     *     *     * 

The  principal  question  presented  by  the  record  in  this 
case  is,  whether  a  defendant  brings  himself  within  the  pro- 
visions of  the  section  above  quoted  by  doing  the  things 
therein  required  of  him  within  the  five  years,  so  as  to  en- 
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title  him  to  the  relief  therein  oontetnplated  at  the  hands 
of  the  court  after  the  expiration  of  the  five  years.  In 
other  words,  do  the  words  of  the  section  express  a  question 
of  right  on  the  part  of  the  applicant,  or  one  of  power  on 
the  part  of  the  court.  This  question  is  now  presented  for 
the  first  time  to  this  court,  nor  can  I  find  that  it  has  been 
presented  to  the  court  of  any  state  having  a  statutory  pro- 
vision like  ours.  The  corresponding  provision  of  the 
statute  of  Wisconsin  is  in  the  following  words : 

«5  *  *  *  If  the  summons  shall  not  be  person- 
ally served  on  a  defendant,  nor  received  by  such  defendant 
through  the  post-office  in  the  cases  provided  for  in  this 
section,  he  or  his  representatives  shall,  on  application  and 
sufficient  cause  shown,  at  any  time  before  judgment,  be 
allowed  to  defend  the  action;  and  except  in  actions  for 
divorce  the  defendant  or  his  representative  may  in  like 
manner,  upon  good  cause  shown,  be  allowed  to  defend 
after  judgment  at  any  time  within  one  year  after  notice 
thereof,  and  within  three  years  after  its  rendition,  on  such 
terms  as  shall  be  just,  except  in  actions  for  divorce ;  *  * 
(Chap.  124,  p.  720,  R.  S.,  1858.) 

While  this  section  has  been  twice  before  the  supreme 
court  of  Wisconsin  for  construction,  yet  in  neither  case 
did  the  point  now  under  consideration  arise.  Before  the 
adoption  of  the  code,  and  while  the  provisions  of  law  of 
that  state  applicable  to  courts  of  law  and  to  courts  of  chan- 
cery were  different,  the  following  provision  applicable  to 
courts  of  chancery  was  in  force  :  *  *  *  "In  case  any 
such  absent  defendant  against  whom  a  decree  shall  be 
made  as  aforesaid,  his  heirs,  devisees,  executors,  adminis- 
trators, or  assigns,  as  the  case  may  require,  shall  within 
six  months  after  notice  be  given  to  him  of  such  decree,  or 
within  three  years  after  such  decree  shall  have  been  made, 
if  no  notice  as  aforesaid  shall  have  been  given,  petition  the 
court  touching  the  matter  of  such  decree,  and  pay,  or 
secure,  or  cause  to  be  paid,  such  costs  as  the  court  may 
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think  reasonable  to  order  and  direct,  then  and  in  such  case 
the  person  aforesaid  so  petitioning  may  be  permitted  to 
appear  and  answer  the  complainant's  bill,  and  thereupon 
such  proceedings  shall  be  had  as  if  such  absent  defendant 
had  appeared  in  due  season  and  no  decree  had  been  made; 
or  such  absent  defendant  may,  within  the  times  aforesaid,  file 
his  bill  of  complaint  in  the  said  court  for  an  account  and 
settlement  of  the  amount  which  was  really  due  and  owing 
to  the  complainant  at  the  time  of  the  decree,  and  to  compel 
the  said  complainant  to  refund  and  repay  what  he  may 
have  wrongfully  recovered  and  received,  together  with 
costs  of  suit,  the  former  decree  against  such  absent  defend- 
ant notwithstanding/'     ♦     *     * 

Under  this  statute,  the  case  of  Berry  v.  Nelson  was 
twice  before  the  supreme  court.  IV.  Wis.  R.,  *375,  and 
V.  Id.,  605,  and  while  the  precise  question  now  under  con- 
sideration was  not  involved  in  said  cause  at  either  hearing, 
yet  it  is  manifest  that  the  court  held  the  question  of  relief 
under  the  statute  as  one  of  right  on  the  part  of  the  ap- 
plicant, and  not  one  of  power  on  the  part  of  the  court 
In  the  former  of  the  cases,  the  court  by  Mr.  Justice  Smith 
Bay:  ^^But  we  think  the  positive  provisions  of  the  statute 
leave  the  court  no  room  for  doubt  or  discretion.  It  is 
only  by  a  statutory  provision  that  a  non-resident  can  be 
made  a  party  to  a  suit  in  equity,  by  publication  of  notice, 
and  such  qaaai  subjection  of  a  party  to  the  jurisdiction 
must  of  course  be  subject  to  all  the  modifications,  restric- 
tions, limitations,  and  conditions  which  the  statute  pre- 
scribes." After  quoting  the  statute,  he  continues:  "It 
appears  from  the  record,  that  the  defendant  Nelson  was  in 
time,  in  filing  his  petition,  and  though  he  might  have  had 
other  remedies  of  equitable  relief  at  his  command,  he  still 
had  the  one  prescribed  to  him  by  statute,  to  the  full  ex- 
tent which  the  statute  provides,  of  which  he  could  not  be 
deprived  without  his  own  consent." 

There  is  a  line  of  Wisconsin  and  Minnesota  cases  cited 
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by  counsel  on  either  side,  most,  and  the  later  of  which, 
hold  that  proceedings  under  section  38,  chapter  125,  B.  S. 
of  1858  of  Wis.,  and  a  similar  provision  of  the  statute 
of  Minnesota,  must  not  only  be  commenced,  but  completed 
within  the  time  therein  limited,  or  the  court  loses  the  power 
to  grant  the  relief. 

The  following  is  the  provision  referred  to,  copied  from 
the  Wisconsin  Statutes: 

"Sec  38.  The  court  may  likewise  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  allow  an  answer  or  reply 
to  be  made,  or  other  act  to  be  done,  after  the  time  limited 
by  this  chapter^  or  by  an  order  enlai^  such  time;  and 
may  also  in  its  discretion,  and  upon  such  terms  as  may  be 
just,  at  any  time  Mrithin  one  year  after  notice  thereof,  re- 
lieve a  party  from  a  judgment,  order,  or  other  proceeding 
against  him  through  his  mistake,  inadvertence,  or  surprise, 
or  excusable  neglect.^'  *  *  *  g^^  3g^  chap.  125  Re- 
vised Statues  1858.  This  chapter  is  entitled  "Pleadings 
in  civil  actions.'^  This  provision  is  not  the  corresponding 
one  either  by  reason  of  its  position  in  the  statute  or  its  ob- 
ject to  the  provision  of  our  statute  under  which  this  pro- 
ceeding is  brought,  though  it  would  seem  to  have  been 
so  considered  by  counsel.  This  section  grants  relief  to  the 
plaintiff  as  well  as  the  defendant,  and  applies  to  a  party 
who  is  actually  in  court.  The  granting  of  relief  to  a 
party  from  the  effect  of  his  own  acts,  in  open  court,  and 
of  record,  by  which  he  is  estopped  by  the  plainest  princi- 
ples of  law,  may  well  be  regarded  as  a  question  of  power 
on  the  part  of  the  court  which  can  only  be  exercised 
within  the  time  limited  by  statute,  while  the  right  to  relief 
by  a  party  who  has  not  been  actually  before  the  court,  nor 
had  actual  notice  of  the  proceeding  against  him,  is  earned 
by  his  appearing  and  claiming  it,  and  doing  the  things  re- 
quired of  him  by  the  statute,  within  the  time  therein  lim- 
ited, and  the  power  of  the  court  to  grant  the  relief  contin- 
ues until  it  is  exercised. 
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The  order  of  the  district  oourt  is  reversed,  and  the  cause 
remanded,  with  instructions  to  open  the  judgment,  and 
that  the  defendant  be  let  in  to  defend. 

Judgment  accordingly. 
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Barclay  White,  appellant,  v.  W.  R.  Bartlett  et 

AL.,  appellees. 

1.  Mortgage  Foreclosure:  libit  of  juDOHEirr  creditor. 
Where  the  party  in  whose  favor  a  Judgment  was  rendered  wae 
made  defendant  in  an  action  to  foreclose  a  mortgage,  and  a  de- 
cree thereafter  rendered,  and  the  premises  sold  to  a  bona  fide 
purchaser,  an  assignee  of  the  judgment,  on  an  assignment  made 
before  the  proceedings  in  foreclosure,  but  who  gave  no  notice, 
either  actual  or  constructive,  of  the  assignment,  cannot  as  against 
the  purchaser  have  the  lien  of  the  Judgment  declared  paramount 
to  his  title. 


2.  :  PABTIK8.  In  an  action  to  foreclose  a  mortgage,  all  in- 
cumbrancers, whether  prior  or  subsequent,  whose  claims  are 
due,  are  proper  parties ;  but  only  subsequent  incumbrances  are 
necessary  parties.  If  the  petition  state  facts  sufficient  to  require 
a  proper  party  to  answer  and  he  fail  to  do  so,  he  will  be  bound 
by  the  decree. 

Appeal  from  Douglas  county.  Heard  below  before 
Savage,  J. 

George  W.  Doane,  for  appellant.  Stebbins  was  not  an 
innocent  purchaser.  Savage  v.  Hazard,  1 1  Neb.,  323.  The 
lien  does  not  exist  by  virtue  of  the  assignment  but  by  vir- 
tue of  the  judgment,  and  notice  of  the  judgment  carries 
with  it  notice  of  the  liens  existing  by  virtue  of  it,  in  whose- 
soever favor  they  may  exist,  and  defendant  Stebbins  cannot 
be  heard  to  deny  that  he  had  notice  of  this  lien  when  the 
judgment  was  of  record  unsatisfied  and  unreversed.  On 
question  of  parties,  cited :  Jones  on  Mort.,  §  1437.  For- 
rer  v.  Kloke,  10  Neb.,  373. 
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John  D.  Howe,  for  appellee  Stebbins,  cited:  Wade 
on  Notice,  §  149.  Terrell  v.  Andrew  Co.,  44  Mo.,  309. 
Barnard  v.  Campan,  29  Mich.,  162.  Pringle  v.  Ihmn,  37 
Wis.,  449.  SheUetibarger  v.  Biaer,  5  Neb.,  195.  Metz  v. 
State  Bank,  7  Neb.,  172. 

Maxwell,  J. 

In  October,  1874,  the  Omaha  National  Bank  recovered 
a  judgment  in  the  district  court  of  Douglas  county  against 
Joel  T.  Griffin  and  W.  R.  Bartlett  for  the  sum  of  $2789.40, 
Bartlett  being  surety  for  Griffin.  In  January,  1876,  Bart- 
lett and  wife  executed  a  mortgage  on  lot  14  in  Bartlett's 
addition,  and  lot  18  in  Griffin  and  Isaacs'  addition  to  Omaha, 
to  seciure  the  payment  of  the  sum  of  $1,000.  In  May,  1878, 
an  action  was  commenced  in  the  district  court  of  Douglas 
county  to  foreclose  said  mortgage,  the  defendants  herein 
being  defendants  in  that  action,  all  except  Bartlett  and 
wife  as  lienholders.  In  that  action,  the  Omaha  National 
Bank  filed  an  answer  wherein  it  alleged  that  ^^  on  or  about 
the  8th  day  of  February,  1876,  in  an  action  therein  pend- 
ing in  the  district  court  for  Douglas  county,  *  ♦  *  the 
said  Omaha  National  Bank  recovered  a  judgment  against 
said  Bartlett  &  Smith  for  the  sum  of  $2829.39,  which  judg- 
ment remains  in  force  and  unreversed.^'  No  mention  was 
made  of  the  judgment  recovered  in  1874.  A  decree  of 
foreclosure  and  sale  was  rendered,  and  the  property  sold  to 
Greorge  P.  Stebbins,  subject  to  certain  liens,  for  the  sum  of 
$480. 

The  sale  was  confirmed,  and  a  deed  made  to  the  pur- 
chaser. 

In  October,  1878,  the  plaintiff  caused  an  execution  to 
issue  on  the  judgment  in  favor  of  the  Omaha  National 
bank,  recovered  in  1874  against  Bartlett  &  Griffin,  and 
caused  the  same  to  be  levied  upon  the  lots  purchased  by 
Stebbins,  and  thereupon  instituted  this  action  to  have  the 
28 
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deed  to  Stebbins  set  aside,  and  he  be  declared  to  hold  said 
lots  subject  to  the  plain tifiT's  lien,  and  that  the  title  of  the 
other  lienholders  nlay  be  declared  to  be  subsequent  to  that 
of  the  plaintiff.  Lot  8  in  Bartlett's  addition  is  withdrawn 
by  agreement  from  the  case.  It  is  sought  to  establish  the 
title  to  lot  14  in  Wallace  R.  Bartlett,  free  from  any  equi- 
ties of  his  wife.  This  question  was  before  this  court  on 
substantially  the  same  testimony  in  1879,  and  is  reported 
in  8  Neb.,  319.  We  see  no  reason  to  change  the  decision 
made  in  that  case,  and  therefore  will  not  consider  that 
question  further.  The  plaintiff  claims  as  assignee  of  the 
bank,  the  assignment  being  dated  June  2,  1876. 

On  the  trial  of  the  cause  below,  the  court  found  in  favor 
of  the  defendants,  and  dismissed  the  action.  The  plaintiff 
appeals  to  this  court. 

The  plaintiff  claims  that  the  assignment  was  entered  on 
the  execution  docket,  but  there'  is  no  claim  that  it  was  en- 
tered on  the  judgment  record,  or  in  the  index  of  judg- 
ments. Stebbins  claims  to  have  purchased  the  lots  in 
question  without  any  notice,  actual  or  constructive,  of  the 
plaintiff's  assignment.  The  only  question  necessary  to  be 
considered  therefore  is,  did  Stebbins  have  any  notice  of 
the  plaintiff's  judgment?  The  index  of  the  judgment 
record  showed  that  the  judgment  in  question,  at  the  time 
Stebbins  purchased  the  property  in  controversy,  stood  in 
the  name  of  the  Omaha  National  bank;  and  as  that  bank 
had  answered,  making  no  claim  under  the  judgment,  Steb- 
bins had  good  reason  to  believe  that  the  same  had  been  sat- 
isfied. 

In  Metz  V.  The  State  Bank,  7  Neb.,  165,  it  was  held 
that  a  purchaser  need  not  search  for  judgment  lienfi|  further 
than  to  examine  the  proper  index.  The  object  of  an  index 
is  to  render  the  contents  of  a  book  readily  accessible.  The 
legislature  prescribed  the  form  of  the  index,  and  intended 
it  should  be  a  part  of  the  record.  If  a  party,  notwith- 
standing the  index,  must  spend  days  or  weeks  in  reading 
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the  records  of  the  court  to  test  the  accuracy  of  it,  much 
valuable  time  would  be  lost,  and  an  index  would  be  of  no 
value  whatever.  In  fact,  it  would  be  worse  than  useless, 
because  it  would  frequently  prevent  a  thorough  search, 
which  otherwise  would  have  been  made.  But  such  is  not 
the  law.  It  devolved  on  the  plaintiff,  therefore,  in  some 
way  to  bring  to  the  notice  of  the  purchaser  the  assign- 
ment of  the  judgment  to  him. 

The  rule  of  law  is  that  if,  after  an  assignment,  and  pre- 
vious to  such  notice  of  it,  the  debtor  pay  the  debt  to  the 
assignor,  he  will  be  discharged,  because  the  law  will  not 
permit  him  to  suffer  by  the  negligence  of  the  assignee. 
Jones  V,  Witter^  13  Mass.,  304.  3  Parsons  on  Cont.,  230. 
And  the  burden  of  proving  such  notice  is  on  the  assignee. 
Heerana  v.  Elkworth,  64  N.  Y.,  161.  Thayer  v.  Daniels j 
113  Mass.,  129. 

But  it  is  said  that  the  assignee,  being  a  prior  incum- 
brancer, was  not  a  necessary  party  to  the  suit,  and  that 
therefore  the  decree  is  not  binding  on  him.  The  general 
rule  in  equity  is,  that  all  incumbrancers  whose  claims  are 
due  should  be  made  parties.  They  are  at  least  proper 
parties,  whether  the  incumbrance  is  prior  or  subsequent. 
Story's  Eq.  PL,  177.  2  Barb.  Ch.,  174.  2  Van  Sant- 
voord's  Eq.,  77. 

iThus,  the  holder  of  a  prior  mortgage  which  is  due  is  a 
proper  but  not  a  necessary  party.  If  made  a  party,  and 
tlie  petition  state  facts  sufficient  to  require  him  to  answer 
to  protect  his  interest,  he  will  be  bound  by  the  decree.  I 
The  case  does  not  differ  materially  from  that  of  Grant  v.^ 
Ludlow,  8  O.  S.,  2-34,  and  in  our  opinion  the  bank  was 
properly  made  a  defendant. 

Stebbins  having  purchased  without  notice  of  the  assign- 
ment to  the  plaintiff,  is  not  chargeable  with  notice  of  his 
judgment,  and  in  this  proceeding  at  least  did  not  purchase 
subject  to  the  judgment. 

Whether  the  plaintiff,  by  seeking  to  redeem,  and  show*- 
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ing  that  his  jadgment  was  deducted  as  a  lien  from  the  ap- 
praised value  of  the  property,  oould  sustain  an  action  of 
that  kind,  is  not  before  the  court 
The  judgment  must  be  affirmed. 

«  Judgment  affibmed. 


Oliver  Townsend,  appellaj^t,   v.  WiLLiAJi  Lakb 

ET  AL.,  APPELLEES. 

Precinct  Bonds.  A  proposition  for  precinct  bondB  to  a  railroad 
company  provided  that  they  should  be  issaed  "  when  said  road 
shall  be  graded,  tied,  and  ironed,  and  completed  ready  for  the 
running  of  trains,  and  trains  running  thereon,  etc.,  on  or  be- 
fore the  Ist  day  of  January,  1880,"  Heldy  That  the  company, 
on  compliance  with  these  conditions  within  the  time  specified, 
was  entitled  to  the  bonds. 

Appeal  from  Gage  county.  Tried  below  before 
Weaver,  J. 

0.  P.  Mason,  for  appellant,  cited :  Jackson  Co.  v.  Brushy 
77  111.,  59.  Amherst  Academy  v.  OowleSy  6  Pick.,  427. 
Chwrch  m  Hanson  v.  Stetson,  6  Pick.,  506.  HUl  v.  Buck- 
minster,  6  Pick.,  591. 

A.  J.  Poppletcn,  for  appellees,  cited :  R.  jB.  Cb.  v,  Nod- 
away covmJty,  48  Mo.,  339.  Chamberlain  v.  22.  R.  Co.,  15 
Ohio  State,  225. 

Maxwell,  J. 

This  is  an  action  brought  by  the  plaintiff  for  himself 
and  all  other  taxpayers  of  Beatrice  precinct,  in  Gage  coun- 
ty, to  restrain  the  issuing  of  $20,000  of  the  bonds  of  said 
precinct  to  the  Omaha  &  Republican  Valley  railroad  com- 
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pany.  On  the  trial  of  the  cause  in  the  court  below,  judg- 
ment was  rendered  in  favor  of  the  defendants,  and  the  ac- 
tion dismissed.     The  plaintiff  appeals  to  this  court. 

It  appears  from  the  record  that  in  July,  1879,  the  coun- 
ty commissioners  of  (Jage  county  submitted  to  the  electors 
of  Beatrice  precinct  the  question  of  issuing  precinct  bonds 
to  the  amount  of  $20,000,  to  the  Omaha  &  Republican 
Valley  railroad  company,  *'to  aid  in  the  construction  of  a 
railroad  connecting  with  the  St.  Joseph  &  Western  rail- 
road, from  the  south  line  of  said  Gage  county,  in  a  north- 
erly direction  via  the  town  of  Blue  Springs  and  Beatrice 
to  the  north  line  of  said  county  of  Gage,  and  through  said 
Beatrice  precinct.     Said  bonds  to  be  issued  in  sums  of  one 
thousand  dollars  each,   to   be  made  payable  to  bearer, 
to  be  dated  on  the  first  day  of  January,  a.d.  1880,  and 
to  become  due  twenty  years  from  the  date  thereof,  with 
annual  interest  at  the  rate  of  eight  per  cent  per  annum, 
payable  annually  on  the  first  day  of  January  of  each  year, 
upon  interest  coupons  thereto  attached ;  both  interest  and 
principal  to  be  payable  at  the  fiscal  agency  of  the  state 
of  Nebraska  in  the  city  of  New  York;  and  shall  the  said 
county  commissioners  of  the  said  county  of  Gage  cause  to  be 
levied  on  the  taxable  property  of  the  said  precinct,  in  said 
county  and  state,  a  tax  annually,  sufficient  for  the  payment 
of  the  interest  on  said  coupon  bonds  as  it  becomes  due,  and 
after  ten  years  from  the  date  of  said  bond,  shall  said  coun- 
ty commissioners  of  said  Gage  county  cause  to  be  levied,  in 
addition  to  all  other  taxes  on  the  taxable  property  of  said 
precinct,  an  amount  of  taxes  sufficient  to  create  a  sinking 
fund  for  the  payment  at  maturity  of  the  principal  of  paid 
bonds;  and  shall  the  said  taxes  be  continued  from  year  to 
year,  until  the  said  bonds  are  fully  paid;  Provided,  that 
said  precinct  shall  only  be  liable  to  pay  interest  on  said 
bonds  from  the  time  that  said  railroad  company  shall  be- 
come entitled  to  receive  the  same,  as  hereinafter  provided; 
And  provided  fwrther,  that  the  said  bonds  shall  be  issued 
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to  said  railroad  company  when  said  road,  shall  be  graded, 
tied,  and  ironed,  and  completed  ready  for  the  running  of 
trains,  and  trains  running  thereon,  from  a  point  on  the  St. 
Joseph  &  Western  railroad,  south  of  the  county  of  Gage, 
fna  the  town  of  Blue  Springs  to  the  town  of  Beatrice,  in 
said  Beatrice  precinct,  on  or  before  the  first  day  of  January, 
^880.  Said  railroad  when  completed  shall  be  of  uniform 
gauge  with  the  Union  Pacific  railroad,  and  shall  be  main- 
tained and  operated  as  a  first-class  railroad,  with  a  passen- 
ger and  freight  depot  at  said  -town  of  Beatrice,  which  pas- 
senger and  freight  depot  shall  be  located  at  some  point 
where  Fifth  street  crosses  Court  street  in  the  city  of  Beat- 
nee/ 

The  proposition  was  adopted,  and  the  road  was  built 
and  trains  were  running  thereon  before  January  1st,  1880, 
The  road,  however,  was  not  as  well  ballasted  as  are  older 
roads,  nor  does  it  appear  that  it  is  practicable  to  so  ballast 
a  new  road;  but  trains  have  been  running  thereon  ever 
since,  and  so  far  as  appears  there  has  been  no  interruption 
in  the  carriage  of  either  passengers  or  freight,  and  there  is 
no  claim  that  the  road  has  not  been  maintained  in  as  good 
condition  as  required  in  the  proposition.  There  seems  to 
have  been  a  substantial  compliance  on  the  part  of  the  rail- 
road company  with  the  terms  of  the  proposition. 

The  principal  obgection  made  by  the  attorney  for  the 
plaintiff  is  that  the  terms  of  the  proposition  required  the 
oompany  to  erect  a  passenger  and  freight  depot  in  the  town 
of  Beatrice  on  or  before  the  1st  day  of  January,  1880,  and 
as  they  failed  to  erect  such  building  within  the  time  speci- 
fied they  are  not  entitled  to  the  bonds  in  question.  It  will 
be  observed  that  the  proposition  is  that  ^'said  bonds  shall 
be  issued  to  said  railroad  company  when  said  road  shall 
be  graded,  tied,  ironed,  and  completed  ready  for  the  run- 
ning of  trains,  and  trains  running  thereon,  eta,  on  or 
before  the  1st  day  of  January,  1880.^^  That  is,  the  road 
was  to  be  constructed  ready  for  the  running  of  trains,  and 
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trains  running  thereon  on  or  before  the  1st  day  of  January, 
1880.  If  this  was  aooomplished  within  the  time  specified 
the  company  was  to  receive  the  bonds.  The  provision  as 
to  the  erection  of  the  depot  is  in  another  sentence,  and  is 
in  the  nature  of  a  covenant  or  agreement  that  the  com- 
pany will  erect  a  depot  within  certain  specified  limits,  and 
will  maintain  and  operate  the  road  as  a  first-class  road,  of 
uniform  gauge  with  the  Union  Pacific  railroad;  but  the 
erection  of  a  depot  prior  to  the  1st  of  January,  1880,  was 
not  required  to  entitle  the  company  to  the  bonds  in  ques- 
tion. The  judgment  of  the  district  court  is  clearly  right, 
and  is  affirmed. 

Judgment  affibmed. 


Isaac  Thaver,  plaintiff  in  error,  v.  The  Board 
OF  County  Commissioners  of  Merrick  County, 

DEFENDANT  IN  ERROR. 

Internal  Improvements.  A  water  grist  mill  erected  for  public 
use,  the  rates  of  toll  to  be  determined  by  the  county  commis- 
sioners, and  being  subject  to  regulation  by  the  legislature,  is  a 
work  of  internal  improvement  within  the  meaning  of  the  act 
of  1869,  and  bonds  voted  to  aid  its  construction  are  valid.  Cobb 
J.,  dissenting. 

Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  George  W.  Post,  J. 

John  Patterson,  for  plaintiff  in  error,  cited :  Weismer  v. 
Village  of  DotiglaSy  64  N.  Y.,  99.  Allen  v.  Inhabitants 
of  Jay,  60  Me.,  124.  Brick  Company  v.  Inhabitants  of 
Brewer,  62  Me.,  62.  National  Bank  of  Cleveland  v.  Cify 
of  lola,  9  Kas.,  689.  CuHis  v.  Whipple,  24  Wis.,  350, 
354,  355.  Weeks  v.  Milwaukee,  10  Wis.,  242,  263.  Low- 
ell  V.  Boston,  111   Mass.,  454.     Jenkins  v.  Andi^ews,  103 
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Mass.^  94.  Memphis  Freight  Company  ».  MemphiSy  4 
Caldw.  (Tenn.),  419,  425.  20  Wall,  655.  Dawson 
County  V.  MoNamar^  10  Neb.,  276.  Guernsey  v.  Town- 
ship, 4  Dill.,  372. 

A,  X  Poppleton  ( W.  H.  WAster  with  him),  for  defend- 
ants in  error,  cited :  Leavenworth  v.  MUler,  7  Kan.,  527. 
Comp.  Stat,  355.  U.  P.  R.  R.  v.  Colfax  Co.,  4  Neb., 
455.  Fremont  BuildiTig  Ass^n  v.  Sherwin,  6  Neb.,  48. 
Burlington  v.  Beaaley,  94  U.  S.,  313. 

Maxwell,  J. 

This  is  an  action  to  enjoin  the  defendant  from  levying 
taxes  to  pay  certain  bonds  issued  to  J.  G.  Brewer  to  aid  in 
the  erection  of  a  water  grist  mill  in  Merrick  county.  The 
defendants  demurred  to  the  petition,  and  the  demurrer  waa 
sustained  and  the  action  dismissed. 

It  is  alleged  in  the  petition  in  substance  that  on  or 
about  the  Ist  day  of  February,  1872,  the  county  commis- 
sioners of  Merrick  county  submitted  to  the  electors  thereof 
the  question  of  voting  bonds  to  said  Brewer  in  the  amount 
of  $6,000,  to  draw  interest  at  10  per  cent,  to  aid  in  the 
erection  and  maintenance  Df  a  flouring  and  grist  mill  at  or 
near  Lone  Tree,  now  Central  City,  in  said  county;  that 
said  proposition  was  adopted  and  the  bonds  issued  and 
sold  and  the  mill  erected  as  provided;  that  said  commis- 
sioners are  about  to  levy  $5,000  to  pay  the  amount  due  on 
the  principal  of  said  bonds,  and  the  further  sum  of  $600 
as  interest  thereon. 

It  is  also  allied  that  the  bonds  on  their  face  show  that 
they  were  issued  for  an  illegal  purpose.  The  bonds  are 
in  the  following  form: 

Mill  Boni>. 

United  States  op  America. 

Merrick  Co.  Mill  Bond,  State  op  Nebraska. 

Ten  years  after  date,  for  value  received,  the  county  of 


1 
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Merrick^  in  the  State  of  Nebraska^  promises  to  pay 

or  bearer, 

One  Hundred  Dollabs, 
Lawfiil  money  of  the  United  States,  at  the  office  of  the 
County  Treasurer  of  said  county,  with  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date  until  paid ;  said  inter- 
est payable  at  the  "National  Park  Bank''  in  the  city  of 
New  York  semi-annually,  on  the  1st  day  of  August  and 
1st  day  of  February  in  each  year,  on  the  presentation  of 
the  coupons  hereto  annexed.  This  bond  is  one  of  a  series 
of  sixty  of  like  tenor,  date,  and  amount,  issued  as  a  loan  to 
the  said  James  G.  Brewer  to  aid  him  in  building  a  public 
grist  mill  and  water  power  in  said  county  of  Merrick,  on 
section  thirty-one  (31),  township  thirteen  (13)  north,  range 
six  (6)  west,  authorized  by  the  laws  of  the  state  of  Nebras- 
ka, and  issued  pursuant  to  a  vote  of  the  l^al  voters  of  said 
county,  at  a  special  election  regularly  held  on  the  9th  day 
of  January,  a.d.  1872,  authorizing  their  issue,  and  pro- 
viding for  the  payment  of  the  principal  and  interest  at 
'maturity. 

In  testimony  whereof,  we,  the  county  commissioners  of 
said  county,  have  hereunto  subscribed  our  names,  and  have 
caused  this  to  be  attested  by  the  county  derk  of  said  coun- 
ty, with  the  seal  thereof  hereto  affixed,  and  the  annexed 
coupons  signed  by  said  county  clerk. 

Dated  at  Lone  Tree,  Nebraska,  February  1st,  1872. 

The  question  for  determination  is,  is  a  water  grist  mill  a 
work  of  internal  improvement  within  the  meaning  of  the 
statute? 

The  act  of  February  15th,  1869,  provides  as  follows: 

"  Sec.  1.  That  any  county  or  city  in  the  state  of  Nebras- 
ka is  hereby  authorized  to  issue  bonds  to  aid  in  the  con- 
struction of  any  railroad,  or  other  work  of  internal  improve- 
menij  to  an  amount  to  be  determined  by  the  county  com- 
missioners of  such  county  or  the  city  council  of  such  city, 
not  exceeding  ten  per  centum  of  the  assessed  valuation  of 
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all  taxable  property  in  said  county  or  city ;  Promded,  The 
county  commissioners  or  city  councQ  shall  first  submit  the 
question  of  issuing  such  bonds  to  a  vote  of  the  legal  voters 
of  said  county  or  city,  in  the  manner  provided  by  chapter 
nine  of  the  Revised  Statutes  of  the  state  of  Nebraska,  for 
submitting  to  the  people  of  a  oounty  the  question  of  bor- 
rowing money /^ 

Section  2  provides  that:  "The  proposition  of  the  ques- 
tion must  be  accompanied  by  a  provision  to  levy  a  tax 
annually  for  the  payment  of  the  interest  on  said  bonds  aa 
it  becomes  due;  Promded,  That  an  additional  amount  shall 
be  levied  and  collected  to  pay  the  principal  of  said  bonds, 
when  it  shall  become  due;  and  Promded  fuaiher,  That  no 
tax  shall  be  levied  or  collected  to  pay  any  of  the  principal 
of  said  bonds  until  after  the  year  1880.'^ 

The  act  relating  to  mill  dams,  which  took  effect  Feb.  26, 
1873,  provides  as  follows: 

"Section  1.  If  any  person  desiring  to  erect  a  dam  across 
any  water-course  for  the  purpose  of  building  a  water,  grist, 
saw,  carding,  or  fulling  mill,  or  of  erecting  any  machinery 
to  be  propelled  by  water,  be  the  owner  of  the  lands  on 
which  he  desires  to  build  such  mill  or  erect  such  machinery, 
on  one  side  of  sudi  water-course  and  not  of  the  lands  on 
the  opposite  side  against  or  upon  which  he  would  abut  his 
dam;  or,  if  any  person  be  the  owner  of  the  lands  on  which 
he  desires  to  erect  any  such  mill  or  machinery  on  both 
sides  of  such  water-course;  or,  if  any  person  shall  have 
erected  such  mill  and  mill-dam  on  his  own  lands,  he  may 
file  a  petition  for  leave  to  build  or  continue  such  mill-dam 
and  for  a  writ  of  ad  quod  damnum  in  the  district  court  of  the 
county  where  such  lands  lie,  against  the  owners  or  proprie- 
tors of  the  lands  above  and  below  such  dam,  which  are  or 
probably  will  be  overflowed  or  injured  thereby,  or  against 
or  upon  which  he  may  desire  to  abut  a  dam/^ 

Section  2  provides  that :  "  The  plaintiff  shall  set  forth  in 
his  petition,  as  near  as  may  be,  the  place  where  such  dam 
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is  built,  or  proposed  to  be  bailt,  the  height  or  proposed 
height  of  such  dam,  the  kind  of  mill  built  or  proposed  to 
be  built,  his  title  to  the  lands  whereon  he  has  erected  or 
proposes  to  erect  such  mill  or  machinery,  whether  legal  or 
equitable,  and  shall  describe  with  certainty  the  lands  above 
and  below  the  dam,  the  property  of  others  which  are  or  will 
probably  be  overflowed  or  injured  as  aforesaid,  and  shall 
give  the  name  of  the  owner  of  each  tract,  or  if  the  name  of 
any  such  owner  be  unknown,  the  plaintiff  shall  so  state  in 
his  petition/' 

Section  24  provides  that:  "When  the  water  backed  by 
any  mill-dam  belonging  to  any  mill  or  machinery  is  about 
to  break  through  or  over  the  banks  of  the  stream,  or  to 
wash  a  channel  so  as  to  turn  the  water  of  such  stream,  or 
any  part  thereof,  out  of  its  bed  or  ordinary  channel,  whereby 
such  mill  or  maohinery  will  be  injured  or  affected,  the 
owner  or  occupier  of  such  mill  or  machinery,  if  he  do  not 
own  such  bank  or  banks,  or  the  lands  lying  contiguous 
thereto,  may,  if  necessary,  enter  thereon,  and  erect  and  keep 
in  repair  such  embankments,  fortifications,  and  other  works, 
as  shall  be  requisite  to  prevent  such  water  from  breaking 
through  or  over  the  banks  of  such  stream,  or  washing  a 
channel  as  aforesaid,  such  owner  or  occupier  committing 
theieon  no  unnecessary  waste  or  damage/' 

Section  25  provides  that:  "Nothing  contained  in  the  last 
preceding  section  shall  be  construed  to  bar  the  owner  of 
such  bank  or  banks,  or  lands  lying  contiguous  thereto,  &om 
recovering  the  amount  of  any  injury  which  he  may  have 
actually  and  in  fact  sustained  by  the  erection  or  repair  of 
such  embankment,  fortification,  or  other  works/' 

Section  26  provides  that:  "If  any  person  shall  injure, 
destroy,  or  remove  any  such  embankment,  fortification,  or 
other  works,  the  owner  or  occupier  of  such  mill  or  ma- 
chinery may  recover  of  such  person  all  damages  which  he 
may  sustain  by  reason  of  such  injury,  destruction,  or  re- 
moval." 
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Section  27  provides  that:  "All  mills  within  this  state 
now  in  operation,  or  which  hereafter  may  be  put  in  opera- 
tion, for  grinding  wheat,  rye,  or  com,  or  other  grain,  and 
which  shall  grind  for  toll,  shall  be  deemed  public  mills." 

Section  28  provides  that:  "The  owner  or  occupier  of 
every  pubUc  mill  within  this  state  shall  grind  the  grain 
brought  to  his  mill  as  well  as  the  nature  and  condition  of 
his  mill  will  permit,  and  in  due  time  as  the  same  shall  be 
brought" 

Section  29  provides  that:  "The  owner  or  occupier  of 
every  public  mill  shall  cause  a  statement  of  the  rates  of  toll 
by  him  charged  for  grinding  and  bolting  the  different  species 
of  grain  to  be  posted  in  at  least  two  conspicuous  places 
within  the  mill ;  and  such  statement  shall  be  either  written 
or  printed  in  a  plain  and  l^ible  manner,  and  the  county 
commissioners  of  each  county  shall  establish  and  regulate 
the  amount  of  toll  allowed  to  be  charged." 

In  No88€r  V.  Sedeyy  10  Neb.,  460,  it  was  held  that  a 
person  who  in  good  feith  had  commenced  the  erection  of  a 
grist  mill  on  a  stream  could,  after  a  considerable  sum  was 
expended  in  the  erection  of  the  mill,  enjoin  a  party  from 
erecting  a  dam  across  the  stream  on  his  own  land,  the  eWed 
of  which  would  be  to  destroy  the  water  power  of  the  ftrst 
^xx3upant.  This  decision  was  adhered  to  in  Seeley  t?.  Bridges, 
13  Neb.,  547,  and  may  be  r^arded  as  the  settled  law  of 
this  state. 

The  l^islature  has  authority,  without  doubt^  to  provide 
that  streams  capable  of  being  applied  to  mill  purposes  shall 
be  so  utilized  for  the  benefit  of  the  public,  and  for  that  pur- 
pose may  provide  that  the  person  who  first  in  good  fidth 
commences  the  erection  of  a  mill  and  dam,  if  not  subject  to 
the  restrictions  named  in  the  act,  shall  have  the  right  to 
complete  the  same  upon  paying  all  damages  assessed.  This 
power  has  been  exercised  in  some  of  the  states  &om  an  early 
|>eriod  in  our  history. 

In  1713  an  act  was  passed  in  Massachusetts  authorizing 


JANUAEY  TERM,  1883.  833 

Traver  v.  Merrick  County. 

the  erection  of  dams  for  propelling  corn  and  saw  mills, 
and  providing  compensation  to  persons  sustaining  injury 
by  the  erection  of  such  dams.  This  statute  was  substan- 
tially renewed  in  1796,  and  with  some  modifications  was 
continued  in  the  Revised  Statutes  of  1836.  Like  provis- 
ions have  been  adopted  in  a  number  of  the  other  states, 
and  seem  to  have  been  sustained. 

This  right,  as  is  said  in  French  v.  BrairUree  Manfg  Cb.,  23 
Pick.,  220,  is  "granted  for  the  better  use  of  the  water  power, 
upon  considerations  of  public  policy  and  the  general  good, 
with  a  view  to  keeping  up  and  maintaining  mills  for  use, 
which  is  deemed  for  the  public  good;  and  the  right  must 
be  considered  as  incident  and  subservient  to  this  purpose,  as 
attached  to  mills  for  use  and  not  as  attached  to  the  land 
merely." 

It  Mrill  be  seen  that  under  our  statute,  water  grist  mills 
are  subject  to  r^ulation  by  the  l^islature,  and  the  rates  of 
tolls  subject  to  its  discretion — are  in  feet  mills  for  the  use 
of  the  public.  But  it  is  said  that  the  words  "to  aid  in  the 
construction  of  any  railroads,  or  other  work  of  internal  im- 
provement," in  the  act  of  1869,  restrict  the  aid  to  be  given 
to  railroads,  and  works  of  like  character,  such  as  canals, 
turnpikes,  and  bridges. 

The  word  "improvement"  is  defined  as  follows:  "An 
amelioration  in  the  condition  of  real  or  personal  property 
effected  by  the  expenditure  of  labor  or  money  for  the  pur- 
pose of  rendering  it  useful  for  other  purposes  than  those  for 
which  it  was  originally  used,  or  more  useful  for  the  same 
purposes."     1  Bouv.  Law  Diet.,  589. 

The  phrase  "internal  improvements"  is  applied  to  im- 
provements of  highways,  channels  of  travel  and  commerce, 
etc.     U.  P.  R.  V,  Cbmmissioners,  4  Neb.,  456. 

The  test  for  determining  the  character  of  an  improve- 
ment of  this  kind  is  the  use  for  which  it  is  designed.  If 
it  is  for  public  use,  subject  to  the  control  and  regulation  of 
the  legislature,  it  would  seem  to  come  within  the  meaning  of 


884      SUPREME  COURT  OF  NEBRASKA, 

Traver  y.  Merrick  County. 

the  words  '^  internal  improvements/'  Besides^  the  language 
of  the  statute  will  not  admit  of  the  oonstruction  contended 
for  without  adding  thereto  the  word  "like"  or  a  word  of 
similar  import.  No  court  would  be  justified  in  thus  import- 
ing a  word  into  a  statute  when  its  meaning  was  plain  and 
unambiguous^  and  we  must  hold  that  there  is  no  such  re- 
striction in  the  act  above  referred  to.  The  mill  in  this  case 
is  said  to  be  propelled  by  water  drawn  &om  the  Platte 
river^  and  is  for  the  use  of  all  who  may  desire  to  patronize 
it,  at  such  rates  of  toll  as  may  be  prescribed  by  the  county 
commissioners  of  Merrick  county. 

And  in  our  opinion  it  is  a  work  of  internal  improve- 
ment within  the  meaning  of  the  act.  See  Quermey  t?.  Bwr^ 
Unffton  Tp.,  4  Dillon,  376.  TotonsMp  of  Bwlington  v. 
Beaaleyy  94  U.  S.,  313.  In  the  case  last  cited,  it  is  said: 
"It  would  require  great  nicety  of  reasoning  to  give  a  de- 
finition of  the  expression  internal  improvements/  which 
would  include  a  grist  mill  run  by  water,  and  exclude  one 
run  by  steam;  or  which  would  show  that  the  means  of 
transportation  were  more  valuable  to  the  people  of  Kansas 
than  the  means  of  obtaining  bread.''  The  E^ansas  statute 
of  1868  declares  all  water,  steam,  or  other  mills,  whose 
owners  or  occupiers  grind  for  toll  or  pay,  public  mills.  In 
our  view,  there  is  a  clear  distinction  between  aiding  the 
development  of  the  water  power  of  the  state,  a  power  which 
is  continuing  in  its  nature,  and  may  be  used  without  cost 
or  expense,  and  must  be  used  at  certain  points  on  a  stream 
where  a  dam  can  be  erected  and  power  obtained,  and  a  mill 
propelled  by  steam  that  must  be  attended  with  a  continu- 
ous cost  for  fuel,  and  may  at  any  time  be  removed  to  an- 
other locality. 

It  is  very  clear  that  justice  has  been  done,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 
Ck>BB,  J.,  dissented. 
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New  England  Mortgage  Security  Co.,  appellant, 
V.  Pierre  Teller  et  al.,  appellees. 

A  yerdict  or  judgment  will  not  be  set  aside  as  being  against  the 
weight  of  evidence  unless  it  is  clearly  so. 

Appeal  from  Butler  county.  Heard  below  before 
■George  W.  Post,  J. 

Hull  &  Steams  and  E.  B,  Dean,  for  appellant. 

Horaoe  Garfield^  for  appellees. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  given  to  secure 
a  note  for  $300.     The  defense  is  usury. 

On  the  trial  of  the  cause,  the  court  below  found  as  fol- 
lows :  "That  the  contract  is  a  Nebraska  contract,  and  that 
one  C.  C.  Cook  of  the  CJorbin  Banking  Company  of  New 
York,  was  and  acted  as  the  agent  of  the  said  plaintiffs; 
that  the  sum  of  two  hundred  and  forty  dollars  was  paid  to 
the  defendant,  and  no  other  thing  of  value  as  a  considera- 
tion of  said  note  and  mortgage,  and  that  the  said  contract 
was  usurious.  The  court  further  finds  that  since  the  exe- 
cution of  said  note  and  mortgage,  that  the  sum  of  fifty- 
seven  dollars  and  fifty  cents  has  been  paid  thereon  by  said 
defendant,  and  that  there  is  now  due  thereon  the  sum  of 
one  hundred  and  eighty  dollars  and  fifty  cents,  and  no 
more;  and  the  said  defendant,  Pierre  Teller  et  al.,  have 
and  recover  from  the  New  England  Mortgage  Security 
Company,  plaintiff  herein,  their  costs  herein  expended 
taxed  at.^' 

A  decree  of  foreclosure  and  sale  was  rendered  in  fiivor 
of  the  plaintiff  for  the  sum  of  $182.60.  The  only  ques- 
tion presented  by  the  record  is,  whether  or  not  the  judg- 
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ment  is  sustained  by  the  evidence.  The  established  rule  in 
this  court  is^  that  unless  a  verdict  or  judgment  is  clearly 
wrong  it  will  not  be  set  aside.  It  would  subserve  no  good 
purpose  to  review  the  evidence  at  lengthy  but  in  our  opinion 
it  fiilly  sustains  the  judgment. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Judgment  affibmed. 


State  Historical  AflsociATiON,  plaintiff  in  ebbob, 
V.  The  City  of  Lincoln,  defendant  in  ebbob. 

!•  Evidence :  oral  dxclabatiovs.  The  oral  declarations  of  the 
commissioners  of  the  state,  who  located,  surveyed,  and  plat- 
ted the  city  of  Lincoln,  are  not  competent  evidence  to  prove 
the  purpose  for  which  the  reservation  of  a  block  was  made. 
This  could  be  proved  only  by  the  plat  and  report  of  the  commis- 
sioners, together  with  the  act  of  the  legislature  confirming 
them. 

2.    :   iiCMATKBiAL.     Where  evidence  offered  at  a  trial  can 

have  no  legitimate  bearing  on  any  matter  put  in  issue  by  the 
pleadings,  it  is  immaterial,  and  its  exclusion  is  proper. 

8.  Dedication:  withdrawal  ov:  aookpta.noe.  A  dedication 
of  property  by  the  state  to  a  private  corporation  in  trust  for  a 
public  use  may  be  withdrawn  at  any  time  before  its  acceptance. 
The  bringing  of  an  action  to  recover  the  property  from  a  sub- 
sequent donee  is  not  an  acceptance. 

This  was  an  action  of  ejectment,  brought  by  plainti£P  in 
the  district  court  of  Lancaster  county,  to  recover  possession 
of  block  29  in  the  city  of  Lincobi.  Plaintiff  claimed  title 
by  virtue  of  ite  inoorporution  in  August,  1867,  and  the 
reservation  of  said  block  for  its  use  by  the  state,  at  the  time 
Lincoln  was  located,  for  '^  State  Historical  and  Library  As- 
sociation.^' Defendant  claimed  title  under  a  special  act  of 
the  legislature  passed  in  1875  (Laws  1876,  p.  317),  do- 


JANUARY  TERM,  1883.  337 

State  Historical  Aseoclation  y.  City  of  Lincoln. 

' __ . .     .  -  — 

Dating  said  block  to  it  for  a  "  Market  Place,"    Judgment 
below  before  Pound,  J.,  for  defendant. 

GaUy  &  Abbott  and  Harwood  &  AmeSy  for  plaintiff  in 
error,  cited :  U.  S.  v.  lU.  Cent.  R.  B.  Co.,  2  Bis.,  174.  War- 
ren V.  Mayor  of  Lyons,  22  Iowa,  174.  Huber  v,  Gazley, 
18  Ohio,  18.  Lebanon  v.  Warren  county,  9  Ohio,  80.  Le 
Clercq  v.  town  of  GaUipolis,  7  Ohio,  218.  WiUiama  v. 
Smith,  22  Wis.,  566.  Vick  v.  Vicksburg,  1  How.  (Miss.), 
427.  City  of  Macon  v.  Franklin,  12  Ga.,  239.  Rutherford 
V.  Taylor,  38  Mo.,  315.  Commonwealth  v.  Rush,  14  Pa. 
St.,  186.  Hoadley  v.  City  of  San  Francisco,  59  Cak,  265. 
Godfi*ey  v.  City  of  Alton,  1 2  111.,  29.  Smith  v.  Town  of  Flora, 
64  111.,  93. 

Marquett,  Leweese  &  Hall,  for  defendant  in  error,  cited : 
1  Dill.  Mun.  Corp.,  494.  White  v.  Smith,  37  Mich.,  291. 
Bridges  v.  Wyckoff,  67  N.  Y.,  130.  Chicago  v.  Joliet,  79 
111.,  25. 

Lake,  Ch.  J. 

Most  of  the  errors  assigned  relate  to  the  admissibiliiy  of 
certain  evidence  offered  by  the  plaintiff,  in  respect  to  which 
there  is  really  but  a  simple  question.  It  was  proposed  to 
give  in  evidence,  by  several  witnesses,  certain  declarations 
said  to  have  been  made  by  the  agents  of  the  state,  at  a  pub- 
lic sale  of  city  lots  lying  in  the  vicinity  of  the  block  in  con- 
troversy, as  to  the  purpose  for  which  it  had  been  reserved. 
The  only  object  there  could  have  been  in  introducing  these 
declarations  was,  of  course,  to  establish  the  fact  of  a  dedi- 
cation of  the  block  to  the  use  of  the  plaintiff.  For  such 
an  object  they  were  clearly  incompetent.  These  agents  of 
the  state,  or  commissioners  as  they  are  called  in  the  act  of 
the  l^islature  by  which  they  were  appointed,  had  no  au- 
thority to  speak  for  it  respecting  this  matter.  As  to  reser- 
vations in  the  city  of  Lincoln,  their  entire  authority  is  found 
24 
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in  the  act  of  June  24,  1867,  "  to  provide  for  the  location  of 
the  seat  of  government  of  the  State  of  Nebraska,^'  etc. 
Within  certain  specified  limits  they  were  required  to  select 
a  suitable  site  for  a  capital  city,  and  to  survey  and  stake  it 
out  ^^  into  lots,  blocks,  streets  and  alleys,  and  public  squares, 
or  reservations  for  public  buildings."  They  were  also  re- 
quired to  have  the  same  accurately  platted,  and  to  make  a 
report  of  their  doings,  in  these  and  other  particulars,  "  to 
the  next  l^islature."  This  they  did,  and  in  their  report 
they  say  that  one  block  is  reserved  "  for  a  state  historical 
and  library  association,"  and  on  their  plat,  block  29  is  des- 
ignated "State  Historical  and  Library  Association."  The 
legislature  confirmed  this  report,  which  made  it  the  evi- 
dence of  its  intent  in  setting  this  block  apart  as  one  of  the 
reservations.  It  was  the  best  evidence  of  the  purpose  for 
which  the  block  was  designed,  and  the  court  did  not  err  in 
rejecting  the  oral  statements  made  by  the  individual  com- 
missioners. The  plat,  report,  and  act  of  confirmation  were 
in  existence ;  there  was  no  ambiguity  respecting  them,  and 
no  occasion  for  a  resort  to  secondary  evidence. 

But  while  it  is  clear  that  the  reservation  was  made  for 
the  use  of  a  state  historical  and  library  association,  it  is  not 
clear  that  it  was  designated  for  the  use  of  the  plaintifi^,  which 
seems  to  be  essentially  a  private  corporation,  although  very 
likely  if  the  scheme  of  the  originators  had  been  fully  car- 
ried out,  it  would  to  some  extent  have  been  of  public  inter- 
est. We  think,  however,  that  there  is  much  better  reason 
for  believing  that  it  was  designed  for  the  use  of  an  organ- 
ization purely  public  in  its  character,  and,  like  the  State 
University,  for  instance,  placed  under  the  control  and  pa- 
tronage of  the  state. 

It  is  also  assigned  for  error,  that  the  court  refused  to 
permit  evidence  to  be  introduced  as  to  "who  first  suggested 
and  advised  the  incorporation  of"  the  plaintiff.  Evidence 
of  this  sort  would  have  been  wholly  immaterial.  The  feet 
of  the  incorporation  of  the  plaintiff  was  permitted,  which 
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was  proper,  for  the  reason  that  it  was  denied  by  the  an- 
swer. But,  as  to  "  who  advised  it,"  Ais  was  of  no  conse- 
quence. So,  too,  of  "  why  it  was  done."  These  facts  could 
have  been  of  no  possible  service  in  determining  the  issues 
between  the  parties.  It  was  enough  to  know  that  the  in- 
corporation was  effected,  and  the  association  thus  made  a 
legal  entity,  capable  of  taking  and  holding  the  property,  if 
dedicated  to  its  use.  Where  evidence  offered  at  a  trial  can 
have  no  l^itimate  bearing  upon  any  matter  put  in  issue  by 
the  pleadings,  it  is  immaterial,  and  its  exclusion  is  not  error. 

But  even  if  it  be  conceded  that  the  evidence  thus  rejected 
was  competent  to  show  that  the  plaintiff  was  the  intended 
beneficiary  of  this  reservation,  then  our  answer  would  be 
that  its  exclusion  was  without  prejudice,  for  the  reason  that 
no  acceptance  of  the  grant  by  the  association  was  shown. 
The  plaintiff  being  a  private  corporation,  an  acceptance  of 
the  trust  before  the  state  withdrew  the  dedication  was  ne- 
cessary to  invest  it  with  the  title.  White  v.  Smith,  37 
Mich.,  291.  Bridges  v.  Wyekoff  et  cU.,  67  N.  Y.,  130. 
Incorporated  Village  of  Looktand  v.  Smiley,  26  Ohio  St., 
94.  The  only  act  on  the  part  of  the  plaintiff  evincing  any 
interest  in  the  block  brought  to  the  notice  of  the  court,  is 
the  prosecution  of  this  suit  for  its  recovery.  That,  however, 
is  no  acceptance.  Ckias  County  Supervisors  v.  Banks,  44 
Mich,  467.  And  even  if  it  were,  it  came  too  late,  for  the 
legislature  had  already  withdrawn  the  offer,  which  it  could 
certainly  do,  and  re-dedicated  it  to  tlie  defendant  for  an- 
other public  use.  The  act  of  granting  the  block  to  the  city 
was  also  a  withdrawal  of  the  former  dedication. 

Finally,  it  is  assigned  for  error,  that  the  finding  and 
judgment  are  not  sustained  by  sufficient  evidence,  and  are 
contrary  to  law.  In  what  we  have  already  said  upon  the 
other  points  this  one  has  been  practically  disposed  of.  For 
if,  as  we  think  was  the  case,  the  reservation  were  made 
with  a  view  to  a  purely  public  use,  of  the  character  we  have 
suggested,  then,  although  it  may  have  been  the  right  of  the 
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public  to  have  the  block  preserved  .for  that  identical  pur- 
pose^ its  diversion  would  give  to  the  plaintiff  no  cause  of 
action.  The  public  do  not  complain.  On  the  other  hand, 
admitting  that  the  reservation  was  made  in  the  special 
interest  of  the  plaintiff^  then  the  total  absence  of  evidence 
indicative  of  an  acceptance  by  it  was  alone  sufficient  to 
prevent  a  recovery.  On  the  whole,  we  are  satisfied  that 
justice  has  been  done,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Stephen  C.  Langworthy,  plaintiff  in  error,  v. 
Mary  Connelly,  defendant  in  error. 

Taking  Instructions  to  Jury  Boom.  Upon  the  trial  in  the 
district  court,  the  plaintiff  prayed  a  certain  instruction  to  the 
Jury,  which  the  court  took,  and  upon  the  left  hand  margin 
wrote  the  words,  **  Asked  for  by  defendant,  refused,''  and  signed 
the  same  officially,  which  instruction  the  court  then  read  to  the 
Jury,  and  handed  the  same  to  them,  and  permitted  them  to  take 
the  said  instruction  to  their  room  and  have  it  with  them  while 
deliberating  upon  their  verdict,  over  the  objection  of  the  de- 
fendant. Held,  Not  reversible  error,  and  the  verdict  for  ttie 
plaintiff  upheld. 

Error  to  the  district  court  for  Seward  county.  Tried 
below  before  George  W.  Post,  J. 

2).  C  MoKiUip^  for  plaintiff  in  error. 

B.  St.  Clair,  for  defendant  in  error. 

Cobb,  J. 

This  case  was  submitt^  to  this  court  with  neither  brief 
nor  oral  argument  on  either  side.  Usually  in  such  cases  we 
would  be  disposed  to  affirm  the  judgment^  confining  our- 
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selves  to  so  much  of  an  opinion  as  would  seem  to  comply 
with  the  requirements  of  the  letter  of  the  statute;  but  as 
one  of  the  errors  assigned  is  quite  novel  in  its  character  we 
will  give  it  some  consideration,  although  it  may  lead  us 
upon  debatable  ground. 

The  first  error  is  assigned  in  the  following  words : 

"The  court  erred  in  giving  to  the  jury  and  permitting 
them  to  take  with  them  to  their  room,  and  have  with  them 
while  deliberating  on  their  verdict,  the  following  instruc- 
tion requested  by  the  defendant,  to- wit:  If  the  jury  find 
from  the  evidence  in  the  case  that  Mrs.  Connelly,  plaintiff, 
made  a  renewal  of  the  $666.65  note  by  paying  some  money 
and  giving  other  notes,  and  taking  up  the  $666.65  note, 
such  fact  would  be  evidence  tending  to  establish  a  settle- 
ment of  all  claims  of  a  credit,  including  the  one  sued  for 
of  the  $150.  With  said  instructions  marked  thereon,  re- 
fused by  the  court  having  written  on  the  left  hand  margin 
of  said  instructions  the  words,  ^  Asked  for  by  defendant. 
Refused.     George  W.  Post,  Judge.''' 

The  plaintiff  in  error,  it  will  be  observed,  does  not  com- 
plain of  the  refusal  on  the  part  of  the  court  to  give  the  in- 
struction in  charge  to  the  jury ;  but  for,  as  it  were,  empha- 
sizing its  refusal,  by  allowing  the  instruction,  with  the  court's 
mark  of  refusal  thereon,  to  be  carried  by  the  jury  to  their 
room. 

The  law  books  furnish  some  curious  reading  as  to  what 
a  jury  may  be  allowed  to  take  with  them  to  their  room  upon 
retiring  to  consider  of  their  verdict.  It  was  at  one  time 
held  generally  that  all  sealed  instruments  which  had  been 
admitted  as  evidence  in  the  case,  as  well  as  all  records  in 
the  case,  and  all  rnattei's  of  record  which  had  been  ad- 
mitted in  evidence  in  the  case,  might  be  carried  by  the  jury 
to  their  room,  while  sworn  copies  of  papers  and  unsealed 
instruments  admitted  in  evidence  could  not  be  carried  to 
their  room  by  the  jury.  At  a  later  date,  the  rule  was  stated 
by  a  high  authority  in  an  English  court,  as  follows :  "  The 
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jury,  after  going  out  of  court,  shall  have  no  evidence  with 
them  but  what  was  shown  to  the  court  as  evidence,  nor  that 
without  the  direction  of  the  court.  The  court  may  permit 
them  to  take  with  them  letters  patent  and  deeds  under  seal, 
and  the  exemplification  of  witnesses  in  chancery,  if  dead^ 
but  not  a  writing  without  seal  unless  by  consent  of  parties." 
BuUer,  N.  P.,  308. 

The  practice  of  allowing  documentary  evidence  to  be  car- 
ried to  their  room  by  the  jury  was  severely  condemned  by 
Mr.  Justice  Cowen  in  Farmers  Bank  v.  Whitjieldj  24  Wend., 
419.  He  says :  "  The  evidence  of  the  law,  as  it  stands  upon 
authority  and  practice,  seems  to  be  all  one  way,  and  that  is 
against  loading  the  jury  with  papers  which  they  often  will 
not  understand,  and  sometimes  perhaps  cannot  even  read. 
As  a  general  rule,  it  seems  much  safer  that  the  contents 
shoidd  be  communicated  to  them  only  by  counsel  in  pres- 
ence of  the  court." 

On  the  other  hand,  the  supreme  court  of  Pennsylvania, 
in  the  case  of  Alexander  v.  Jameson,  5  Binn.,  238,  say,  by 
Tilghman,  C.  J. :  "  It  has  been  our  custom  to  deliver  to  the 
jury  all  written  papers  except  depositions  taken  under  rule 
of  court.  These  have  been  withheld,  because  it  has  been 
thought  unequal,  that  while  the  jury  were  not  permitted  to 
call  the  witnesses  before  them  who  had  been  examined  in 
court,  they  should  take  with  them  the  depositions  of  other 
witnesses  not  examined  in  court.  After  the  uniform  prac- 
tice which  has  prevailed  in  this  state,  I  have  witnessed  the 
trial  of  many  causes,  particularly  of  the  mercantile  kind,  in 
which  the  jury  could  not  decide  without  the  aid  of  unsealed 
papers— causes  which  required  the  minute  and  laborious  in- 
vestigation of  a  variety  of  books  and  papers,  in  which  long 
calculations  were  necessary,  founded  on  accounts  and  en- 
tries. To  tell  the  jury  that  they  must  form  their  verdict  on 
the  recollections  of  what  had  passed  at  the  bar,  would  be 
imposing  on  them  a  most  unreasonable  duty.  Under  such 
circimistances,  they  could  do  no  more  than  make  a  vague 
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guess  at  the  truth,  and  their  verdict  might  be  an  abuse, 
rather  than  a  satisfactory  administration  of  justice." 

While  it  is  believed  to  be  the  law,  in  the  absence  of  stat- 
utory directions  on  the  subject,  that  the  instructions  given 
by  the  court  to  the  jury  in  writing  may  be  taken  by  them 
to  their  room  where  they  deliberate,  yet  this  doubtless  is  a 
matter  of  discretion  with  the  court. 

In  the  case  of  Hurley  v.  The  State,  29  Ark.,  17,  which 
was  a  capital  case,  the  deposition  of  one  Bevans,  a  witness, 
taken  down  in  writing,  and  subscribed  by  him  before  the 
committing  magistrate,  and  returned  to  the  clerk  of  the 
court,  and  which  witness  was  absent  from  the  state  at  the 
time  of  the  trial,  was  read  as  evidence  on  the  part  of  the 
state,  and  when  the  jury  were  about  to  retire,  the  court  de- 
tached the  deposition  of  Bevans  from  the  other  deposi- 
tions, etc.,  returned  by  the  committing  magistrate,  which 
had  not  been  read  in  evidence,  and  they  took  it  with  them 
on  retiring,  against  the  objection  of  the  appellant.  Also, 
when  the  jury  were  about  to  retire  to  consider  of  their  ver- 
dict, the  court  refused  to  permit  them  to  take  from  the  bar 
the  written  instructions  given  them  by  the  court.  The 
verdict  of  murder  in  the  first  degree  was  upheld. 

In  the  case  of  The  State  v,  Tompkins,  71  Mo.,  613,  the 
court  say :  "  And  there  was  no  error  in  permitting  the  jury 
to  take  the  instructions  with  them  to  the  jury-room,  since 
this  was  a  matter  within  the  discretion  of  the  court,  and  it 
is  the  constant  practice  of  many  of  the  circuits  of  this  state 
for  this  to  be  done,  and  there  has  been  no  ruling  of  this 
court  that  we  are  aware  of  to  the  contrary.  Nor  do  we  see 
that  any  error  was  committed  in  permitting  the  jury  to  take 
with  them  the  documentary  evidence  in  the  cause.  The  law 
constitutes  them  the  triers  of  the  facts ;  for  those  facts,  so 
far  as  testified  by  witnesses,  they  will  obviously  have  to  de- 
pend upon  memory.  But  why  should  the  jurors  be  de- 
prived, when  they  retire  to  make  up  their  verdict,  of  the 
very  papers  and  documents  upon  which  their  verdict  must 
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to  a  great  extent  depend  ?    We  are  unable  to  discover  any 
substantial  reason." 

The  code  of  Iowa  provides  (§  1783)  that:  Upon  retiring 
for  deliberation  the  jury  may  take  with  them  all  papers 
except  depositions  which  have  been  received  as  evidence  in 
the  case. 

In  Shields  v,  Guffey,  9  Iowa,  322,  it  was  assigned  for 
error,  that  the  jury  took  a  deposition  with  them  to  their 
room,  and  had  it  there  while  deliberating  on  their  verdict. 
The  court,  in  the  opinion  by  C.  J.  Wright,  say ;  *  *  ♦ 
"But  in  the  second  place,  suppose  he  (the  plaintiff,  who 
Avas  also  plaintiff  in  error)  did  not  know  it,  or  knowing 
it  made  no  objection,  and  that  he  was  not  bound  to;  then 
it  should  appear  that  he  was  prejudiced  by  the  proceed- 
ings." The  judgment  was  affirmed.  This  case  is  approved 
and  followed  in  SlcUe  v.  Delang,  12  Iowa,  453. 

In  the  case  of  Langwoi'thy  v.  My  era,  4  Io>va,  18,  it  was 
assigned  for  error  that  the  instructions  (of  defendants), 
twenty  in  number,  were  not  read  to  the  jury,  but  handed 
to  them  by  the  court,  with  the  remark  that  they  were  given 
as  asked,  and  allowed  to  be  taken  by  the  jury  to  their 
room.  The  court  say:  ^'Either  party  is,  without  doubt, 
entitk^l  to  have  the  instructions  read  to  the  jury  before 
they  retire,  and  such  is  no  doubt  the  better  practice.  But 
if  the  defendants,  as  in  the  present  case,  did  not  insist  upon 
the  instructions  being  read  by  the  court,  and  suffered  them 
to  be  handed  to  the  jury,  supposing  that  they  would  be 
read  by  them,  it  is  too  late  to  assign  the  same  for  error,  or 
make  the  failure  to  read  the  instructions  to  the  jury  ground 
of  motion  to  set  aside  the  verdict  and  grant  a  new  triaL'' 

In  the  state  of  Indiana  it  liad  never  been  the  practice  to 
allow  the  jury  to  take  anything  with  them  to  their  room 
upon  retiring  to  consider  of  their  verdict,  not  even  the 
\vritten  instnictions ;  yet  in  the  case  of  WUds  v,  Bogan, 
57  lud.,  453,  "one  of  the  jurors  took  with  him  from  the 
judge's  desk  a  paper  containing  one  page  of  the  notes  of 
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the  instructions  given  by  the  judge  to  the  jury  in  the  cause; 
that  he  took  the  paper  to  the  jury  room  with  him;  that  he 
looked  at  it  but  did  not  read  it;  that  he  laid  it  down,  and 
that  the  paper  ramained  in  the  jury  room  during  the  de- 
liberations of  the  jury,  but  that  no  juror  read  or  examined 
it  at  any  time;  that  it  was  returned  by  him  with  the  ver- 
dict and  interrogatories  into  court,  he  being  the  foreman  of 
the  jury;  that  the  paper  was  taken  by  the  juror  to  the  jury 
room  without  the  knowledge  or  consent  of  the  court,  or  of 
either  of  the  parties  or  their  attorneys."  The  court  in  the 
opinion  say :  "We  are  unable  to  see  any  misconduct  what- 
ever on  the  part  of  the  jury,  or  any  one  of  them,  or  any- 
thing in  the  circumstances  that  affords  the  slightest  grounds 
for  a  new  trial/' 

We  quote  the  following  from  the  opinion  of  the  court  in 
the  case  of  Qoode  v.  Linecum  &  Nash,  1  Howard  (Miss.) 
R.,  281:  "The  third  exception  which  we  shall  notice  is 
taken  to  the  decision  of  the  court  overruling  the  motion 
for  a  new  trial.  This  motion  was  predicated  upon  the  fact 
that  the  jury  took  with  them  to  the  chamber,  whither  they 
retired  to  consult  upon  their  verdict,  a  paper  containing  in- 
structions which  were  asked  by  plaintiff's  counsel,  but 
which  were  refused  by  the  court.  But  it  does  not  appear 
from  the  record  that  this  paper  was  read  by  the  jury,  and 
consequently,  then,  it  could  have  no  influence  upon  their 
verdict.''    The  judgment  was  affirmed. 

A  consideration  of  these  cases  and  many  others  to  the 
same  effect,  but  which  it  is  deemed  unnecessary  to  refer  to 
at  length,  leads  us  to  the  conclusion  that  in  the  absence  of 
statutory  direction  it  is,  in  a  great  measure,  left  to  the 
sound  discretion  of  the  court  as  to  what  papers,  books,  or 
other  matters  of  evidence,  or  instructions,  the  jury  will  be 
permitted  to  carry  with  them  to  their  room  upon  retiring 
to  consider  of  their  verdict.  And  that  when  by  mistake  or 
inadvertence  on  the  part  of  a  juryman  or  the  court,  or  even 
tlirough  error  of  judgment  on  the  part  of  the  court,  a  paper 
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has  been  taken  to  their  room  by  the  jury  which  ought  not 
to  have  been,  then,  before  a  verdict  will  be  set  aside  and  a 
new  trial  granted  for  that  cause,  it  must  appear,  either 
fix>m  an  examination  of  the  objectionable  paper  itself,  or 
from  &cts  properly  presented  by  the  bill  of  exceptions, 
that  such  paper  must  have  been,  in  the  nature  of  the  case, 
or  in  point  of  fiu5t  was,  considered  by  the  jury  in  arriving 
at  the  conclusion  reached  by  their  verdict. 

In  the  case  at  bar  the  district  judge  certifies  in  the  bill 
of  exceptions  that  "said  instruction  was  read  and  given  to 
the  jury,  and  by  them  taken  to  their  room,  and  had  with 
them  while  deliberating  upon  their  verdict,  with  said  afore- 
said endorsement  in  pencil  thereon,  to  all  of  which  the  de- 
fendant at  the  proper  time  duly  objected  and  excepted." 

The  bill  of  exceptions  leaves  us  in  the  dark  as  to  wheth- 
er it  was  the  intention  of  the  district  court  to  give  the  in- 
struction to  the  jury,  and  that  he  endorsed  it  as  refused 
through  mistake,  or  that  he  intended  to  refuse  it,  and  read 
and  gave  it  to  the  jury,  and  allowed  them  to  take  it  to 
their  room  through  mistake.  As  above  stated,  the  refusal 
to  give  the  instruction  is  not  complained  of,  so  it  is  unne- 
cessary to  pass  any  opinion  upon  it  as  applicable  to  the 
pleadings  and  testimony  in  the  case.  It  does  not  appear 
from  the  bill  of  exceptions  that  either  the  instruction  itself,, 
or  the  lead  pencil  endorsement  thereon,  was  considered,  or 
even  read  by  the  jury,  or  any  member  thereof;  nor  do  we 
think  there  is  anything  in  the  paper  itself  that  leads  to  the 
conclusion  that  it  must  have  been  considered  by  the  jury. 
The  jury  no  doubt  heard  the  instruction  requested,  and  if 
it  was  the  intention  of  the  court  to  refuse  it,  they  no  doubt 
heard  such  refusal  announced ;  and  from  the  record  this 
court  must  regard  the  instruction  as  refused;  and  such  re- 
fusal might  have  been  assigned  for  error,  had  the  defend- 
ant so  chosen. 

The  plaintiff  in  error  also  assigns  for  error  the  giving^ 
by  the  court  to  the  jury,  of  the  instruction  prayed  by  the 
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plaintiff  below,  which  instruction  is  in  the  following  words: 
"If  you  are  satisfied  from  the  testimony,  that  the  plaintiff 
gave  to  the  defendant  a  check  for  $150,  as  charged  in  her 
petition,  and  that  the  defendant  received  the  same,  and  re- 
tained it  to  his  own  use,  and  promised  to  endorse  the 
amount  thereof  on  plaintiff's  note,  then  held  by  defendant; 
and  if  you  further  find  that  the  defendant  did  not  give  the 
plaintiff  credit  for  the  amount  of  said  check,  and  that 
plaintiff,  in  the  honest  belief  that  the  same  had  been  en- 
dorsed as  a  credit  on  her  said  note,  paid  up  the  fiill  amount 
of  her  said  note,  then  your  verdict  will  be  for  the  plaintiff 
for  the  full  amount  of  said  check,  with  interest  from  the 
date  of  the  delivery  of  the  same  by  her  to  the  defendant, 
at  seven  per  cent  per  annum,  unless  you  find  that  defend- 
ant;  in  some  way,  afterwards  paid  her  back  the  amount  of 
said  check." 

This  being  an  action  for  money  paid  by  plaintiff  to  de- 
fendant through  a  mistake  of  &ct,  in  view  of  the  evidence 
contained  in  the  bill  of  exceptions,  we  fail  to  see  wherein 
this  instruction  is  open  to  objection. 

Seeing  no  error  in  the  record,  the  judgment  of  the  dis- 
trict court  is  affirmed. 

Judgment  affirmed. 
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Erbob  to  the  distriot  court  for  Gage  oounty.  Tried  be- 
low before  Wea^ver,  J. 

Bvsh  &  RickardSy  for  plaintiff  in  error,  cited:  ifoOon- 
nell  V.  Swales,  2  Scam.,  571.  SotUherland  v.  Swales,  22 
111.,  91.  Bendey  v,  MownJtam,  13  Cal.,  306.  RockfeUer 
V.  Donally,  8  Cow.,  664.  1  Abbott's  National  Digest,  118. 
Clmdenrmg  v.  Orawford,  7  Neb.,  474. 

A.  Hardy,  for  defendants  in  error,  cited:  Loonm  v. 
McKerme,  8  N.  W.  R.,  779.  Seored  v.  Barbee,  17  Ohio 
State,  426.  7  Wait's  Actions  and  Defenses,  126.  Bishop 
on  Contracts,  §  468. 

Cobb,  J. 

This  action  was  brought  in  the  oounty  court  of  Gage 
county,  and  from  thence  by  appeal  to  the  district  court  for 
said  county,  on  an  appeal  bond,  of  which  the  following  is  a 
copy: 

"Know  all  men  by  these  presents.  That  we,  S.  D.  Kil- 
patrick  and  Byron  Bradt,  of  the  county  of  Gage,  Nebraska, 
are  held  and  firmly  bound  unto  David  Gudtner,  in  the  pe- 
nal sum  of  $360.00,  lawful  money  of  the  United  States, 
for  the  payment  of  which  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  and  administrators, 
jointly  and  severally  and  firmly  by  these  presents.     Wit- 
ness our  hands  and  seals  this  30th  day  of  June,  1881. 
The  consideration  of  the  above  obligation  is  such  that, 
whereas,  the  said  Daniel  Gudtner  did  on  the  20th  day  of 
June,  1881,  before  J.  E.  Cobbey,  county  judge  in  and  for 
Gage  county,  recover  a  judgment  against  the  above  bound- 
en  S.  D.  Kilpatrick,  for  the  sum  of  $134.53,  and  $25.45 
costs  of  suit,  from  which  said  judgment  the  said  S.  D.  KjI- 
patrick  has  taken  an  appeal  to  the  district  court  of  the 
county  of  Gage  aforesaid,  and    the  state   of  Nebraska. 
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Now  if  the  said  S.  D.  Kilpatrick  shall  prosecute  his  appeal 
with  effect  and  without  unnecessary  delay,  and  shall  pay 
whatever  judgment  may  be  rendered  by  the  court,  upon 
dismissal  or  trial  of  said  appeal,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  force  and  effect/' 
Signed  and  approved. 

The  plaintiff,  after  setting  out  the  recovery  of  the  judg- 
ment recited  in  the  said  bond,  the  taking  of  an  appeal  &om 
said  judgment  by  the  said  S.  D.  Kilpatrick,  and  the  execu- 
tion and  delivery  of  such  bond  by  him  ^vith  the  said  By- 
ron Bradt  as  surety  thereon,  alleged  that  on  the  —  day  of 
October,  1881,  the  said  appeal  was  dismissed  by  the  dis- 
trict court  on  motion  of  the  said  plaintiff,  and  that  upon 
the  dismissal  of  said  appeal,  the  aforesaid  judgment  became 
and  was  in  full  force  and  effect  in  th6  said  county  court. 
Plaintiff  further  alleged  in  and  by  his  said  petition,  that 
he,  the  said  plaintiff,  having  caused  a  transcript  of  said 
judgment  to  be  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court,  and  execution  to  be  issued  upon  said  judgment 
against  the  goods  and  chattels,  lands  and  tenements  of  the 
said  defendant,  S.  D.  Kilpatrick,  which  execution  had  been 
returned  wholly  unsatisfied;  and  that  said  S.  D.  Kilpat- 
rick has  no  goods,  lands,  or  tenements  from  which  said 
judgment  or  any  part  thereof  can  be  made,  etc. 

The  said  defendants  made  answer  to  said  petition,  and  al- 
ledged  that  the  judgment  described  therein,  rendered  in  the 
county  court,  was  a  judgment  taken  and  rendered  by  de- 
fault of  the  defendant  S.  D.  Kilpatrick,  and  in  his  absence, 
and  was  a  judgment  against  him  solely;  that  no  appeal  was 
ever  taken  from  said  judgment,  nor  could  be,  for  that  the 
same  is  prohibited  by  law,  and  that  all  proceedings  had  for 
that  purpose,  including  the  giving  of  the  bond,  now  in 
suit,  were  null  and  void,  etc. ;  also  that  the  attempted  ap- 
peal was  by  the  district  court  dismissed  upon  motion  of 
the  plaintiff,  for  the  reason  that  the  judgment  was  taken 
and  rendered  upon  default  of  and  in  the  absence  of  the  ap- 
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pellant^  etc.;  and  that  a  dismissal  upon  said  motion  was  the 
only  judgment  therein  rendered  by  said  district  court,  etc 

A  trial  was  had  in  the  district  court  without  the  inter- 
vention of  a  jury,  upon  the  record  and  agreed  statement  of 
&cts,  and  there  being  a  judgment  for  the  defendant^  the 
plaintiff  brings  the  cause  to  this  court  on  error.  The 
agreed  statement  of  facts,  signed  by  the  district  judge, 
constitutes  the  bill  of  exceptions.  From  this  statement  of 
facts,  I  extract  the  following  paragraph: 

'^  June  10,  no  answer  being  on  file,  comes  plaintiff  and 
claims  de&ult  of  defendant,  and  the  same  is  allowed,  and 
by  consent  of  parties  this  action  is  set  for  June  20,  at  9 
o'clock  A.M.,  for  trial." 

The  said  statement  does  not  show  whether  the  summons 
in  the  said  action  was  personally  served  on  the  defendant, 
nor  whether  he  ever  applied  to  the  court  to  set  aside  the 
judgment  under  the  provisions  of  section  1001  of  the  civil 
code. 

I  think  under  a  fitir  construction  of  the  syllabus  as  well 
as  the  body  of  the  opinion  in  the  case  of  Clendenning  v. 
Crawford,  7  Neb.,  474,  a  defendant  against  whom  a 
judgment  rendered  "  by  default  and  in  his  absence,"  has 
the  right  to  appeal  after  he  has  applied  to  have  the  judg- 
ment set  aside,  under  the  provisions  of  section  1001  of  the 
civil  code,  and  been  denied ;  and  that  the  principal  defend- 
ant, to  make  his  defense  available,  even  upon  his  own  theory, 
must  have  n^atived  such  facts  by  all^ation  and  proof. 
It  appears  by  the  statement  of  facts,  as  above  quoted, 
that  the  said  action  was  set  down  for  trial  June  20th, 
at  9  o'clock,  by  consent  of  parties.  This  statement,  made 
in  a  stipulation  of  facts,  on  which  a  cause  is  to  be  heard  and 
decided  by  a  court,  in  the  absence  of  sworn  testitnony,  must 
be  understood  as  meaning  that  the  defendant,  as  well  as 
the  plaintiff,  was  present  in  court,  either  in  person  or  by 
attorney,  and  gave  his  consent  as  therein  stated.  In  the 
case  of  Strine  v.  Kaufman,  12  Neb.,  423,  this  court  say  in 
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effect;  that  in  a  case  where  a  defendant  appears  in  response 
to  a  summons,  he  cannot,  by  voluntarily  absenting  him- 
self from  the  court  room,  where  judgment  is  about  to  be 
rendered  against  him,  bring  himself  within  the  provisions 
of  the  section  in  question.  And  I  think  that  it  makes  no 
difference  in  such  case  whether  he  actually  makes  an  answer 
or  defense  in  the  case  or  not.  If  he  was  present,  he  could 
have  availed  himself  of  whatever  answer  or  defense  he 
<X)uld  make. 

The  case  of  3[cConnd  v.  Swates,  2  Scam.,  571,  came 
before  the  supreme  court  of  Illinois  in  1840.  It  was  an 
action  on  an  appeal  bond,  taken  in  a  case  before  a  jus- 
tioe  of  the  peace  to  the  circuit  court,  where  the  appeal 
was  dismissed,  and  action  brought  on  the  bond  against  the 
defendant  and  his  bondsmen.  The  court  in  the  opinion 
say:  "This  court  does  not  entertain  a  doubt,  but  that  the 
dismissal  of  an  appeal  or  certiorari  is  equivalent  to  a  r^- 
ular  technical  affirmance  of  the  judgment,  so  as  to  entitle 
a  party  to  claim  a  forfeiture  of  the  bond,  and  have  his  ac- 
tion therefor.  The  bond  given  in  such  cas3  is  conditioned 
to  pay  the  debt  and  costs  in  case  the  judgment  shall  be  af- 
firmed on  the  trial  of  the  appeal.  What  is  the  object  of  this 
requirement,  and  what  its  meaning  and  intention?  Mani- 
festly to  secure  the  opposite  party  in  his  debt  and  costs, 
in  case  the  judgment  shall  not  be  reversed;  in  case  he 
shall  be,  in  the  circuit  court,  the  suciccssfiil  party.  By  a 
dismissal  of  the  appeal,  either  by  the  court,  or  by  the  act 
of  the  appellant  himself,  the  appellee  is  the  successful 
party.  He  has  not  lost  what  he  gained  before  the  magis- 
trate. He  is  placed  in  the  same  situation  he  occupied 
before  the  appeal  was  taken;  and  we  see  no  propriety  in 
attributing  to  such  a  judgment  of  dismissal  less  efficacy 
than  to  a  more  formal  and  technical  one  of  affirmance." 

The  above  case  was  followed  and  approved  in  the  same 
court  by  that  oi Sviherland  v,  Phelps,  22  111.,  91. 

The  statute  of  the  state  of  Wisconsin  provided  that  a 
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party  desiring  to  appeal  from  a  judgment  of  a  justice  of 
the  peace  should  make  an  oath  that  the  appeal  was  taken 
in  good  faith,  and  not  for  the  purpose  of  delay^  and  also 
give  a  bond,  etc. 

In  the  case  of  Clark  r.  ififes,  2  Pinney,  432,  Clark  had 
recovered  a  judgment  against  Miles  before  a  justice  of  the 
peace.  Miles  desiring  to  appeal,  presented  a  bond  with 
security,  but  took  no  oath.  The  justice,  however,  allowed 
the  appeal.  The  circuit  court,  upon  motion  of  the  appellee, 
dismissed  the  appeal  for  the  want  of  the  statutory  oath. 
Clark  then  brought  an  action  on  the  appeal  bond  against 
Miles  and  his  surety.  The  circuit  court  gave  judgment 
for  the  defendant,  on  the  ground  that  the  dismissal  of  the 
appeal  carried  with  it  and  invalidated  the  appeal  bond. 
The  plaintiff  took  a  writ  of  error  to  the  supreme  court, 
where  the  judgment  of  the  circuit  court  was  reversed.  In 
the  opinion  the  majority  of  the  court  say:  "The  appeal 
was  properly  dismissed  in  the  first  instance,  as  the  affidavit 
was  absolutely  required  by  the  statute;  but  the  question 
now  presented  is,  whetlier  that  dismissal  rendered  the  re- 
cognizance void.  We  think  not.  One  of  the  conditions 
of  the  recognizance  (of  which  a  form  is  given  in  the  statute) 
is  that  the  appellant  shall  pay  the  amount  of  the  judgment 
rendered  against  him  before  the  justice,  including  costs  of 
appeal,  with  interest,  in  case  his  appeal  shall  be  dismissed 
or  discontinued." 

"It  was  not  the  fault  of  the  appellee  that  no  affidavit 
was  filed,  nor  can  he  be  made  to  suffer  for  either  the  neglect 
of  the  appellant,  or  of  the  justice.  It  was  not  for  him  to 
enquire  into  the  reason  for  the  dismissal  of  the  appeal;  he 
was  satisfied  that  it  was  dismissed.  He  had  been  subjected 
to  delay  and  expense  because  of  the  voluntary  action  of  his 
antagonist,  and  it  would  be  harsh  indeed  to  drive  him  back 
to  his  execution  upon  the  justice's  judgment,  and  thus  de- 
prive him  of  all  indemnity  for  the  delay  and  costs  of  ihi^ 
appeal.     We  r^ard  his  right  to  sue  upon  the  recognizance 
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as  perfect  from  the  time  of  the  judgment  of  the  circuit 
court.  It  was  a  voluntary  security  for  the  payment  of 
the  judgment,  and  once  given  could  not  be  withdrawn 
by  the  party,  nor  invalidated  by  the  judgment  of  the 
circuit  court/'  There  were  two  dissenting  opinions,  the 
court  being  then  composed  of  five  circuit  judges  hold- 
ing the  supreme  court  on  the  nid  prius  system.  But 
after  the  organization  of  the  separate  supreme  court 
the  question  came  before  it  in  a  case  precisely  like  the 
case  at  bar.  Love  v.  Rockwell,  1  Wis.,  382,  The  stat- 
ute of  Wisconsin  allowed  an  appeal  from  justices  of  the 
peace  only  in  cases  where  judgment  had  been  rendered 
upon  the  trial  of  an  issue  of  &ct  or  issue  of  law,  and  for 
an  amount  exceeding  fifteen  dollars.  Baker  &  Love  ob- 
tained a  judgment  in  a  proceeding  in  garnishment  before  a 
justice  of  the  peace  against  one  Abbott.  Abbott  appealed 
to  the  county  court,  giving  the  statutory  recognizance,  with 
Bockwell  as  his  surety  therein.  This  appeal  was  dismissed 
by  the  county  court  on  motion  of  the  appellants,  on  the 
ground  that  the  cause  was  non-appealable  for  the  reason 
that  there  was  no  issue  joined  before  the  justice  of  the 
peace.  Baker  &  Love  brought  suit  in  a  justice's  court 
on  the  recognizance  against  Abbott,  and  Bockwell,  his 
surety.  Abbott  having  made  default,  Bockwell  pleaded  in 
bar,  taking  the  identical  ground  taken  in  the  answer  in 
the  case  at  bar.  To  this  plea  the  plaintifis  demurred.  The 
justice  sustained  the  demurrer.  The  defendant  appealed 
to  the  county  court.  Pending  the  appeal  Baker  died.  The 
suit  proceeded  in  the  name  of  Love,  survivor.  The  county 
court  reversed  the  justice,  overruled  the  demurrer,  and 
gave  judgment  for  the  defendant  for  his  costs.  The  plain- 
tiff took  the  case  to  the  supreme  court  on  error,  where  the 
judgment  of  the  county  court  was  reversed.  I  quote  from 
the  opinion  of  the  court  by  C.  J.  Whiton :  "  We  do  not  think 
that  the  defendant  is  entitled  to  set  up  the  matters  stated 
in  his  plea  as  a  defense  to  this  action.  The  recognizance 
25 
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on  which  the  suit  was  brought  was  entered  into  by  the  de- 
fendant^ and  the  defense  sought  to  be  interposed  to  the 
action  is  that  the  reoognizanoe  is  void^  because  the  justice 
before  whom  it  was  taken  had  no  authority  to  take  it,  as 
no  appeal  lay  from  his  decision.  The  plea  admits  that  the 
recognisance  was  entered  into  for  the  purpose  of  perfecting 
an  appeal  of  the  case  to  the  county  court;  but  the  defend- 
ant insists  that  no  appeal  lay  from  the  decision^  and  that 
the  proceedings  before  the  justice  subsequent  to  the  rendi- 
tion of  the  judgment  are  consequently  void.  We  suppose 
there  can  be  no  doubt  of  the  correctness  of  the  propositions 
of  the  defendant.  The  statute  did  not  authorize  an  appeal 
of  the  case  to  the  county  court,  and  when  by  law  no  appeal 
can  be  had,  we  do  not  see  how  any  legal  consequence  can 
follow  from  proceedings  taken  to  perfect  it.  But  this 
does  not  meet  the  difficulty.  The  recognizance  was  entered 
into  by  the  defendant,  together  with  Abbott^  and  recites 
the  fact  of  the  recovery  of  the  judgment,  and  that  an  ap- 
peal had  been  taken  to  the  county  court  To  allow  the 
defendant  to  set  up  and  prove  these  facts  to  contradict 
his  own  recognizance,  would  be  to  allow  him  to  obtain 
a  delay  in  the  issuing  of  the  execution  upon  the  judgment 
rendered  by  the  justice,  and  then,  when  the  delay  has  been 
obtained,  insist  that  the  recognizance  which  procured  it 
created  no  l^al  obligation.  While  we  think  this  a  case 
where  it  would  be  gross  injustice  to  allow  the  defendant  to 
avail  himself  of  the  defense  set  up  in  his  plea,  we  are 
equally  well  satisfied  that  it  is  a  case  where  the  doctrine  of 
estoppel  applies,  as  laid  down  in  the  authorities.^' 

The  reason  of  these  cases  is  entirely  applicable  to  the  case 
at  bar,  and  is  we  think  unanswerable. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  to  the  district  court  for  further  pro- 
ceedings according  to  law. 

Reversed  and  BEMAin>ED. 
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WlLUAM     DeSTRICHS,    PLAINTIFF    IN    ERROR,    V.    ThE 

Lincoln  and  Northwestern  Railroad  Company, 
defendant  in  error. 

Bailroad :  affkal  fbom  award  :  titlx.  Where  a  railroad  com- 
pany has  condemned  certain  real  estate  as  the  property  of  A, 
it  cannot  on  appeal  from  the  award  of  damages  prove  that  he  is 
not  the  owner  without  pleading  such  want  of  title. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Gaslin,  J.,  in  the  absence  of  Post,  J. 

McAllistef*  Brothera,  for  plaintiff  in  error. 

Marquett  &  Deweeae  and  Whitmoyer,  Gerrard  &  Post,  for 
<lefendant  in  error. 

Maxwell,  J. 

This  case  was  before  this  court  in  1881,  and  is  reported 
in  12  Neb.,  225.  On  the  second  trial  in  the  district  court, 
a  verdict  was  returned  in  fevor  of  the  plaintiff  for  the  sum 
of  $10,  and  judgment  rendered  thereon.  The  plaintifi 
brings  the  cause  into  this  court  by  petition  in  error. 

It  appears  from  the  record  that  in  March,  1880,  lots  1 
and  2  in  block  75,  in  the  city  of  Columbus,  with  the  build- 
ings thereon,  were  condenmed  by  the  defendant  as  the  prop- 
erty of  the  plaintiff,  the  award  of  damages  being  the  sum 
of  $600.  The  money  was  deposited  with  the  county  judge 
by  the  company,  with  notice  "  not  to  pay  said  property 
owners  any  of  the  money  this  day  deposited  with  you.'' 
The  validity  of  such  notice,  where  possession  is  taken  of 
the  property  condemned,  is  very  doubtful ;  but  the  question 
is  not  before  the  court.  The  company  then  took  possession 
of  the  lots,  and  has  retained  the  possession  ever  since. 

The  company  filed  no  pleadings  in  the  district  court,  nor 
indeed  tendered  any  issue  of  want  of  title  to  the  plaintiff, 
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but  on  the  trial  objected  to  the  evidence  of  title  offered  by 
him,  and  succeeded  in  having  the  same  excluded.  In  this 
the  court  erred.  Republican  VaUey  Railroad  Co.,  v.  SJayes, 
13  Neb.,  489.     Gerrard  v.  0.  &  B.  H.  R.  Co.,  arUe  p.  270. 

The  plaintiff  derived  title  as  follows:  In  1861,  one 
Francis  Smith  obtained  a  patent  from  the  United  States  for 
the  E.  half  of  the  S.W.  quarter  of  sec.  20,  town  17  N.,  R. 
1  E.  of  the  6th  p.m.  The  same  year  Smith  and  wite 
conveyed  to  John  P.  Becker,  as  trustee  for  the  Columbus 
Town  Company,  certain  portions  of  said  land,  including  the 
lots  in  controversy.  Becker  afterwards  conveyed  these  lots 
with  others  to  the  Columbus  company.  The  Columbus 
company  afterwards  conveyed  said  lots  with  others  to  Deb- 
orah and  Henrietta  Malcom.  In  1869,  Deborah  Maloom 
conveyed  to  Alexander  B.  Malcom.  This  deed  purports  to 
convey  the  entire  title,  but  the  manner  in  which  she  acquired 
title  from  Henrietta  does  not  appear.  All  of  this  testimony 
was  admitted  without  objection. 

In  1875,  Alexander  B.  Malcom  died,  and  one  Ansel 
Briggs  was  appointed  administrator  of  his  estate,  and  it 
being  necessary  to  sell  the  real  estate  in  question,  said  ad- 
ministrator filed  a  petition  for  that  purpose  in  the  district 
court  of  Platte  county,  obtained  an  order  of  sale,  and  sold 
said  lots  to  the  plaintiff.  The  sale  was  thereafter  confirmed, 
and  a  deed  made  to  the  purchaser. 

The  record  of  the  deed  was  offered  by  the  plaintiff  on 
the  trial  of  the  cause  in  the  court  below  to  prove  his  title. 

Various  objections  were  made,  not  to  the  record  but  the 
deed,  the  principal  one  being  that  the  license  was  granted 
in  Polk  county. 

In  Stewart  v.  Daggy^  13  Neb.,  290,  it  was  held  that  a 
judge  at  Chambers  has  authority  to  grant  a  Uoense  to  a 
guardian  to  sell  real  estate.  And  in  oar  opinion  the  £ict 
that  license  was  not  granted  in  the  county  where  the  land 
lies,  provided  it  was  issued  in  the  proper  judicial  district,  is 
immaterial. 
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The  plaintiff  was  called  as  a  witness,  and  testified  as  fol- 
lows: 

Q.  Are  you  acquainted  with  lots  1  and  2  in  block  75  in 
this  citjr? 

A.  Yes,  sir. 

Q.  State  who  was  in  possession  of  those  lots  about  the 
first  of  April,  1880,  if  you  know? 

The  appellant  objects  for  the  reason  that  it  is  incompe- 
tent, irrelevant,  and  immaterial  for  the  purpose  except  to 
show  nominal  damages. 

The  court :  you  may  answer. 

A.     Myself. 

Q.  About  how  long  prior  to  that  time  had  you  been  in 
possession  of  this  property  ? 

A.     About  three  years. 

Q.     Prior  to  the  first  of  April,  1880  ? 

A.     About  three  years. 

Q.    How  did  you  get  out  of  the  possession  of  that  land  ? 

The  appellant  objects  as  incompetent,  irrelevant,  and  im- 
material, and  not  the  best  evidence. 

The  appellee  offers  to  show  by  this  witness  that  the  rail- 
road company  took  possession  of  the  land  and  put  him  out, 
and  still  holds  the  adverse  possession  of  this  property. 

The  appellant  admits  that  the  appellant  company  took 
possession  of  this  property  in  the  exercise  of  the  right  of 
eminent  domain,  and  has  ever  since  held  possession  of  it, 
and  still  holds  possession  of  it ;  that  it  is  the  identical  prop- 
erty in  controversy,  and  that  the  railroad  company  took 
possession  of  it  about  April  15,  1880. 

Q.  When  and  how  was  this  action  commenced  with 
reference  to  this  property  ? 

The  appellant  objects  as  incompetent,  irrelevant,  and  im- 
material, and  not  the  best  evidence.     Sustained. 

Q.  Mr.  Dietrichs,  did  you  put  any  improvements  on 
these  lots  after  the  time  that  you  got  your  title  and  before 
the  railroad  company  took  them  from  you  ? 
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A.    I  did. 

The  appellant  objects  to  the  testiinonj  until  the  appellee 
has  shown  title,  as  incompetent,  irrelevant,  and  imma- 
terial. 

So  far  as  appears,  the  railroad  company  has  only  the  title 
possessed  by  the  plaintiff. 

He  was  in  possession,  claiming  to  be  the  owner,  and  he 
was  the  only  person  made  defendant  in  the  proceeding. 

Whatever  interest  he  may  have  in  the  premises  he  is  en- 
titled to  compensation  for.  This  is  but  justice,  and  it  is  the 
condition  upon  which  the  right  to  condemn  property  de- 
pends. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  A2!n>  remanded. 


William  H.  Morris,  plaentipf  in  error,  v.  Jambs 
Morton,  defendant  in  error. 

1.  Negotiable  instruments:  BBLiYiBT.  One  K.,  as  accommo- 

dation maker,  signed  with  one  Meads  a  negotiable  promissory 
note,  payable  to  W.  W.  did  not  accept  the  note  for  the  pur- 
pose for  which  it  was  intended,  but  endorsed  the  same,  and 
delivered  it  to  Meads  to  enable  him  to  negotiate  it.  Heldf 
That  there  had  been  sufficient  delivery  of  the  note  to  the  payee. 

2.  :  :  PAYMENT  NOT  PRKSUMBD.  An  accommoda- 
tion note  endorsed  by  the  payee  and  delivered  to  one  of  the 
makers  before  due  to  be  negotiated,  is  not  presumed  to  have 
been  paid,  and  a  person  purchasing  the  same  in  good  faith,  may 
recover  thereon. 

Error  to  the  district  court  for  Saline  county.    Tried 
below  before  Weaver,  J. 

William  iJ.  Morris, pro  ae,  on  delivery,  cited:  Burson  v. 
HurUington,  21  Mich.,  416.     Mahon  v.  Sawyer y  18  Ind., 
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73.  Thomas  v,  WatkinSf  16  Wis.,  550.  Woodford  v, 
Darwin^  3  Vermont,  82.  Walker  v.  Evert,  29  Wis.,  194. 
Presumption  of  Payment.  Long  v.  Bank,  1  Litt.,  200. 
Beebe  v,  Bank^  4  Ark.,  546.  OaUahan  v.  Bank,  78  Ky., 
604. 

Dawes  &  Foss,  for  defendant  in  error,  cited:  1  Dan- 
iels Neg.  Inst,  710.  Parsons'  Notes  and  Bills,  109. 
Bank  v.  Strong,  72  lU.,  559.  Winters  v.  Home  Ins.  Co,, 
30  Iowa,  172. 

Maxwell,  J. 

This  action  is  brought  on  a  promissory  note,  of  which 
the  following  is  a  copy: 

"$300.  WiLBER,  Neb.,  January  9th,  1879. 

"  Six  months  after  date,  we  promise  to  pay  to  the  order  of 
J.  W.  Wehn,  Jr.,  three  hundred  dollars  at  W.  C.  Henry's 
bank,  Wilber,  Nebraska,  for  value  received,  with  interest 
at  10  per  cent  per  annimi,  payable  annually,  and  in  any 
action  that  may  be  brought  for  any  sum  due  under  the  provi- 
sions of  this  note  by  the  holder  thereof,  he  shall  be  enti- 
tled to  recover  of  the  makers  thereof  a  reasonable  sum  as 
attorney's  fee,  to  be  fixed  by  the  court 

"  M.  Wehn. 

"  W.  T.  Meads. 

"  A.  V.  Herman. 

"  E.  S.  Abbott. 

"  Wm.  H.  Morris. 
"Note  endorsed, 

"J.  W.  Wehn,  Jr. 

"Without  recourse." 

Morris  answered  the  petition,  admitting  the  execution  of 
the  note,  but  alleging  in  substance  that  upon  the  represen- 
tations of  one  W.  T.  Meads,  that  he  was  about  to  rent  the 
newspaper  known  as  the  Opposition  and  the  appurtenances 
then  located  at  Wilber,  and  owned  by  J.  W.  Wehn,  Jr., 
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and  it  being  necessary  that  said  Meads  should  give  security 
for  the  rent  of  said  newspaper  office  and  appurtenances  for 
six  months  at  $50  per  month^  he^  Morris,  with  the  other 
sureties,  was  induced  to  sign  said  note  and  deliver  the  ssone  to 
Meads  for  delivery  to  said  Wehn;  that  Meads  never  deliv- 
ered the  same  to  Wehn,  but  fraudulently  and  without  author- 
ity used  said  note  as  collateral  security  for  a  loan  for  him- 
self. On  the  trial  of  the  cause  in  the  court  below,  judgment 
was  rendered  in  favor  of  Morton  for  the  sum  of  $100.40. 
Morris  brings  the  cause  into  this  court  by  petition  in  error. 

It  ap{)ears  from  the  testimony  that  Wehn  did  not  re- 
quire any  security  except  the  conditions  of  the  lease  for  the 
rent  of  the  newspaper  office,  and  that  he  refused  to  receive 
the  note  in  question  for  some  cause  which  does  not  appear; 
that  Meads  stated  to  him,  Wehn,  that  if  he  would  endorse 
the  note  in  question  and  return  it,  he.  Meads,  could  obtain 
the  money  thereon  and  pay  a  portion  of  the  rent  then  due, 
and  that  Wehn  thereupon  took  the  note  and  endorsed  it 
without  recourse  and  delivered  it  to  Meads,  who  transferred 
the  same  to  the  defendant  in  error  before  it  was  due,  as  col- 
lateral security  for  a  loan  of  $200. 

The  plaintiff  in  error  contends  that  there  has  been  no 
delivery  of  the  note  to  the  payee,  and  it  being  purchased 
from  one  of  the  makers  of  the  same,  therefore  the  defend- 
ant in  error  is  not  an  innocent  purchaser,  and  cannot  re- 
cover. 

It  is  essential  to  the  validity  of  a  promissory  note  that 
it  be  delivered  to  the  payee  or  his  authorized  agent,  and 
unless  it  is  so  delivered,  it  is  of  no  validity.  Danid  on 
Neg.  Inst.,  51,  and  cases  cited  in  note  1.  But  there  was 
a  delivery  to  the  payee  in  this  case.  It  is  true  the  note 
was  not  used  in  the  exact  manner  contemplated  by  the 
plaintiff  in  error,  still  he  signed  the  same  as  acconmioda- 
tion* maker  for  the  purpose  of  aiding  Meads;  therefore, 
when  Meads  delivered  the  note  to  Wehn  for  his  endorse- 
ment in  order  that  he  might  n^otiate  the  same  and  raise 
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money  thereon,  a  portion  of  which  was  to  be  applied  in 
payment  of  the  rent,  it  was  a  sufficient  delivery.  The 
mere  &ct  that  a  note  was  intended  to  be  discounted  at  a 
particular  bank  will  not  prevent  the  party  for  whose  ben- 
efit it  was  given  from  making  other  use  of  it.  2  Parsons 
N.  &  B.,  28.  Bank  of  Rutland  v.  Buck,  5  Wend.,  66. 
Mohawk  Bank  v.  Cory^  1  Hill,  513.  Grandin  v,  LeRoy, 
2  Paige,  509. 

Second.  The  endorsement  by  the  payee  and  delivery  to 
Meads  for  the  purpose  of  negotiating  the  note,  it  not  be- 
ing due,  did  not  raise  a  presumption  of  payment  so  as  to 
defeat  a  recovery.  The  rule  may  be  and  probably  is  the 
other  way  in  r^ard  to  past  due  paper,  but  not  as  to  that 
not  due. 

It  is  very  clear  that  justice  has  been  done,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Matthew  McKeighan,  plaintiff  in  error,  v.  Pnr 
H.  Hopkins,  defendant  in  error. 

14    361 

1.    Beal  property:  color  of  tiitls.    A  tax  certificate  is  not   ^  '^ 
sufficient  to  constitute  color  of  title  to  real  estate.  48  570 
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2.    Judicial  sale:  cokfibmatiok.    An  order  cenflrmiD^  a  sale    53  543 
of  real  estate,  where  there  is  no  f^aud  or  collusion,  cannot  be  at-    14  aQ\ 
tacked  collaterally.  -?^  ^^ 

S.  Mortgage  foreclosure:  sals  to  appr^iskr:  fraud:  re- 
demption. Where  a  defendant  acquired  title  to  certain  real 
estate  by  the  foreclosure  of  a  mortgage,  and  it  appeared  that 
the  premises  had  been  appraised  at  a  sum  greatly  below  their 
value,  and  were  sold  to  one  of  the  appraisers,  who  conveyed  to 
the  holder  of  the  mortgage.  Held,  That  as  the  legal  title  had 
passed  to  the  purchaser,  ejectment  would  not  lie  against  him ; 
but  as  there  was  testimony  tending  to  show  collusion  amount- 
ing to  fraud  between  the  appraiser  and  actual  purchaser,  the 
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plaintiff,  upon  payment  of  all  costs,  would  have  leave  to  amend 
his  petition  to  redeem  the  premises,  upon  the  payment  to  the 
defendant  of  all  moneys  and  taxes  paid  by  him  on  said  land, 
together  with  interest  thereon. 

Error  to  the  district  court  for  Johnson  oounly.  Tried 
below  before  Weaver,  J. 

T,  Appdget  &  Son,  for  plaintiff  in  error. 

Appraisement  illegal.  Sessions  v.  Irwin,  8  Neb.,  7. 
JRosenfidd  v.  Chada,  10  Id.,  422.  Sale  was  void.  Comp. 
Stat,  694.  Maple  v.  Nelson,  31  Iowa,  322.  Banks  v. 
Bales,  16  Ind.,  423.  Adverse  possession.  3  Wash,  on 
Real  Prop.,  119.  Tyler  Ejectment,  861,  875,  890.  Pur- 
chaser chargeable  with  notice.  Hubbell  v.  BroadweU,  8 
Ohio,  128.  Ejectment  lies.  Harrison  v.  Bopp,  2  Blackf., 
1.  Smith  v»  OoekneU,  6  Wall.,  768.  Maguire  v.  SmUh,  4 
Blackf.,  228. 

Davidson  &  Easterday,  for  defendant  in  error. 

Adverse  possession.  Tyler  Ejectment,  921.  Ja^chson  v. 
Norton,  18  Johns.,  355.  Jackson  v.  Leek,  12  Wend.,  165. 
Confirmation  cannot  be  attacked.  Phillips  v.  Dawley,  1 
Neb.,  322.  Day  v.  Thompson,  11  Id.,  128.  Rorer  on 
Judicial  Sales,  58.  No  appraisement  was  necessary.  Comp. 
Stat.,  627. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  plaintiff  in 
the  district  court  of  Johnson  county  against  the  defendant 
to  recover  the  possession  of  the  south-west  fractional  quarter 
of  section  6,  town  4,  range  12,  in  Johnson  county.  The 
answer  is  a  denial  of  the  plaintiff's  title.  On  the  trial  of 
the  cause  judgment  was  rendered  in  favor  of  the  defendant, 
and  the  action  dismissed. 
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The  questions  to  be  determined  are:  First^  Had  the  de- 
fendant title  by  adverse  possession,  and  if  so,  to  what  por- 
tion of  said  land?  Secondy  Did  he  acjquire  title  under  pro- 
ceedings for  the  foreclosure  of  a  mortgage  executed  upon 
said  real  estate  by  the  plaintiff  and  assigned  to  the  de- 
fendant? 

It  appears  from  the  testimony  that  in  April,  1870,  the 
defendant  took  possession  of  the  land  in  question  under  a 
tax  certificate  dated  March  1,  1869.  The  character  of  the 
possession  is  stated  by  the  defendant  as  follows: 

Q.  Afler  the  purchase  of  the  tax  certificate  and  mort- 
gage did  you  take  possession  of  the  land  in  controversy  ? 

A.  I  did,  as  I  did  of  all  lands  I  bought  in  any  way ; 
I  did  not  move  upon  the  laud  at  the  time,  but  took  posses- 
sion as  I  did  of  all  other  lands  I  owned  in  the  county  that 
I  was  not  occupying.  I  managed  the  grass  and  other 
things,  paid  the  taxes,  etc. 

Q.    When  did  you  thus  go  into  possession  of  the  land  ? 

A.  It  was  in  the  fore  part  of  April,  1870.  This  as- 
signment was  made  when  I  was  in  Iowa.  I  came  out  soon 
after.    The  assignment  was  made  about  the  first  of  April. 

On  the  30th  day  of  May,  1871,  the  defendant  obtained 
a  treasurer's  deed.  The  deed  was  excluded  for  defects  in 
its  execution.  This  action  was  commenced  on  the  6th  day 
of  April,  1881.  The  defendant,  therefore,  was  not  in  pos- 
session under  color  of  title  for  ten  years  before  the  com- 
mencement of  the  action,  unless  the  tax  certificates  consti- 
tuted such  color. 

Washburn  in  defining  tho  phrase  says:  "The  term  'col- 
or of  title'  means  a  deed  or  survey  of  the  land  placed 
upon  the  record  of  land  titles,  whereby  notice  is  given  to 
the  true  owner  and  all  the  world  that  the  occupant  claims 
the  title.''  3  Wash.,  R.  P.  (4th  Ed.),  154.  If  the  title 
under  which  a  party  relying  upon  possession  claims,  and 
originally  entered,  be  so  defective  as  to  convey  no  title,  yet 
the  adverse  possession  will  not  be  affected  by  the  defects  in 
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such  title.  Jackson  v.  Todd,  2^  Gaines,  183.  Jackson  v. 
Sharp,  9  Johns.,  162.  Jackson  v.  Waters,  12  Id.,  365. 
LaFrombois  v.  Jackson,  8  Cow.,  589.  That  is,  a  grantee 
who  occupies  real  estate  as  owner,  under  a  deed  which  fidls 
to  convey  the  title  for  such  length  of  time  that  the  bar  of 
the  statute  is  complete,  will  have  a  perfect  title  by  adverse 
possession.  Snell  v.  Iowa  HoTnestead  Co.,  13  N.  W.  R., 
848.  But  ih^  instrument,  whatever  its  name,  must  pur- 
port to  convey  the  title. 

But  a  tax  certificate  does  not  purport  to  convey  title. 
It  is  merely  evidence  of  the  purchase  of  the  land,  and  two 
years  from  the  date  of  the  sale  are  given  by  the  statute  to 
the  land-owner  to  redeem,  and  until  that  time  the  purchaser 
has  no  interest  in  the  land  itself  except  his  lien  for  taxes. 
But  after  the  expiration  of  the  time  for  redemption,  and 
upon  notice  to  the  owner,  the  purchaser  is  entitled  to  a 
deed.  This  deed  may  be  sufficient  for  color,  even  if  too 
defective  to  convey  title.  But  in  the  case  at  bar  the  testi- 
mony fails  to  show  that  the  defendant  was  in  possession  of 
the  premises  in  controversy  for  ten  years  prior  to  the  com- 
mencement of  the  action  under  color  of  title.  There  is  tes- 
timony tending  to  show  that  he  has  been  in  actual  posses- 
sion of  a  portion  of  the  premises  for  more  than  ten  years, 
but  what  particular  portion  does  not  appear.  The  defense 
of  adverse  possession  therefore  is  not  established. 

Second.  It  appears  from  the  testimony  that  in  April, 
1866,  the  plaintiflF  executed  a  mortgage  upon  the  lands  in 
question  to  one  Perry  Lawson  to  secure  the  sum  of  $150. 
Payments  were  made  upon  the  debt  thus  secured  at  various 
times,  reducing  it  below  $100.  En  November,  1869,  Law- 
son  sold  and  assigned  the  mortgage  to  the  defendant.  In 
March,  1877,  the  defendant  commenced  an  action  in  the 
district  court  of  Johnson  county  to  foreclose  the  mortgage, 
service  being  had  upon  McKeighan  by  publication. 

In  April,  1877,  a  decree  of  foreclosure  for  the  sum  of 
$96.14  was  rendered  in  said  court.     An  order  of  sale  was 
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issued  on  this  decree  and  delivered  to  the  sheriff,  who  called 
George  A.  Phillips  and  J.  AV.  Buffum  to  appraise  the 
property.  The  following  is  a  copy  of  the  appraisement, 
omitting  the  formal  part:  "Do  upon  actual  view  thereof 
appraise  the  property  hereinafter  described  at  its  real  money 
value  as  the  property  of  Matthew  McKeighan,  taken  by 
virtue  of  an  order  of  sale  issued  out  of  the  district  court  of 
the  First  Judicial  district  of  Nebraska,  in  and  for  the 
county  of  Johnson,  wherein  Pitt  Hopkins  is  plaintiff,  and 
the  said  Matthew  McKeighan  was  defendant,  the  south- 
west fractional  quarter  of  section  No.  6,  in  township  No. 
4  north,  of  range  12  east,  in  Johnson  county,  Nebraska, 
valued  at  the  sum  of  eight  hundred  and  seventy-two  and 
fifteen-one-hundredths  dollars.  Taxes  as  per  county  trea- 
surer's certificate,  $22. 1 5.  Tax  title  of  Pitt  Hopkins.  The 
interest  of  Matthew  McKeighan,  defendant,  we  value  at 
ten  dollars. '' 

The  land  was  sold  to  Joseph  W.  Buffum  for  the  sum  of 
$156.  The  sale  was  reported  to  the  court  and  confirmed, 
and  a  deed  ordered  and  made  to  the  purchaser.  Buffum 
and  wife  thereupon  conveyed  to  the  defendant.  The  attor- 
ney for  the  defendant  contends  that  even  if  the  appraise- 
ment was  illegal — in  fact  no  appraisement  at  all — that  the 
order  of  confirmation  cured  that  defect,  and  that  such  or- 
der cannot  be  attacked  collaterally.  He  also  contends  that 
no  appraisement  was  necessary  in  sales  under  a  decree  of 
foreclosure. 

Sec.  491a  (Comp.  St.,  page  593,)  of  the  Code,  provides 
that:  "Whenever,  hereafter,  execution  shall  be  levied  upon 
any  lands  and  tenements,  the  officer  levying  the  same  shall 
call  an  inquest  of  two  disinterested  freeholders,  who  shall 
be  residents  of  the  county  where  the  lands  taken  on  execu- 
tion are  situated,  and  administer  to  them  an  oath  impar- 
tially to  appraise  the  interest  of  the  person,  or  persons,  or 
xrporation  against  whom  the  execution  is  levied,  in  the 
property  so  levied  upon,  and  such  officer,  together  with 
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said  freeholders,  shall  appraise  said  interest  at  its  real  value 
in  money;  and  such  appraisement  shall  be  signed  by  such 
officer  and  said  freeholders,  respectively." 

Sec.  4916  provides:  "That  for  the  purpose  of  the  ap- 
praisement mentioned  in  the  last  preceding  section,  the  offi- 
cer and  the  freeholders  therein  named  shall  deduct  from 
the  real  value  of  the  lands  and  tenements  levied  upon,  the 
amount  of  all  liens  and  incumbrances  for  taxes  or  other- 
wise, prior  to  the  lien  of  the  judgment  under  which  execu- 
tion is  levied,  and  to  be  determined  as  hereinafter  provi- 
ded, and  which  liens  and  incumbrances  shall  be  speciiically 
enumerated,  and  the  sum  thereafter  remaining  shall  be  the 
real  value  of  the  interest  therein  of  the  person,  or  persons, 
or  corporation  against  whom  or  which  the  execution  was 
issucid/' 

Sec.  49 lo  provides  that:  "It  shall  be  the  duty  of  the 
county  clerk,  the  clerk  of  the  district  court,  and  the  county 
treasurer  of  the  county  wherein  such  levy  is  made,  for  the 
purpose  of  ascertaining  the  amount  of  liens  and  incum- 
brances upon  the  lands  and  tenements  so  levied  upon,  on 
application  of  the  sheriff,  in  writing,  holding  such  execu- 
tion, to  certify  to  said  sheriff  under  Jheir  respective  hands 
and  seals  the  amount  and  character  of  all  liens  existing 
against  the  lands  and  tenements  levied  upon,  and  which 
are  prior  to  the  lien  of  such  levy,  as  the  said  liens  appear 
of  record  in  their  respective  offices.  For  which  certificate 
and  the  necessary  search  therefor  said  officer  shall  receive 
a  fee  of  two  dollars  ($2)  each,  to  be  paid  by  the  plaintiff  in 
the  execution,  and  taxed  as  increased  costs  in  the  action  in 
which  the  judgment  on  which  execution  was  issued  was 
rendered.'* 

Sec.  491d  provides  that:  "The  officer  holding  such 
appraisement  shall  forthwith  deposit  a  copy  thereof,  in- 
cluding his  application  to  the  officers  enumerated  in  section 
3  of  this  act,  and  their  official  certificates  as  in  said  section 
provided,  in  the  office  of  the  clerk  of  the  court  from  which 
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such  execution  issued^  and  shall  immediately  advertise  and 
sell  said  real  estate,  lands,  and  tenements,  agreeable  to  the 
provisions  of  this  act;  but  in  no  case  shall  he  sell  any  such 
real  estate,  lands  or  tenements  for  less  than  two-thirds  the 
appraised  value  of  the  interest  of  the  person,  persons,  or 
<x)rporation,  against  whom  the  execution  was  issued,  unless 
it  appear  from  the  appraisement  under  this  act  that  the 
liens  and  incumbrances  thereon  equal  or  exceed  its  real 
value  in  money." 

Sec.  495  provides  that:  ^^In  all  cases  where  real  estate 
may  hereafter  be  levied  upon,  by  virtue  of  an  execution  or 
order  of  sale,  and  shall  have  been  appraised,  and  twice  ad- 
vertised and  offered  for  sale,  and  shall  remain  unsold  for 
want  of  bidders,  it  shall  be  the  duty  of  the  ofl&oer  to  cause 
a  new  appraisement  of  such  real  estate  to  be  made,  and 
successive  executions  or  orders  of  sa^e  may  issue  at  any 
time  in  vacation,  after  the  return  of  the  officer  ^not  sold 
for  want  of  bidders,'  at  the  request  of  the  plaintiff  or  his 
attorney/' 

Sec.  451  provides  that:  "Real  property  may  be  con- 
veyed by  master  commissioners  as  hereinafter  provided: 
First,  When  by  an  order  or  judgment  in  an  action  or  pro- 
ceeding, a  party  is  ordered  to  convey  such  property  to  an- 
other, and  he  shall  neglect  or  refuse  to  comply  with  such 
order  or  judgment.  Second,  When  specific  real  property 
is  required  to  be  sold  under  an  order  or  judgment  of  the 
court." 

Sec.  452  provides  that:  "A  sheriff  may  act  as  a  master 
commissioner  under  the  second  subdivision  of  the  preced- 
ing section.  Sales  made  under  the  same  shall  conform  in 
all  respects  to  the  law  regulating  sales  of  land  upon  execu- 
tion." 

These  provisions  apply  to  all  sales  of  real  estate  under 
the  process  of  the  court,  whether  upon  execution  or  order 
of  sale. 

If  the  question  of  the  validity  of  a  sale  in  a  case  of  this 
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kind  was  before  this  court  for  the  first  time^  the  writer  would 
have  no  hesitation  in  holding  the  sale  invalid.  But  from 
the  earliest  reported  cases  in  this  court  to  the  present  time 
it  has  been  held  that  an  order  confirming  a  sale  cannot  be 
collaterally  attacked.  Phillips  v.  Dawley^  1  Neb.,  320. 
Q'owell  V.  Johrison,  2  Id.,  146.  State  Bank  v.  Greeny  8 
Id.,  297.  BerU&y  v.  Lamb,  8  Id.,  392.  Day  v.  Thomp- 
soTiy  11  Id.,  123.  This  being  the  construction  adopted  by 
this  court,  it  has  become  a  rule  under  which  rights  and  ti- 
tles have  been  acquired,  and  if  changed  it  should  be  done 
by  the  l^islature  and  not  by  the  court.  This  objection 
therefore  must  be  overruled. 

It  is  objected  that  BufTum,  one  of  the  appraisers,  pur- 
chased the  land  at  the  sale.  From  an  inspection  of  the 
record,  this  appears  to  be  true,  as  the  name,  J.  W.  Buffiim, 
is  the  same  in  each  case.  The  land  was  sold  to  him  as 
Joseph  W.  Bufium,  but  was  conveyed  to  the  defendant  as 
^'  J.  W .  Buffiim.^'  As  the  l^al  title  to  the  premises  passed 
by  the  proceedings  in  foreclosure  to  the  defendant,  the  plain- 
tiff cannot  maintain  an  action  of  ejectment,  and  to  that  ex- 
tent the  judgment  of  the  court  below  will  be  affirmed.  But 
as  the  appraisement  was  for  a  sum  greatly  below  the  value 
of  the  premises,  and  as  there  is  testimony  from  which  col- 
lusion amounting  to  fiiaud  may  be  inferred  between  one  of 
the  appraisers  at  least  and  the  defendant,  the  plaintiff  will 
have  leave,  upon  the  payment  of  all  costs,  to  amend  his  pe- 
tition by  filing  a  bill  to  redeem,  and  tendering  to  the  defen- 
dant all  moneys  and  taxes  paid  by  him  with  interest 
thereon. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

BeVEBSED  A2<n>  BEHAKPED. 
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George  W.  Bridges  and  John  R.  Johnson,  plain-  iir^S 

TIFFS   IN  ERROR,   V.   JOHN    LaNHAM,   DEFENDANT  IN 
ERROR. 

Mills:  contract:  breach:  damagks.  L.  contracted  with  B. 
&  J.  to  construct  a  stone  flume,  to  be  completed  by  a  day  cer- 
tain, on  the  fiite  of  a  mill  which  had  been  destroyed  by  fire.  It 
was  the  intention  of  B.  &  J.,  when  the  contract  was  made,  upon 
the  completion  of  the  flame,  to  erect  thereon  acorn  feed  mill  for 
temporary  use,  which  intention  was  known  to  L.  The  flume 
was  not  completed  until  several  months  after  the  time  provided 
in  the  contract.  No  corn  feed  mill  was  ever  built.  In  an  action 
by  L.  for  the  contract  price  of  the  flume,  B.  &  J.  recouped  their 
damages  for  the  loss  of  the  use  of  the  corn  feed  mill,  which  they 
were  prevented  from  building  by  reason  of  plaintiff 's  failure  to 
complete  the  flume  as  contracted.  Heldf  That  such  damages 
were  too  remote  and  uncertain,  and  an  instruction  to  that  effect 
by  the  trial  court  to  the  Jury  upheld. 

Error  to  the  district  oourt  for  Saline  county.  Tried 
below  before  Weaver,  J. 

Dawea  &  Foss^  for  plaintiff  in  error,"  cited :  HadUy  v. 
BaxendaJe,  9  Exch.,  341.  Paine  v.  Sherwood,  9  Minn., 
315.  Booth  V.  Spuyten  DayvU  Co.,  60  N.  Y.,  487.  Q-H- 
bert  V,  Kennedy,  22  Mich.,  117.  2  Wait^s  Actions  and 
Defenses,  454.     Griffin  v.  Oolver,  16  N.  Y.,  489. 

Hastinga  &  MeOintie,  for  defendant  in  error,  cited: 
IVeneh  v,  Bamge,  2  Neb.,  254.  Howe  v,  Bryson,  44  Iowa, 
159.     McEwm  v.  McKinnon,  11  N.  W.  R.,  828. 

COBB,  J. 

This  action  was  commenced  in  the  court  below  by  the 
defendant  in  error  against  the  plaintifife  in  error  for  the 
agreed  price  of  a  stone  flume  furnished  and  built  by  him 
for  them  under  a  contract. 

The  defendants  answered  and  set  up  as  a  defense  and 
counter-claim  that  it  was  a  part  of  the  said  contract  for  the 
26 
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building  of  the  said  flume^  that  the  same  should  be  erected 
and  built  in  a  good  and  workmanlike  manner^  and  to  the 
satis&ction  of  the  said  plaintifis  in  error^  and  fully  com- 
pleted on  or  before  the  first  day  of  December,  1880.  That 
said  plaintiff  (defendant  in  error)  did  not  perform  the  work 
and  labor  on  said  flume  in  a  good  and  workmanlike  man- 
ner, nor  did  he  complete  the  flume  on  or  before  the  first 
day  of  December,  1880,  by  reason  of  which  non-completion 
of  said  flume,  the  defendants  (plaintifi^  in  error)  wei^  dam- 
aged in  the  sum  of  $4,160. 

2.  That  by  reason  of  the  said  plaintiff's  non^mpMon 
of  said  flume  on  or  before  the  first  day  of  December,  1880, 
as  agreed,  the  said  defendants  were  on  the  fifteenth  day  of 
December,  1880,  compelled  to  do  a  great  deal  of  work  and 
labor  in  and  about  digging  frozen  ground,  to  protect  the 
unfinished  wall  of  said  flume,  to  their  damage  in  the  sum 
of  $75.00. 

3.  That  by  reason  of  the  non-completion  of  said  flume 
at  said  specified  time,  defendants  were,  on  the  8th  day  of 
May,  1881,  compelled  to  use  and  throw  10,000  bricks  into 
the  water  above  the  flume  to  protect  the  flume,  and  to  pre- 
vent the  water  from  washing  it  away,  to  their  damage  in 
the  sum  of  $80.00. 

4.  That  during  the  erection  of  the  said  flume,  stones 
were  thrown  down  the  embankment  by  the  said  defendant 
against  the  green  and  unfinished  wall  so  being  built,  whereby 
said  wall  became  crooked  and  out  of  shape,  and  in  such  a 
condition  that  it  would  not  hold  water,  to  the  damage  of  de- 
fendants in  the  sum  of  $500. 

5.  That  said  flume  was  not  built  in  a  good  and  work- 
manlike manner,  but  on  the  contrary  the  same  was  very 
poor  work,  to  the  damage  of  defendants  $400. 

6.  That  by  reason  of  the  said  flume  not  being  completed 
at  the  time  agreed,  the  said  defendants  were  damaged  in  the 
sum  of  $500  by  water  running  through  the  wall  and  washing 
away  the  embankment. 
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7.  That  defendants  have  laid  out  and  expended  large 
sums  of  money,  to-wit :  forty  dollars  for  labor  and  cement 
in  and  about  protecting  the  unfinished  wall  of  said  flume, 
which  became  necessary  on  account  of  the  incompletion  of 
said  flume  on  or  before  the  first  day  of  December,  1880. 

8.  That  by  reason  of  the  incompletion  of  said  flume  on 
or  before  the  first  day  of  December,  1880,  the  head  gates 
of  said  defendants,  near  which  said  flume  was  being  built, 
were  washed  out  in  the  spring  of  1881,  whereby  defend- 
ants were  compelled  to  expend  large  sums  of  money  and 
labor  in  replacing  said  head  gates,  to  their  damage  of  $500. 

With  a  prayer  for  judgment  for  $5,315.00. 

To  which  the  plaintiff  replied  by  a  general  denial. 

There  was  a  verdict  and  judgment  for  the  plaintiff.  De- 
fendants bring  the  cause  to  this  court  on  error. 

There  are  a  great  number  of  errors  complained  of  in 
the  petition  in  error.  There  is,  however,  but  one  import- 
ant question  involved,  and  to  which  our  attention  will  be 
chiefly,  if  not  exclusively,  confined  in  this  opinion. 

Upon  the  trial  the  court  on  its  own  motion,  among 
others,  gave  to  the  jury  the  following  instruction: 

"5.  In  the  opinion  of  the  court  the  claim  for  damages 
for  the  want  of  the  use  of  the  mill,  and  the  building  of 
which  is  claimed  to  have  been  delayed,  is  too  remote,  and 
you  will  allow  nothing  for  this  claim.^' 

The  same  point  also  arises  upon  the  refusal  of  the  court 
to  give  in  charge  to  the  jury  the  third,  fifth,  sixth,  seventh, 
eighth,  and  ninth  prayers  of  the  defendants,  by  which  a 
contrary  opinion  was  sought. 

In  their  brief  and  by  argument  at  the  bar,  plaintifis  in 
error  claim  that  their  case  comes  within  the  rule  laid  down 
in  Hadley  v.  BaxendcUe,  9  Exch.  R,,  341.  Booth  v.  Spuy- 
ten  DuyvU  Rolling  MiU  Co.,  60  N.  Y.,  487.  Gh^ffin  v. 
(Mrer,  16  N.  Y.,  489,  and  many  other  cases  all  follow- 
ing the  case  first  named. 

We  had  occasion  to  examine  and  cite  the  leading  case  of 
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HcMey  r.  BaaenddU  while  writing  the  opinion  in  the  case 
of  The  Sycamore  Marsh  Harvester  Co.  v.  Stumiy  13  Neb., 
210.     The  plaintifi^  were  the  owners  of  a  steam  grist  mill, 
and  contracted  with  the  defendant,  a  carrier  of  goods  by 
railway,  to  carry  for  hire  two  pieces  of  iron,  constituting 
the  broken  shaft  of  a  mill,  and  deliver  the  same  to  an 
artificer  who  lived  at  a  considerable  distance,  in  order  to 
serve  as  a  model  for  a  new  shaft  to  be  made  for  them  by 
him.     The  defendant  having  violated  his  agreement  by  not 
delivering  these  pieces  of  iron  within  a  reasonable  time,  a 
delay  necessarily  arose  in  supplying  the  new  shaft.     A 
shaft  being  indispensable  to  the  working  of  the  mill,  and 
the  plaintiff  not  having  any  other,  the  mill  remained  idle 
until  the  delivery  of  the  new  one;  but  although  there  was 
evidence  that  the  defendant  knew  the  mill  was  standing 
still,  he  was  not  aware  that  this  was  for  the  want  of  the 
shaft  for  which  the  iron  delivered  to  him  was  to  serve  as  a 
model.     In  this  case  the  decision  turned  upon  the  want  of 
knowledge  on  the  part  of  the  defendant,  or  of  notice  to 
him  that  the  mill  was  lying  idle  solely  for  the  want  of  the 
shaft,  the  necessary  model  for  which  he  was  failing  to  de- 
liver to  the  mechanic  who  was  depended  upon  to  furnish  it; 
and  the  want  of  evidence  from  which  the  court  and  jury 
could  find  that  it  was  within  the  contemplation  of  the 
parties,  the  defendant  as  well  as  the  plaintiffs,  at  the  time 
of  the  making  of  the  contract,  that  the  mill  would  neces- 
sarily be  idle  to  the  plaintiff's  damage  until  a  shaft  should 
be  manufactured  and  furnished  from  the  model,  the  carry- 
ing and  delivery  of  which  was  the  subject  of  the  contract. 
The  distinction  between  the  above  case  and  the  case  at  bar 
consists  chiefly  in  this:  There  the  mill  had  been  complete 
ed,  had  been  in  operation,  and  was  probably  a  well-known 
manufacturing  establishment  of  the  neighborhood.     Capi- 
tal was  actusdiy  invested  in  it.      Probably  a  number  of 
persons  were  employed  in  and  about  the  mill;  it  had  estab- 
lished customers,  as  well  those  who  ftumished  the  raw 
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material  as  those  who  purchased  and  used  the  manu- 
factured product.  Thus  it  is  obvious  that  a  continued  sus- 
})ension  of  its  operations  would  be  substantial  and  far- 
reaching  in  its  effects.  But  here,  while  there  was  evidence 
tending  to  prove  that  it  was  the  intention  of  the  defendants 
below  to  erect  a  corn  mill  for  temporary  use,  to  be  propel- 
led by  water  supplied  by  the  flume  which  the  plaintiff  con- 
tracted to  erect,  and  that  such  intention  was  known  to  him, 
yet  it  is  an  undisputed  fact  that  this  mill  had  not  been 
built;  that  it  only  existed  in  the  intention  and  potential 
ability  of  the  defendants  to  build  it. 

The  case  of  Oriffin  v.  Colver  et  aL,  16  N.  Y.,  489,  was 
where  the  plaintiff  agreed  to  build  a  steam  engine  with  boil- 
ers, etc.,  for  defendants,  and  deliver  it  to  them  on  a  day  cer- 
tain.   He  failed  to  do  so,  and  a  delay  of  one  week  occurred, 
during  which  time  defendants  lost  the  use  of  certain  ma- 
chinery for  the  sawing  and  planing  of  lumber,  which  the 
steam  engine  was  intended  to  drive,  and  which  the  plaintiff 
knew  it  was  intended  to  drive.   The  plaintiff  having  brought 
his  action  for  the  price  of  the  engine,  the  defendants  re- 
couped tieir  damages  from  the  failure  to  deliver  it  at  the 
time  fixed  by  the  contract     The  referee  allowed  the  de- 
fendants $50  as  a  proper  compensation  upon  their  invest- 
ment on  the  value  of  the  property,  which  was  partially 
unoccupied  by  reason  of  the  plaintiff^s  default.     The  de- 
fendants excepted  to  the  report  on  this  ground,  but  their 
exception  was  overruled.     On  their  appeal  the  judgment 
was  affirmed  by  the  general  term,  and  by  them  appealed  to 
the  court  of  appeals.     Here  the  judgment  was  also  af- 
firmed, and  in  the  opinion,  the  court  say:  "The  broad, 
general  rule  in  such  cases  is,  that  the  party  is  entitled  to 
recover  all  of  his  damages,  including  gains  prevented,  as 
well  as  losses  sustained,  and  this  rule  is  subject  to  but  two 
conditions :  The  damages  must  be  such  as  may  fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the 
[)ai1;ies  when  they  made  the  contract,  that  is,  must  be  such 
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as  might  naturally  be  expected  to  follow  the  violation; 
and  they  must  be  certain  both  in  their  nature^  and  in  re- 
spect to  the  cause  from  which  they  proceed."  *  *  * 
The  rent  of  a  mill,  or  other  similar  property,  the  price  of 
which  would  be  paid  for  the  charter  of  a  steam-boat,  or 
the  use  of  machinery,  etc.,  etc.,  are  not  only  susceptible  of 
more  exact  and  definite  proof,  but  in  a  majority  of  ca^s 
would,  I  think,  be  found  to  be  a  more  accurate  measure  of 
the  damages  actually  sustained  in  the  class  of  cases  referred 
to,  considering  the  contingencies  and  hazards  attending  the 
prosecution  of  most  kinds  of  business,  than  any  estimate 
of  anticipated  profits;  just  as  the  ordinary  rate  of  interest 
is  upon  the  whole  a  more  accurate  measure  of  the  damages 
sustained  in  consequence  of  the  non-payment  of  a  debt, 
than  any  speculative  profit  which  the  creditor  might  ex- 
pect to  realize  from  the  use  of  the  money.  *  *  *  The 
proper  rule  for  estimating  this  portion  of  the  damages  in 
the  present  case  was,  to  ascertain  what  would  have  been  a 
feir  price  to  pay  for  the  use  of  the  engine  and  machinery 
in  view  of  all  the  hazards  and  chances  of  the  business;  and 
this  is  the  rule  which  I  understand  the  referee  to  have 
adopted." 

I  have  been  able  to  find  no  case,  and  certainly  we 
have  been  cited  to  none,  where  it  has  been  held  that  the 
price  of  the  use  of  machinery  not  in  existence,  in  a  business 
yet  to  be  established,  can  be  estimated  in  any  case.  Such 
an  estimate  must  necessarily  lack  the  element  of  certainty, 
which  we  have  seen  is  inflexibly  required  both  in  the  na- 
ture of  the  damages,  and  in  respect  to  the  cause  from  which 
they  proceed. 

When  we  consider  the  changeable  character  of  the 
human  mind,  as  well  as  of  all  things  in  this  life,  who 
could  say  that  a  corn  feed  mill  would  certfdnly  have  been 
erected  on  the  site  in  question  had  the  flume  been  com- 
pleted by  December  1,  1880,  or  who  could  testify  as  to  the 
capacity  of  such  mill,  or  the  value  of  its  use  per  day,  or 
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month?  For  aught  that  appears^  or  could  properly  appear, 
in  this  case,  the  funds  for  the  building  of  said  contemplated 
mill  remained  invested  in  more  certain,  if  not  more  profit- 
able security  than  were  offered  by  the  enterprise  contem- 
plated. It  is  obvious,  therefore,  that  the  rule  of  damages 
as  laid  down  in  Griffin  v.  Colver  cannot  be  invoked  in 
favor  of  the  defendants  in  the  case  at  bar.  And  the  same 
may  be  said  of  that  of  Hadlej/  v,  Baxendale.  Nor  do  I 
think  that  there  is  any  case  which  furnishes  an  authority  for 
giving  damages  as  compensation  for  the  loss  of  the  use  of 
the  prospective  mill  which  the  plaintiffs  contemplated  but 
never  built. 

Plaintiflfe  in  error  make  as  points  in  their  petition  in 
error,  the  giving  of  the  instructions  prayed  for  by  the 
plaintiff  below,  and  the  refusal  to  give  the  instructions 
prayed  for  by  the  defendants  below;  but  as  they  do  not 
designate  the  particular  paragraph  of  the  instructions  ob- 
jected to  in  the  petition  in  error,  nor  point  out  the  ground 
of  objection  in  the  brief,  the  same  will  not  be  examined. 

They  also  make  the  point  that  the  court  erred  in  admit- 
ting the  testimony  of  Thomas  Lanham,  a  witness  for  the 
plaintiff,  as  to  the  time  of  making  excavation,  and  con- 
versation with  Mr.  Bridges  at  the  brick  yard. 

This  witness  having  testified  that  he  was  working  on 
the  flume  for  Bridges  &  Johnson  in  the  fall  of  1880;  that 
they  commenced  some  time  in  September;  that  he  took  six 
or  seven  men  there  to  work — ^to  excavate,  is  asked  by  the 
plaintiff's  attorney : 

Q.     How  long  did  you  continue  that  excavation? 

This  question  is  objected  to  by  defendants  as  immaterial 
and  irrelevant.  Being  allowed  to  answer,  witness  answered : 

A.     I  don't  just  remember  on  the  first  occasion. 

Again  he  was  asked : 

Q.  At  the  time  did  you  hear  any  conversation  between 
Bridges  and  Johnson  and  your  brother  (plaintiff)  about 
coming  back  again  and  going  to  work  ? 
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A.     After  that? 

Q.    After  that. 

A.  Some  time  in  October  Bridges  came  to  the  brick 
yard.    Johnson  was  not  there. 

Objected  to  as  immaterial.     Overruled. 

Witness  continued.  "He  says,  Where  is  Tom?  I  says, 
Gone  away.  He  says,  How  is  it  you  are  not  working  at 
the  flume  ?  I  says.  He  says  you  misrepresented  the  work, 
and  he  has  stopped.  He  says,  I  am  sorry  such  a  thing 
happened.  I  says,  That  is  what  he  told  me. .  He  says, 
Where  is  he  ?  I  says,  Out  west.  He  says.  Can  you  tele- 
graph him  ?  I  says,  I  don't  know  where  to  tel^raph  to 
him.  He  says,  I  am  anxious  to  have  the  thing  go  along. 
I  am  anxious  to  get  the  work  done.  I  told  him  I  would 
not  go  down  and  commence  again  unless  I  saw  brother. 
He  said  he  was  sorry  I  did  not  know  whera  to  tel^raph 
to,  because  he  was  anxious  to  get  along  with  the  work. 
That  is  all  there  was  at  that  time.'' 

While  I  fail  to  see  either  relevancy  or  materiality  to  the 
issues  in  the  case  in  this  testimony,  yet  it  is  quite  clear  that 
it  could  not  and  did  not  prejudice  the  defendants,  nor  could 
it  even  tend  to  mislead  a  jury  of  ordinary  intelligence. 

Plaiutiffi  also  make  the  point  in  their  petition  in  error 
"  That  the  court  erred  in  admitting  the  testimony  of  John 
Lanham,  plaintiff,  offered  in  rebuttal." 

Upon  examination  of  the  record  I  find  that  the  testi- 
mony of  the  plaintiff  was  offered  in  rebuttal.  It  was  re- 
ceived without  objection  on  the  part  of  the  defendants. 
True,  some  questions  put  to  him  were  objected  to  for  cause, 
some  of  which  objections  were  sustained  and  some  over- 
ruled. But  the  assignment  of  error  is  too  general  to  enable 
the  court  to  apply  it  to  any  part  of  the  testimony. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
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John  E.  Meglemere,  plaintiff  in  error,  v.  James 

Bell,  defendant  in  error. 

Final  Judgment :  In  an  action  of  ejectment  the  journal  entry 
in  the  following  form,  to-wit :  *'  Now  upon  this  day  this  cause 
came  on  for  hearing,  the  right  of  jury  being  waived,  and  trial  had 
by  the  court.  After  listening  to  the  evidence  of  sundry  witnesses 
and  hearing  the  argument  of  counsel,  and  the  court  being  fully 
advised  in  the  premises,  it  is  considered  by  the  court  that  said 
James  Bell  should  have  Judgment  entered,  and  stand  as  against 
the  said  defendant.    And  that  the  plaintiff  recover  of  and  from 

the  defendant  his  costs  herein  taxed  at  | **    Held,  Not  a 

final  judgment,  and  the  case  remanded  for  judgment. 

Error  to  the  district  oourt  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

HicUt  &  Hurdy  for  plaintiff  in  error. 

John  DawsoTiy  for  defendant  in  error. 

By  the  Court. 

This  action  was  commenced  in  the  district  court  by 
James  Bell  against  John  E.  Meglemere  for  the  posses- 
sion of  a  strip  of  land  which  was  in  dispute  between  them^ 
in  consequence  of  a  disagreement  as  to  the  exact  location 
of  a  government  comer  stone,  and  consequently  of  the  di- 
vision line  between  their  respective  tracts  of  land,  which 
are  co-terminous. 

The  action  was  such  as  was  formerly  known  as  an  action 
of  ejectment.  A  jury  was  waived,  and  the  cause  tried  to 
the  court.  For  a  finding  and  judgment  in  the  case  we  find 
in  the  record  the  following  journal  entry :  "  James  BeU  vs. 
John  E.  Meglemere.  Now  upon  this  day  this  cause  came 
on  for  hearing,  the  right  of  jury  being  waived,  and  trial 
had  by  the  court.  After  listening  to  the  evidence  of  sundry 
witnesses  and  hearing  the  argument  of  counsel,  and  the 
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court  being  fully  advised  in  the  premises,  it  is  considered 
by  the  court  that  said  James  Bell  should  have  judgment 
entered,  and  stand  as  against  the  said  defendant.  And 
that  the  plaintiff  recover  of  and  from  the  defendant  hi5 
costs  herein  taxed  at  $ '' 

"In  ejectment,^'  says  Bouvier  in  his  Law  Dictionary,  vol. 
2,  p.  17,  "judgment  for  plaintiff  is  final  in  the  first  in- 
stance, that  he  recover  the  term,  together  with  the  damages 
assessed  by  the  jury,  and  the  costs  of  suit,  with  award  of 
the  writ  of  habere  faeias  possessionem,  directing  the  sher- 
iff to  put  him  in  possession."  The  form  for  such  judgment 
is  given  in  the  appendix  to  3  Blackstone,  p.  12. 

There  being  no  proper  final  judgment  in  the  cause  from 
which  appeal  or  error  will  lie,  the  cause  is  remanded  to  the 
district  court  for  the  purpose  of  the  rendition  of  judgment 
therein,  and  further  proceedings  aocoiding  to  law. 

Reversed  and  remanded. 


1 14  378         William  B.  Orchard,  plaintiff  in  error,  v.  School 
l-iL_^,  DiBTRicr  No.  70,  defendant  in  error. 

45  aoi| 

1.  School  District :  bonds.    In  1878,  in  pursuance  of  a  request 

in  writing  of  Ave  persons  purporting  to  be  legal  voters, a  special 
meeting  was  called  and  held  of  the  electors  of  school  district  No. 
70|  of  Seward  county,  and  bonds  voted,  which  were  sold,  and 
of  which  the  district  had  the  avails.  Held,  That  as  the  election 
was  held  by  bona  fide  electors  of  the  district,  who  did  not  object 
to  the  qualifications  of  the  persons  signing  the  request,  the  court 
would  presume  that  they  possessed  the  necessary  qualifications. 

2.    :  .     The  power  to  borrow  money  implies  the  power 

to  issue  bonds  or  other  evidence  of  indebtedness  for  its  pay- 
ment. 

8.    :  :  SALE :  usury.    The  sale  of  a  school  bond  for 

less  than  its  face  value,  if  it  is  not  a  device  to  evade  the  usury 
laws,  is  not  usury. 
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Error  to  the  district  court  for  Seward  county.  Tried 
below  before  George  W.  Post,  J. 

D.  CI  MoKiUip  and  Harwood  &  Ames,  for  plaintiff  in 
error. 

Nerval  Brothers  and  Q.  W.  Lowlej/y  for  defendant  in 
error. 

Maxwell,  J. 

This  is  an  action  upon  a  bond  for  the  sum  of  $500,  al- 
lied to  have  been  issued  by  the  defendant  in  the  year  1878, 
for  the  purpose  of  erecting  a  school-house  in  said  district. 
The  defendant  in  its  answer  allies  that  the  request  for  the 
special  meeting  called  for  the  purpose  of  voting  bonds  was 
not  signed  by  five  l^al  voters  of  the  district,  for  the  reason 
that  one  Robert  Adams,  whose  name  was  signed  to  said  re- 
quest, never  signed  the  same,  nor  authorized  his  name  to  be 
signed  thereto,  and  that  one  T.  Hackney,  whose  name  was 
attached  thereto,  never  resided  in  nor  was  a  qualified  voter 
in  said  district. 

In  the  answer  the  "defendant  admits  that  the  oiBcers  of 
defendant  without  authority  from  defendant  executed  for 
defendant  the  pretended  bond  in  suit.  That  the  same  was 
made  on  the  30th  day  of  July,  1873,  for  $500,  drawing  10 
per  cent  from  date,  payable  annually,  principal  payable  July 
30,  1878,  in  pursuance  of  a  contract  entered  into  between 
said  Hamilton  to  the  oflBcers  of  said  district,  and  that  the 
only  consideration  which  said  officers  received  was  the  sum 
of  $400,  whereby  said  bond  was  usurious,  of  all  of  which 
the  said  plaintiff  had  notice." 

On  the  trial  of  the  cause  the  court  found  for  the  defen- 
dant and  dismissed  the  action. 

The  questions  for  determination  are :  First,  was  the  spe- 
cial meeting  called  on  the  request  of  five  l^al  voters  of  the 
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district  as  required  by  the  statute?  Second.  Did  the  au- 
thority to  "borrow  money  "  authorize  the  district  to  issue  a 
negotiable  bond  for  the  amount  of  the  loan?  Third.  Did 
the  sale  of  the  bond  for  less  than  its  face  value  constitute 
usury? 

The  court  below  found  that  four  of  the  persons  signing 
the  request  were  legal  voters  in  the  district,  but  that  T. 
Hackney  who  signed  said  request  was  neither  a  voter  nor 
resident  of  said  district.  It  does  appear,  however,  that  one 
J.  or  James  Hackney  was  a  resident  of  the  district,  and  that 
the  special  meeting  was  held  at  his  residence.  A  very  large 
amount  of  the  testimony  was  taken  to  prove  that  no  such 
person  as  T.  or  Thomas  Hackney  was  a  resident  of  the  dis- 
.riC  but  ™  d,  ..*  i^  AiU^H^y  m.teri.1.  I.  » 
pretty  evident  that  J.  Hackney  or  James  Hackney  did 
sign  the  request.  It  is  also  clearly  proven  that  in  pursu- 
ance of  the  request  a  special  meeting  of  the  voters  of  the 
district  was  held,  at  which  eight  votes  were  cast — ^five  being 
in  favor  of  the  proposition  and  three  against. 

The  l^al  voters  of  the  district  being  five  in  number, 
when  assembled  in  pursuance  of  the  call  based  upon  the 
request  signed  by  five  persons  purporting  to  be  lejpJ  voters 
of  the  district,  made  no  objections  to  the  qualifications  of 
such  persons,  and  regarded  them  as  legal  voters.  And 
when  such  is  the  case,  and  the  meeting  had  apparently  au- 
thority to  act,  the  court  will  not  inquire  into  the  qualifica- 
tions of  the  persons  signing  the  request.  The  case  differs 
from  that  of  the  State  v.  School  District  No.  S,  Nucholh 
Co.,  10  Neb.,  644.  In  that  case  three  citizens  of  an  ad- 
joining state  procured  the  formation  of  a  school  district  in 
this  state,  and  held  a  special  meeting  and  voted,  and  issued 
bonds  of  the  district,  and  sold  the  same.  At  that  time 
there  were  but  three  legal  voters  in  the  district,  and  no  re- 
quest for  a  special  meeting  was  signed  by  five  or  any  number 
of  persons.  These  facts  were  clearly  proved,  and  the  court 
held  that  a  special  meeting  could  only  be  called  by  following 
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the  steps  pointed  out  by  the  statute,  viz.,  on  the  written  re- 
quest of  five  l^al  voters.  But  the  case  has  no  application 
to  the  one  under  consideration.  Here  was  a  meeting  called 
and  held  by  the  bona  fide  residents  of  the  district,  and  they 
cannot  be  permitted  to  hold  a  special  meeting,  vote  bonds, 
and  sell  the  same,  and  after  receiving  the  avails  say  that 
there  was  an  irregularity  in  calling  the  meeting. 

The  second  objection  was  before  this  court  in  the  case  of 
The  State  v.  School  Didrvst  No.  4,  13  Neb.,  82,  where  it 
was  held  that  the  power  to  borrow  money  necessarily  car- 
ries with  it  the  authority  to  determine  the  time  of  payment, 
and  to  issue  bonds  or  other  evidence  of  indebtedness  there- 
for. The  word  "borrow"  as  used  in  the  statute  evidently 
means  a  contract  for  the  use  of  money.  See  also  State  v. 
School  District  ^4)  13  Neb.,  78.  Those  decisions  in  our 
view  state  the  law  correctly,  and  we  adhere  to  them. 

The  question  raised  by  the  third  objection  was  before  this 
court  in  the  case  of  Armstrong  v.  Freeman,  9  Neb.,  11,  when 
it  was  held  that  the  sale  of  a  note  and  mortgage  for  less 
than  their  &ee  value,  where  it  was  not  a  device  to  evade  the 
usury  laws,  was  not  usury,  and  we  see  no  reason  to  change 
our  decision  on  that  question.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 
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Allen  Hamrick,  plaintiff    in   error,  v.  W.  D.  l^  3J' 


47   no 

47    510 

i4~38l 
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Combs,  defendant  in  error.  JLJL^ 

14    381 

Attorney.  The  ordinary  powers  of  an  attorney  do  not  authorize 
him  to  enter  into  an  agreement  to  take  about  one-third  of  the 
face  value  of  a  valid  Judgment  in  favor  of  his  client,  and  ac- 
cept payment  of  the  same  in  a  debt  owing  by  such  attorney. 
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Ebror  to  the  district  court  for   Lancaster  county. 
Tried  below  before  Pound,  J. 

Brown  &  Ryan  Brothers,  for  pkintiff  in  error,  cited : 
Tingley  v.  ParshaU,  11  Neb.,  443.  Comp.  Stat.,  65,  §  7, 
subd.  3.  OriUhfidd  v.  Porter,  3  OhiO;  519.  Dickson  v. 
Wright,  52  Miss.,  585. 

W.  H.  Snelling  and  J.  8.  Gregory,  for  defendant  in 
error. 

Maxwell,  J. 

This  is  a  proceeding  to  revive  a  dormant  judgment. 

To  the  conditional  order  of  revivor  the  defendant  filed 

an  answer  as  follows: 

*' State  op  Nebraska,  1 
"Lancaster  County.  / 

"  W.  D.  Combs,  above  named  defendant, being  duly  sworn, 
on  oath,  says:  That  on  the  14th  day  of  November,  1874, 
he  entered  into  an  agreement  with  one  Joseph  W.  Sharts, 
the  attorney  of  record  of  Allen  Hamrick,  in  the  above 
entitled  suit,  whereby  it  was  mutually  agreed  between  them 
that  in  consideration  of  the  payment  by  this  affiant  of  one 
hundred  dollars  that  the  judgment  against  this  affiant  re- 
corded in  journal  *  B,'  page  541  of  the  records  of  this 
court,  should  be  receipted  and  paid  in  full,  and  that  the 
said  sum  of  one  hundred  dollars  should  be  paid  in  full 
satisfaction  of  said  judgment  (except  the  costs),  that  said 
proposition  to  take  the  sum  of  one  hundred  dollars  in 
full  of  said  judgment  was  made  to  affiant  by  the  said 
Sharts,  the  authorized  attorney  of  record  of  said  Hamrick, 
and  was  accepted  by  this  affiant,  and  that  upon  said  agree- 
ment so  made,  affiant  paid  the  sum  of  one  hundred  dollars 
and  twenty-five  dollars  interest  to  James  E.  Philpott,  by 
the  advice  and  direction  of  the  said  Sharts,  who  stated  to 
this  affiant  that  he  was  going  away  and  had  turned  the  busi- 
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ness  over  to  James  E.  Philpott,  who  is  also  the  attorney  of 
record  of  the  said  Hamrick,  and  that  at  the  time  he  paid 
said  money,  he  said  Philpott,  he  took  his  receipt  therefor, 
and  now  holds  the  same  in  full  of  said  judgment  (except 
costs),  in  pursuance  of  the  agreement  so  made ;  that  since 
he  made  such  payment,  the  said  Hamrick  has  never  writ- 
ten to  affiant,  nor  said  or  intimated  that  the  agreement  en- 
tered  into  and  payment  so  made  was  not  ratified  by  him, 
and  since  the  date  of  said  judgment,  no  person  or  persons 
have  sought  to  exercise  any  control  over  or  to  collect  said 
judgment  except  the  said  James  E.  Philpott,  the  attorney 
of  Hamrick,  until  this  motion  to  revive  the  same;  that 
the  judgment  sought  to  be  revived  has  long  since  become 
dormant  and  of  no  force ;  that  the  same  has  been  fully  paid 
by  this  affiant  as  per  the  terms  of  the  agreement  hereto  at- 
tached, and  the  receipt  of  said  money  in  full  payment  of 
same  as  per  the  terms  of  compromise;  that  said  James  E. 
Philpott  afler  said  agreement  was  made  and  before  the  pay- 
ment agreed  to  be  paid  was  made,  caused  two  executions 
to  be  issued  on  said  judgment,  and  signed  himself  attorney 
for  Hamrick;  that  when  affiant  paid  the  money  agreed 
upon  in  settlement  of  said  judgment  to  said  James  E. 
Philpott,  he  did  so  at  the  instance  of  said  Joseph  E.  Sharts 
the  attorney  of  Hamrick,  and  by  his  direction  and  with 
the  explicit  understanding  that  James  E.  Philpott  was  the 
authorized  and  acting  attorney  of  said  Hamrick,  and  so  re- 
presented himself  to  this  affiant,  and  is  such  of  record. 
Affiant  fiirther  says  that  he  paid  the  amount  in  good  faith, 
believing  the  agreement  so  made  with  him  would  be  car- 
ried out  in  good  faith,  and  that  the  money  so  paid  was  in 
fall  of  all  claims  against  him  except  costs  of  said  suit. 

"W.D.  Combs." 

''Subscribed  in  my  presence,  and  sworn  to  before  me, 

this  Nov.  2nd,  1882. 

"J.  C.  Johnston. 

"Justice  of  the  Peace.^^ 
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The  agreement  referred  to  is  as  follows : 

"Allen  H!ahbick 

vs. 
"W.  D.  Combs. 

"Now  whereas  it  is  mutually  agreed  by  and  between 
said  Allen  Hamrick^  by  Joseph  W.  Sharts,  his  attorney^ 
that  whereas  said  Sharts  is  about  to  leave  the  state  of  Ne- 
braska, and  he  has  turned  over  the  collection  of  said  judg- 
ment to  said  James  E.  Philpott^  that  if  said  defendant 
would  pay  to  said  James  E.  Philpott  the  sum  of  one  hun- 
dred dollars  to  apply  on  said  judgment,  then  the  said  judg- 
ment should  be  receipted  for  in  full  and  discharged  of  re- 
cord ;  and,  whereas  said  defendant  accepted  said  proposition 
in  the  presence  of  said  Philpott,  now  I,  the  said  defendant, 
do  on  this  second  day  of  December,  1877,  hereby  ofler  and 
pay  to  said  James  E.  Philpott,  the  said  sum  of  one  hun- 
dred ^dollars  with  twenty-five  dollars  interest  thereon,  mak- 
ing a  total  of  $125. 

"W.  D.  Combs." 

"I,  James  E.  Philpott,  acknowledge  the  receipt  of  one 
hundred  and  twenty-five  dollars  on  the  terms  and  condi- 
tions above  set  forth,  and  hereby  authorize  the  clerk  of  said 
district  court  to  enter  a  satisfiiction  of  said  judgment  in 
pursuance  of  said  agreement,  and  say  that  I  was  present 
and  know  of  my  own  knowledge  of  the  making  of  said 
agreement,  and  this  receipt  in  pursuance  thereof  is  in  fiill 
of  said  judgment,  except  costs,  and  that  I  will  not  cause 
other  execution  to  be  issued  thereon. 

"Jambs  E.  Philpott." 

To  this  answer  the  plaintiff  Hamrick  filed  an  affidavit^ 
wherein  he  states  that :  "I  never  employed,  or  in  any  way 
whatever,  authorized  James  E.  Philpott  to  act  for  me  in 
this  or  any  other  transaction,  I  never  knew  or  heard  of 
such  person  till  since  this  motion  for  a  revivor  has  been 
pending  in  said  court.  Said  Philpott  never  had  any  au- 
thority from  me  to  act  for  me  in  any  capacity  whatever, 
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and  I  never  authorized  noif  empowered  Joseph  W.  Sharts, 
nor  anyone  else  to  turn  over  the  said  judgment  to  any  per- 
son to  collect  or  compromise  for  me^  and  I  never  knew 
that  such  transfer  of  authority  was  made  or  claimed  to  be 
made  till  since  the  motion  for  revivor  was  filed;  to-wit, 
till  late  in  October^  1882.  I  never  authorized  the  compro- 
mise or  satisfaction  of  said  judgment  at  less  than  its  face, 
and  never  consented  or  agreed  that  it  should  be  compro- 
mised or  settled^  or  satisfied  for  less  than  the  fall  amount 
due  thereon." 

Philpott  also  filed  an  afiSdavit^  wherein  he  states:  "He 
was  during  the  pendency  of  said  suit  and  to  its  final  de- 
termination one  of  the  attorneys  of  said  defendant;  that 
after  judgment  was  taken  thereon,  to-wit,  on  or  about  the  — 
day  of —  A.D.  1875,  the  defendant  in  person  and  the  plaintiff 
by  Joseph  W.  Sharts,  met  in  the  presence  of  this  affiant^ 
and  it  was  then  agreed  by  and  between  the  said  defendant 
in  person  and  said  plaintiff  by  his  said  attorney,  that  on 
the  payment  one  hundred  dollars  to  the  affiant,  that  this 
affiant  should  receive  the  same  to  be  applied  on  said  judg- 
ment, except  costs,  and  that  the  said  judgment  should  be 
receipted  in  full,  except  costs  thereon.  At  the  time  said 
agreement  was  entered  into,  the  said  Joseph  W.  Sharts  was 
about  to  leave  the  said  state,  and  the  said  money  was  to  be 
paid  to  this  affiant  on  behalf  of  said  Joseph  W.  Sharts." 

The  court  below  found  that  there  had  been  paid  on  said 
judgment  to  plaintiff  ^s  attorney  the  sum  of  $100,  and  de- 
ducted that  amount  from  the  judgment,  and  entered  a  judg- 
ment of  revivor  for  the  remainder.  Hamrick  brings  the 
cause  into  this  court  by  petition  in  error,  and  Combs  by  a 
cross-petition  in  error,  alleging  that  the  entire  judgment 
has  been  satisfied.  The  proof  shows  that  no  money  what- 
ever has  been  paid  to  the  plaintiff  or  his  attorney,  and  the 
only  satisfaction  of  the  judgment  claimed  is  the  arrange- 
ment between  Sharts  and  Philpott,  by  which  it  is  claimed 
that  $100  which  it  is  alleged  Sharts  owed  Philpott  has  been 
27 
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paid.  ShartB  is  dead,  henoe  there  is  no  means  of  disprov- 
ing the  statement  made  in  Philpotf  s  affidavit.  Bat  it  is 
unneoessaiy  to  do  so.  Even  if  this  arrangement  was  made 
by  Sharts,  it  was  in  excess  of  his  powers  as  an  attorney. 
The  ordinary  powers  of  an  attorney  do  not  authorize  him 
to  execute  any  discharge  of  a  debtor,  but  upon  the  actual 
payment  of  the  full  amount  of  the  debt,  and  that  in  money 
only.  2  Green.  Ev.,  §  141.  The  extent  to  which  an  at- 
torney would  be  justified  in  entering  into  a  compromise  of 
a  doubtful  claim  it  is  unnecessary  to  consider;  but  it  is 
very  clear  that  he  cannot,  in  the  absence  of  authority  to  that 
effect,  enter  into  an  agreement  to  take  about  one-third  of 
the  face  value  of  a  valid  judgment  in  favor  of  his  client, 
and  provide  that  that  shall  be  paid  in  a  debt  owing  by 
himself.  Philpott  was  not  at  any  time  the  plaintiff's  at- 
torney, and  cannot  bind  him  in  any  manner. 

It  follows  that  the  court  erred  in  deducting  the  $100 
paid  to  Philpott  from  the  judgment. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court  to  enter  judgment  in  confor- 
mity to  this  opinion. 

BeVERSED  Ain)  BEMAKDED. 
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j4  gg^    Archibald  Bolab,  piiAiNnFP  in  error,  v.  Fred- 
45  836  ERiCK  Williams,  dependant  in  er*ror. 

1.  Damage  to  Animals.  In  an  action  for  the  value  of  a  colt 
alleged  to  have  been  injured  by  the  defendant,  the  only  evi- 
dence to  sustain  the  action  was  a  threat  of  the  defendant  to 
shoot  the  plaintiff's  stock  if  he  did  not  keep  it  at  home,  and  the 
fact  that  the  injured  animal  was  found  on  the  defendant's  pre- 
mises. The  jury  having  found  for  the  defendant,  Held^  That 
as  there  was  no  testimony  tending  to  show  that  the  defendant 
committed  the  injury,  the  verdict  would  not  be  set  aside. 
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2.  Trial:    statement  ov  attorney.    On  the  trial  of  a  cause  in 

the  district  court,  appealed  from  a  justice  of  the  peace,  the 
attorneys  in  the  case  have  no  right  to  state  to  the  jury  what  the 
yerdict  was  before  the  justice. 

3.  "New  Trial.    As  a  general  rule  newly  discovered  evidence  which 

is  merely  cumulative  is  not  cause  for  a  new  trial. 

EsKOB  to  the  district  court  for  Lancaster  county. 
L.  C.  Burr,  for  plaintiff  in  error. 
Brown  &  Ryan  Bros,,  for  defendant  in  error. 
Maxwell,  J. 

This  is  an  action  to  recover  the  value  of  a  colt  belonging 
to  the  plaintiff,  which  it  is  alleged  in  the  petition  was  in- 
jured by  the  defendant  'so  severely  as  to  cause  its  death. 
The  answer  is  a  general  denial.  On  the  trial  of  the  cause 
a  verdict  was  returned  in  favor  of  the  defendant,  and  the 
action  dismissed. 

The  principal  objection  in  this  court  is  that  the  verdict 
is  against  the  weight  of  evidence.  The  plaintiff  and  de- 
fendant are  farmers  residing  about  three-fourths  of  a  mile 
from  each  other,  near  Crounse,  in  Lancaster  county.  In 
January,  1881,  the  colt  in  controversy  was  between  nine 
and  ten  months  old,  and  seems  to  have  been  permitted  to 
run  at  large.  The  injury  was  allied  to  have  been  com- 
mitted on  the  forenoon  of  the  23d  of  January,  1881.  At 
about  8  or  9  o'clock  on  the  morning  of  that  day  Anthony 
Rump,  wh^)  resides  but  a  few  rods  from  the  defendant's 
residence,  found  the  colt  in  question  in  his  stable.  In  his 
testimony  he  states:  "It  was  lying  down;  I  had  two  colts 
in  there.  It  was  lying  across  the  halter  rope  of  one  of  my 
colts.     I  unloosed  the  halter,  and  it  then  ran  out." 

On  the  cross-examination  he  testified:  *^I  went  to  the 
stable  and  found  this  colt  there,  not  in  the  position  a  horse 
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ought  to  be/'  He  also  testifies  that  the  colt  went  from  his 
plaoe  to  the  defendant's.  It  also  appears  that  he  was  the 
owner  of  a  ferocious  dog,  and  that  when  the  colt  was 
turned  out  of  the  witness's  stable  the  dog  pursued  it  to  the 
residence  of  the  defendant.  Between  9  and  10  o'clock  in 
the  forenoon  of  the  same  day  that  Rump  had  turned  the 
oolt  out  of  his  stable  the  defendant  went  to  the  residence 
of  the  plaintiff  and  informed  him  that  his  colt  had  been 
badlj  injured.  The  injuries  were  found  to  be  three  or  four 
deep  gashes  on  the  lefl  shoulder,  of  which  the  colt  died  on 
or  about  the  25th  of  that  month.  The  only  ground  of 
suspicion  against  the  defendant  is  that  he  had  threatened 
to  shoot  the  plaintiff's  stock  if  he  did  not  keep  it  at  home, 
and  the  fact  that  the  injured  animal  was  found  on  the 
defendant's  premises.  The  defendant  admits  making  the 
threats  complained  of,  but  states  that  they  were  made 
under  great  provocation,  and  without  any  intention  of 
carrying  the  same  into  effect — ^tliat  the  plaintiff  permitted 
about  forty  of  his  hogs  to  run  in  defendant's  corn  for  a 
considerable  time  during  November  and  December,  1880, 
and  that  he  had  threatened  to  shoot  said  hogs.  Whatever 
the  facts  may  be  as  to  the  threats,  the  plaintiff  failed  to 
produce  any  testimony  tending  to  show  that  the  defendant 
committed  the  injury,  while  he  swears  positively  that  he 
did  not  comniit  the  same,  and  in  this  he  is  corroborated  by 
one  Johnson,  a  hired  hand,  and  Johnson's  wife.  This  be- 
ing the  condition  of  the  testimony,  it  was  properly  submit- 
ted to  the  jury,  and  in  our  opinion  the  verdict  is  in  accord- 
ance with  the  clear  weight  of  evidence.  It  also  appears 
from  the  affidavit  of  the  plaintiff's  attorney  that  while  he 
was  making  a  statement  of  fiicts  to  the  jury  he  stated  to 
them  that  "the  case  had  been  tried  to  a  jury  before  a  jus- 
tice of  the  peace,  and  had  brought  in  a  verdict  in  favor  of 
the  plaintiff.  Thereupon  the  court  said  to  affiant  in  the 
presence  and  hearing  of  the  jury  in  this  case  that  when 
counsel  for  plaintiff  makes  sucli  statement  to  the  jury  it 
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did,  and  the  court  would  expect  the  same  to  prejudice  the 
plaintiff's  case." 

This  is  assigned  for  error.  No  exception  was  taken,  and 
therefore  the  alleged  error  cannot  be  considered.  But  it  is 
evident  that  the  attorney  was  guilty  of  a  gross  breach  of 
propriety  in  making  such  statements  to  the  jury.  An 
appeal  would  be  of  but  little  value  if  the  decision  was 
to  be  controlled  in  the  slightest  degree  by  the  action 
of  the  jury  on  a  former  trial.  The  cause  is  to  be  tried 
upon  the  evidence  introduced  on  the  trial  and  on  that 
alone,  and  any  attempt  of  a  party  or  attorney  to  state  facts 
outside  of  such  evidence  for  the  purpose  of  influencing  the 
action  of  the  jury  should  be  promptly  disapproved  by  the 
court  And  we  are  not  prepared  to  say  that  the  repri- 
mand in  this  case  was  too  severe.  Certain  affidavits  are 
filed  also  for  the  purpose  of  showing  newly  discovered  evi- 
dence, but  it  appears  that  the  evideuce  is  merely  cumula- 
tive, and  is  not  ground  for  a  new  trial. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Judgment  afpiraied. 


Margaret  GtOttschalk,  appellant,  v.  The  Lincx)ln 
AND  Northwestern  Eailroad  Company,  appellee. 

ilEtilroad:  emikbnt  domain:  injunction.  The  fact  that  pro- 
ceedings to  condemn  land  to  the  use  of  a  railroad  were  taken 
aod  prosecuted  by  direction  of  the  lessee  of  the  road,  but  in  the 
name  of  the  lessor,  Held^  Not  a  sufficient  ground  for  enjoining 
them  at  the  suit  of  the  owner. 

Appeal  from  Platte  county.  Heard  below  before 
George  W.  Post,  J.,  confirming  report  of  W.  H.  Munger, 
referee. 
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W.  S.  Geer,  for  appellant^  cited:  Pavi  v,  Detroit,  32 
Mich.,  108.     Mahoney  v.  Spring  Valley y  52  Cal.,  159. 

Marqaett  &  Deweese  and  Whitmoyer,  Oerrard  &  Pod, 
for  appellee. 

Lake^  Ch.  J. 

This  action  was  commenced  for  the  purpose  of  enjoining 
statutoiy  proceedings  taken  to  condemn  a  lot  in  the  city  of 
Ciolumbus,  belonging  to  the  plaintiff,  to  railroad  uses.  The 
material  fects  on  which  the  right  to  this  relief  is  claimed 
are  precisely  similar  to  those  presented  in  the  case  of  Diet- 
richs  V,  The  Lincoln  and  Northwestern  Railroad  Cotnpany, 
13  Neb.,  361,  and,  as  we  adhere  to  what  is  there  decided, 
but  little  need  be  said  here. 

The  point  chiefly  relied  on  and  discussed  by  counsel  for 
the  appellant  is  that  of  the  authority  by  which  the  condem- 
natory proceedings  were  resolved  upon  and  commenced.  It 
is  said  that  the  defendant  never  determined  that  the  lot  was 
required  for  railroad  purposes,  nor  directed  that  the  pro- 
ceeding's to  condemn  it  be  taken,  but  that  these  things  were 
done,  if  at  all,  by  its  lessee,  the  Burlington  and  Missouri 
River  Railroad  Company,  and  that  therefore,  although  ap- 
parently regular  and  valid,  are  in  reality  void.  This  posi- 
tion is  not  well  taken,  and  cannot  be  sustained.  Under  the 
circumstances  shown  in  evidence  to  the  referee,  the  fact  that 
the  condemnation  of  this  lot  was  first  determined  upon  and 
directed  by  the  management  of  the  lessee  company  was 
eminently  proper.  That  company,  with  its  practically  per- 
petual lease,  and  in  view  of  its  system  of  roads,  was  prob- 
ably in  a  situation  enabling  it  better  to  know  the  present, 
and  correctly  anticipate  the  fiiture,  needs  of  the  road  in  the 
matter  of  depot  grounds  than  the  defendant  possibly  could. 
Besides,  the  lessee  must  have  been  quite  as  deeply  inter- 
ested in  the  matter  as  it  was  possible  for  the  defendant 
company  to  have  been. 
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Referring  to  the  lease  in  question,  we  find  that  it  puts  the 
entire  business  and  management  of  the  defendant  company 
practically  in  the  hands  of  the  lessee.  About  all  that  re- 
mains to  it  is  its  bare  corporate  existence,  which  seems  to 
have  been  continued  only  ex  neceaaUate  rd,  and  for  the 
purposes  and  benefit  of  the  lessee.  It  transferred  to  the 
Burlington  and  Missouri  River  Railroad  Company  "all  of 
the  property  and  franchises"  which  the  defendant  company 
then  owned  or  might  acquire,  and  provided  that  the  latter 
should  "do  and  perform  any  and  every  corporate  act  which 
may  be  necessary,  useful  or  appropriate"  to  secure  to  the 
lessee  "the  fiill  enjoyment  of  every  franchise,  right,  ease- 
ment, power,  and  privily"  which  it  then  possessed  or 
might  thereafter  acquire,  and  that  for  this  purpose  it  would 
"maintain  its  corporate  existence." 

That  such  an  arrangement  was  warranted  by  our  statute 
respecting  the  leasing  of  railroads  does  not  seem  to  be  ques- 
tioned. It  is  provided  that  one  railroad  company  "may 
lease  or  purchase  any  part  or  all  of  any  railroad  constructed 
by  any  other  company  *  *  *  upon  such  terms  and 
conditions  as  may  be  agreed  on  between  said  companies  res- 
pectively." 

The  terms  of  this  lease,  fairly  construed,  certainly  permit 
the  lessee,  within  any  reasonable  limit,  to  dictate  as  to  the 
necessities  of  the  road  in  the  matter  of  the  condemnation  of 
property  to  its  use.  Besides,  it  must  be  borne  in  mind  that 
there  is  no  disagreement  between  the  two  companies  respect- 
ing  this  matter.  They  are  in  full  accord,  and  the  action 
said  to  have  been  taken  at  the  instance  of  the  lessee  in  the 
name  of  the  lessor,  is  fully  endorsed  and  defended  by  the 
latter. 

On  the  whole  we  are  of  opinion  that  the  finding  of  the 
referee,  to  the  effect  that  the  condemnation  proceedings  were 
properly  undertaken  and  conducted,  and  that  there  is  no 
equity  in  the  plaintiff^s  case,  is  fully  supported  by  the  evi- 
dence and  the  law.    Our  views  upon  several  other  questions 
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presented  in  the  record  may  be  found  in  the  case  s^ainst 
this  defendant  above  cited.  The  judgment  of  the  district 
court  dismissing  the  case  for  want  of  equity  was  right  and 
will  be  affirmed* 

Judgment  affirmed. 


Habvey  B.  Densmore,  plaintiff  in  error,  v.  a.  C. 

Tomer,  defendant  in  error. 

1.  Sale  of  Personal  Property :  statute  of  fraubs  :  credit- 

ors. By  the  11th  section  of  our  statute  of  frauds,  where  in  the 
sale  of  goods  they  are  left  in  possession  of  the  seller,  in  a  contro- 
versy between  his  creditors  and  the  purchaser  the  presumption 
is,  prima  faciey  that  the  sale  was  fraudulent.  And  in  such  case 
the  burden  of  showing  the  sale  to  have  been  honest  is  on  the 
purchaser. 

2.    .     The  term  "creditors,"  in  the  above  mentioned  section, 

includes  all  persons  who  are  creditors  of  the  vendor  at  any  time 
whilst  the  goods  remain  in  his  possession  or  under  his  control. 

8.  Res  Adjudicata.  In  the  application  of  the  rule  of  res  adjudi- 
cata,  it  is  essential  that  its  operation  be  mutual.  And  a  party 
is  not  concluded  by  a  judgment  in  a  prior  suit,  wherein  he  could 
not  have  availed  himself  of  the  same  means  of  defense  or  of  re- 
dress which  are  open  to  him  in  the  second  suit.  1  Greenleaf  on 
Ev.,  sec.  624. 

IIehearinq  of  case  reported  11  Neb.,  118. 

J.  C.  Ch^awfordy  for  plaintiff  in  error,  cited :  Ransom  v, 
Schmda,  13  Neb.,  73.  Orowell  v,  Horaeek,  12  Neb.,  625. 
Sackett  Instructions,  168.  Bump  on  Fraud,  165.  On 
res  adjudicata  cited:  Wales  v.  Lyon,  2  Mich.,  276.  KeUy 
V.  Donten,  70  III,  385.  1  Green.  Ev.,  522.  Key  v.  Dent, 
14  Ind.,  86.  Bump  on  Bankruptcy,  260.  Russd- 1?.  Place, 
94  U.  S.,  606.  Wells,  §  17.  Ihic/iess  of  Kingston's  case, 
11  State  Trials,  198. 
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E.  P.  Weatherby  and  W.  M,  Robertson,  for  defendant  in 
error,  on  question  of  fraud,  cited:  Cadbury  v,  Nolen,  5 
Penn.,  320.  Dewart  v,  Clemerd,  48  Penn.,  413.  Bur- 
TOWS  V,  Stebbins,  26  Vt.,  650.  Shaw  v.  Thompson,  43  N. 
H.,  130.  Luke  V.  Morris,  30  Conn.,  201.  Dexter  v.  Per- 
kins, 22  111.,  143.  Vance  v.  Boynton,  8  Cal.,  554.  Van 
Polt  V.  LetUer,  10  Cal.,  394.  Bump's  Fraudulent  Con- 
veyances, pp.  131-6.  Webster  v.  Peck,  31  Conn.,  495. 
Kitohmer  v,  Watson,  24  111.,  591.  Monroe  v.  Hursey,  1 
Oregon,  188.  Res  adjxulieaia :  Wells,  §§  14,  282,  440. 
MoReady  v.  Rogers,  1  Neb.,  127.  Benzv.  Hines,  3  Kan., 
397. 

Lake,  Ch.  J. 

The  points  now  urged  upon  our  attention,  and  the  argu- 
ment to  support  them,  are  not  materially  diflFerent  from 
those  presented  at  the  former  hearing.  What  we  then  re- 
garded, and  still  regard,  the  principal  question  in  the 
record,  was  whether  there  was  sufficient  evidence  to  sus- 
tain the  jury  in  finding  that  the  sale  of  the  goods  to  the 
plaintiff  was  fraudulent?  As  slated  in  our  former  opinion, 
Densmore  v.  Tomer,  11  Neb.,  118,  the  burden  of  showing 
the  sale  to  have  been  honest  was  on  the  plaintiff,  no  actual 
visible  change  of  possession  of  the  goods  having  attended 
it.  This  burden  was  a  requirement  of  the  statute,  which 
made  the  sale,  without  delivery  of  possession,  prima,  fade 
fraudulent  and  void  as  to  the  creditors  of  the  seller,  and 
conclusively  so,  unless  it  was  made  to  appear  satisfactorily 
that  it  was  made  in  good  faith,  and  without  any  intent  to 
defraud  them.  This  presumption,  which  the  statute  at- 
taches in  a  controversy  of  this  description,  causes  a  seeming 
exception  to  the  general  rule  that  he  who  alleges  fraud 
must  clearly  prove  it  in  order  to  prevail.  But  really  it  is 
not  an  exception.  The  statute  simply  makes  a  single  fact 
— the  possession  of  things  sold  still  in  the  vendor — 
evidence  of  certain  value  on  the  question  of  fraud,  which, 
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however,  may  be  overcome  by  proof  of  good  faith  aud  a 
want  of  fraudulent  intent  in  making  the  sale. 

The  evidence  on  the  question  of  good  faith  is  almost  en- 
tirely circumstantial,  and  somewhat  conflicting;  but  if  it 
be  examined  with  a  correct  understanding  of  the  relation 
and  obligation  of  the  parties  to  each  other  as  suitors,  no 
serious  difficulty  will  be  experienced  in  finding  grounds 
sufficient  to  support  the  verdict,  although  a  different  result 
might  reasonably  have  been  predicated  upon  it. 

Whatever  title  the  plaintiff*  had  to  the  goods  he  acquired 
by  purchase,  without  having  seen  them,  from  Densmore  & 
Hopper,  a  mercantile  firm  then  engaged  in  business  at 
Stanton,  in  this  state.  The  purchase  was  made  at  the 
plaintiff^'s  home,  in  the  state  of  Illinois,  through  C.  M. 
Densmore,  his  son,  a  member  of  and  acting  for  the  firm. 
It  included  the  entire  property  of  Densmore  &  Hopper, 
who  were  at  the  time  financially  distressed,  and  shortly  af- 
terwards instituted  proceedings  in  voluntary  bankruptcy. 
The  plaiutiff*  knew  of  this  distress.  Under  these  circum- 
stances, the  fact  that  the  goods  and  management  of  the 
business  were  left  in  the  hands  of  Densmore  &  Hopper,  or 
of  C.  M.  Densmore,  without  any  apparent  change  of  own- 
ership, was  really  just  wliat  the  statute  makes  it — a  strong 
badge  of  fraud. 

It  is  urged  by  counsel  "that  the  failure  of  the  defendant 
to  show  that  he  represented  parties  who  were  creditors  at 
the  time  of  the  sale  alone  ought  to  be  sufficient  to  reverse 
this  case." 

It  is  true,  as  claimed,  that  there  was  no  evidence  at  all 
on  this  point.  But  does  the  want  of  it  vitiate  the  verdict  ? 
"VVe  think  not.  In  designating  the  classes  of  persons  which 
the  statute  protects  against  such  sales,  "the  creditors  of  the 
vendor ''  and  "  subsequent  purchasers  in  good  faith ''  are 
named.  The  designation  "creditors  of  the  vendor"  is 
general,  and  nominally  includes  them  all,  whether  they  be- 
came such  either  before  or  after  the  time  of  making  the 
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sale.  See  sec.  11  of  our  statute  of  frauds.  But,  as  if  to 
remove  all  doubt  respecting  this  matter,  the  following  sec- 
tion expressly  defines  the  word  "  creditors,"  as  here  used. 
It  declares  that  it  '^  shall  be  construed  to  include  all  per- 
sons who  shall  be  creditors  of  the  vendor  or  assignor  at 
any  time  whilst  such  goods  and  chattels  shall  remain  in  his 
possession,  or  under  his  control." 

This  construction  of  the  statute,  by  itself,  is  of  course 
conclusive,  and  settles  the  point  against  the  claim  of  the 
plaintiff.  But,  even  without  it,  we  could  not  hold  as  re- 
quested to  do,  for,  independently  of  it,  the  rule  under  stat- 
utes similar  to  our  own,  and  under  the  common  law  as 
well,  seems  to  be  firmly  settled  the  other  way.  In  Benja- 
min on  Sales,  §  483,  it  is  said  that  "  Sales  made  by  debt- 
ors, in  fraud  of  creditors,  are  usually  considered  ss  being 
governed  by  the  statute  (13  Eliz.,  c.  5)  and  the  decisions 
made  under  it;  but  other  statutes  had  been  previously 
passed  on  the  same  subject,  and  in  Cadoga/n  v.  Kennetty 
Lord  Mansfield  said  that :  ^  the  principles  and  rules  of  the 
common  law,  as  now  universally  known  and  understood, 
are  so  strong  against  fraud  in  every  shape,  that  the  com- 
mon law  would  have  attained  every  end  proposed  by  the 
statutes.  13  Eliz.,  c.  6,  and  27  Eliz.,  c.  4.' "  Of  the  for- 
mer of  these  statutes,  which  gives  protection  to  creditors 
only,  it  is  said:  "And  it  seems  that  it  protects,  against 
fraudulent  sales,  subsequent  creditors,  as  well  as  those  hav- 
ing claims  at  the  date  of  the  fraudulent  conveyance."  And 
so  it  is  held  in  numerous  cases  in  this  country,  under  simi- 
lar statutes,  and  such  seems  to  be  the  established  rule.  1 
Story's  Eq.  Jurisprudence,  §  356.  Carter  v,  OrimshaWy  49 
N.  H.,  100. 

This  matter  of  the  alleged  prior  adjudication  is  again 
pressed  upon  our  attention,  with  much  earnestness.  It  is 
true  that  it  was  but  barely  referred  to  in  our  former  opin- 
ion, but  the  conclusion  therein  reached  we  still  regard  as 
correct.    The  controversy  respecting  the  property  in  the 
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United  States  district  court  relied  on  as  brinojinjT  the  case 
within  the  principle  of  res  adjudicata,  and  which  seems  to 
have  been  determined  in  favor  of  C.  M.  Densmore  and  J.  J. 
Hopper,  who  constituted  the  firm  of  Densmore  <fe  Hopper, 
was  between  them  and  certain  of  their  creditors,  by  whom 
their  discharge  as  bankrupts  was  resisted  on  the  alleged 
ground,  among  others,  that  they  had  willfully  and  inten- 
tionally concealed  "  one  certain  stock  of  goods  in  store  in 
the  town  of  Stanton,  and  State  of  Nebraska,  consisting  of 
dry  goods,  groceries,"  etc.     The  bankrupts,  Densmore  & 
Hopper,  denied  the  concealment,  alleging  that  the  property 
in  question  belonged  to  Harvey  B.  Densmore,  the  plaintiff 
here.     It  will  be  seen,  therefore,  that  the  real  issue  in  that 
controversy,  and  the  only  one  decided,  was  simply  whether 
the  members  of  the  firm  of  Densmore  &  Hopper  had  will- 
fully and  intentionally  concealed  their  property.     And  it 
appears  that  this  issue  arose  after  the  assignee  had  seized 
and  actually  disposed  of  the  goods,  or  at  least  a  part  of 
them,  and  was  responsible  to  the  real  owner  for  their 
value.     To  this  litigation,  neither  the  assignee  nor  Harvey 
B.  Densmore  were  paities,  and  we  do  not  see  upon  what 
principle  they  could  be  held  bound  by  it.      We  appre- 
hend that  counsel  would   hardly  be  willing  to  concede 
that,  if  the  decision  had  been  the  other  way,  and  the  bank- 
rupts^ discharge  refused  on  the  ground  of  their  concealment 
of  these  goods,  it  would  have  concluded  Harvey  B.  Dens- 
more upon  the  question  of  his  right  to  them.    "  It  is  a  gen- 
eral rule  that  a  verdict  shall  not  be  used  against  a  man 
where  the  opposite  verdict  would  not  have  been  evidence 
for  him ;  in  other  words,  the  benefit  to  be  derived  from  the 
verdict  must  be  mutual."     *     *     *     *     «  Where  the  par- 
ties are  not  the  same,  one  who  would  not  have  been  preju- 
diced by  the  verdict  cannot  afterwards  make  use  of  it ;  for 
between  him  and  a  party  to  such  verdict  the  matter  is  res 
nova,  although  his  title  turn  upon  the  same  ]K)int."     1 
Starkie  on  Evidence,  331.     In  2  Phillips  on   Evidence, 


JANUARY  TERM,  1883.  897 

Densmore  v.  Tomer. 

Cowen  &  Hill's  and  Edwards'  notes,  6,  it  is  remarked  that: 
"  It  was  resolved  by  Holt,  C.  J.,  and  the  other  judges  of  the 
court,  upon  a  trial  at  bar,  that  no  record  of  a  conviction  or 
verdict  can  be  given  in  evidence  but  such  whereof  the  bene- 
fit may  be  mutual ;  that  is,  such  as  might  have  been  given 
in  evidence,  either  for  the  plaintiff  or  the  defendant." 
And  in  1  Greenleaf  on  Evidence,  §  524,  in  speaking  on 
this  subject,  this  language  is  used:  "But  to  prevent  this 
rule  from  working  injustice,  it  is  held  essential  that  its 
operation  be  mutual  Both  the  litigants  must  be  alike  con- 
cluded, or  the  proceedings  cannot  be  set  up  as  conclusive 
upon  either."  *  *  *  "Another  qualification  of  the 
rule  is,  that  a  party  is  not  to  be  concluded  by  a  judgment 
in  a  prior  suit  or  prosecution,  where,  from  the  nature  or 
course  of  the  proceedings,  he  could  not  avail  himself  of 
the  same  means  of  defense  or  of  redress  which  are  open  to 
him  in  the  second  suit." 

If  instead  of  granting  to  the  bankrupts  a  discharge,  this 
judgment  had  refused  it  because  of  their  fraudulent  conceal- 
ment of  the  good.**,  it  is  veiy  clear  that  Harvey  B.  Densmore 
would  not  have  been  bound  by  it.  He  could,  and  most 
likely  would  have  said,  with  effect,  "I  purchased  this  prop- 
erty before  the  proceedings  in  bankruptcy  were  commenced, 
and  claim  to  be  the  owner  of  it.  On  the  question  of  the 
validity  of  my  title,  I  have  not  been  heard — have  not  had 
my  day  in  court.  I  was  not  a  party  to  the  bankruptcy 
proceedings,  and  therefore  am  not  affected  by  the  result." 
Such  being  the  attitude  of  the  plaintiff  in  resj)ect  to  this 
judgment,  he  is  clearly  within  the  operation  of  the  whole- 
some rule  of  mutuality  above  referred  to,  and  therefore  not 
in  a  situation  to  invoke  successfully  its  aid  in  support  of 
his  title  to  the  goods.  On  this  point  the  ruling  of  the  court 
below  was  clearly  right. 

For  these  reasons  we  must  adhere  to  the  judgment  here- 
tofore announced. 

Judgment  affirmed. 
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Samuel   Fbied,  aplellant,  v.  Amasa  Stone,  Je., 


M    C7       Thbodokb  Staufer,  and  Samuel  Staufeb,  appel- 

it  ?!S         LEES. 
CO    470  •t^*--^*?. 

Equity.  Upon  the  facts  set  out  at  length  in  the  opinion,  Held, 
That  the  petition  as  well  as  the  evidence  on  the  part  of  the 
plaintiff— appellants-contain  no  sufficient  equity  to  entitle  him 
to  relief. 

-Appeal  from  the  district  court  of  Burt  county.  Heard 
below  before  Savage,  J. 

Uriah  Bnmer,  for  appellant. 

First  decree  was  finaL  Kent  Com.,  316.  Beiad  v.  Art- 
many  10  Neb.,  181.  Jones  on  Mort.,  1600.  Wtkon  v. 
Daniel,  3  Dall.,  401.  State  v.  Dodge  Co.,  10  Neb.,  24. 
Plaintiff  in  this  case  had  no  notice  that  application  would 
be  made  for  a  second  decree,  and  was  not  present  in  person 
or  by  counsel  when  it  was  rendered.  Entry  of  record  de- 
cree was  no  vacation  of  fact  NuoIcoUb  v.  Irwiny  2  Neb., 
60.  Freeman  Judg.,  104  a.  Court  had  no  jurisdiction  to 
render  second  decree.  Freeman  Judg.,  117.  Gordon  v, 
Lonffisty  16  Peters,  97.  Freeman  Void  Judicial  Sales,  2, 
42.  Sale  was  unauthorized.  Wella  v.  ChamUer,  9  Be- 
l^orter,  808. 

John  D.  JHotoe  and  M.  jB.  Hopewell,  for  appellees. 

Cobb,  J. 

This  is  an  action  brought  to  cancel  a  deed  and  set  aside 
a  sale  of  real  estate,  made  upon  a  foreclosure  of  a  mortgage. 
The  mortgage  was  executed  by  Samuel  Fried,  the  plaintiff 
and  appellant,  together  with  his  wife  and  brother,  to  Amasa 
Stone,  Jr.,  the  principal  defendant  and  appellee,  to  secure 
the  sum  of  three  thousand  dollars  with  interest,  payable 
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five  years  from  date;  interest  payable  semi-annually.  The 
mortgage  contained  a  clause,  not  unusual  in  such  cases,  pro- 
viding that  in  case  the  said  Samuel  Fried  should  fail  to  pay 
any  interest  thereon  when  the  same  is  due,  or  should  &il  to 
keep  any  of  the  covenants  therein  contained,  on  his  part  to 
be  kept  and  performed,  then  the  whole  of  said  sum  and 
interest  should  become  due  and  payable.  On  tlie  first  day 
of  April,  1876,  there  being  two  semi-annual  installments 
of  interest  on  the  said  sum  due  and  unpaid,  the  said  Amasa 
Stone,  Jr.,  commenced  an  action  against  the  said  Samuel 
Fried,  his  wife,  and  brother,  for  the  foreclosure  of  the  whole 
amount  of  the  said  debt,  interest,  etc.,  and  the  defendants 
in  said  action  making  default,  on  the  second  day  of  May, 
1876,  judgment  of  foreclosure  was  entered  in  said  cause  for 
the  whole  amount  of  the  principal,  interest,  and  costs,  in- 
cluding an  attorney's  fee. 

It  appears  from  the  bill  of  exceptions  that  on  the  morn- 
ing of  the  day  upon  which  the  said  judgment  of  foreclosure 
was  rendered,  the  said  Samuel  Fried  applied  to  one  of  the 
attorneys  of  the  said  Amasa  Stone,  Jr.,  and  desired  to  pay 
the  interest  then  due  and  have  the  foreclosure  suit  dis- 
missed; this  was  declined  by  the  attorney,  but  the  said 
Samuel  Fried  was  assured  that,  while  judgment  would  be 
taken  in  the  case,  that  the  same  would  remain  uDexecuted 
as  long  as  he  should  keep  the  semi-annual  installments  of 
interest  promptly  paid.  Accordingly,  upon  the  rendition 
and  entering  up  of  the  said  judgment,  there  was  added  at 
the  foot  thereof  a  clause  to  the  effect  that  if  the  said  de- 
fendant Samuel  Fried  should  at  any  time  bring  into  court 
the  principal  and  interest  due,  with  costs,  proceedings 
therein  should  be  stayed  until  the  further  order  of  the 
court. 

It  appears  that  on  the  3d  day  of  May,  1876,  the  next 
day  affcer  the  entry  of  the  said  judgment  of  foreclosure,  the 
said  Samuel  Fried  paid  to  the  attorney  of  said  Amasa 
Stone,  Jr.,  on  said  judgment,  the  sum  of  three  hundred  and 
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ninety  dollars;  on  the  second  day  of  October  following,  the 
sum  of  one  hundred  and  fifty  dollars;  and  on  the  10th  day 
cf  May,  1877,  the  sum  of  one  hundred  and  eighty-two 
dollars. 

It  further  appears  that  the  semi-annual  installment  of 
interest  which  fell  due,  by  the  terms  of  the  mortgage,  on 
the  first  day  of  October,  1877,  not  being  paid,  the  said 
Amasa  Stone,  Jr.,  on  the  12th  day  of  December  of  that 
year,  the  said  district  court  being  in  session  at  the  Novem- 
ber term  thereof,  applied  to  the  said  court  for  "the  further 
order''  in  said  cause,  contemplated  by  the  clause  at  the  foot 
of  said  judgment,  as  hereinbefore  stated,  which  order  was 
made  by  the  court.  The  order,  although  it  is  called  a^ 
supplemental  decree,  shows  plainly  by  its  recitals  that  it 
was  merely  intended  to  take  off  the  stay  of  proceedings, 
which  it  was  agreed  should  be  the  effect  of  the  prompt  pay- 
ment of  the  interest  semi-annually. 

It  further  appears  from  the  record  that  on  the  13th  day 
of  September,  1878,  an  order  of  sale  was  issued  to  the 
sheriff  of  Burt  county  as  a  master  commissioner  to  appraise, 
advertise,  and  sell  the  said  mortg?.ged  premises.  In  said 
order  of  sale  the  judgment  is  recited  as  "a  supplemental 
judgment  obtained  in  our  said  court  at  the  adjourned 
November  term,  a.d.  1877,"  etc.  It  also  appears  that 
neither  in  the  issuance  of  said  order  of  sale,  nor  in  the  sale 
or  confirmation  thereof,  was  any  notice  taken  of  the  pay- 
ments made  on  said  original  judgment  hereinbefore  referred 
to.  The  property  was  appraised,  advertised,  and  sold, 
and  bid  in  by  the  said  Amasa  Stone,  Jr.,  who  conveyed 
that  portion  of  it  involved  in  this  case  to  the  defendants, 
Theodore  and  Samuel  Staufer,  who  went  into  possession 
thereof  before  the  commencement  of  this  suit. 

The  original  judgment  entered  in  the  said  cause  on  the 
second  day  of  May,  1876,  was  not  final  in  the  sense  of  send- 
ing the  parties  out  of  court.  The  court  retained  the  cause 
for  the  purpose  of  making  further  orders  in  case  the  de- 
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fendants  therein  jailed  to  pay  the  semi-annual  interest 
prompdy  upon  the  same  becoming  due.  This  is  no  unusual 
thing  for  a  court  of  equity  to  do. 

The  entry  of  the  so-called  second  judgment^  which^  as 
above  stated^  was  in  reality  no  judgment^  but  only  an  order 
to  carry  the  judgment  into  effect^  the  condition  upon  which 
the  same  had  been  stayed  having  been  broken  by  the  de- 
fendantS;  was  not  in  all  respects  regular.  There  should 
have  been  proof  by  affidavit  of  the  non-payment  of  interest. 
Yet  that  deficiency  is  supplied  by  the  allegations  in  this 
case^  by  which  it  is  admitted  that  the  installment  of  interest 
which  fell  due  on  the  first  day  of  October,  1877,  was  un- 
paid on  the  12th  day  of  December  of  that  year,  when  the 
order  was  entered. 

The  facts  stated  by  the  plaintiff  in  his  petition  give  him 
no  standing  in  a  court  of  equity.  By  his  non-payment  of 
interest  due  on  his  mortgage,  the  same  by  its  terms  became 
due.  Suit  was  commenced  to  foreclose  it.  As  judgment 
was  about  being  entered  against  him,  although  he  made  no 
defense,  he  did  interpose  sufficiently  to  obtain  a  condition 
by  which  such  judgment  should  be  stayed  from  time  to 
time  upon  his  doing  certain  things,  to-wit,  the  payment  of 
the  interest  semi-annually.  He  failed  in  the  performance 
of  this  condition,  and  the  court  entered  an  order  restoring 
the  judgment  to  exactly  what  it  would  have  been  had  no 
such  condition  been  interposed,  and  the  judgment  was  exe- 
cuted accordingly. 

Now  after  the  lapse  of  considerable  time,  the  then  de- 
fendant brings  this  suit  to  cancel  the  deed  to  the  purchaser, 
made  by  the  sheriff  in  the  execution  of  such  judgment. 
There  are  many  insuperable  objections  to  the  granting  of 
this  relief.  The  Staufers  purchased  this  land  from  Amasa 
Stone,  Jr.,  in  good  faith.  The  plaintiff  knew  of  the  issu- 
ance of  the  order  of  sale,  the  advertisement,  and  sale  of 
said  land,  and  its  purchase  by  Amasa  Stone,  Jr.  He  had 
even  permitted  himself  to  be  dispossessed  of  said  land  by 
28 
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proceedings  in  forcible  detention  without  questioning  the 
l^ality  of  the  proceedings  under  which  he  had  been  divest- 
ed of  his  title.  On  this  ground  alone  equity  would  estop 
him  from  now  coming  into  court  to  question  the  Staufers' 
title,  upon  any  showing  as  to  them,  by  his  petition.  As 
to  the  defendant  Stone,  the  only  fraud  with  which  he  is 
charged  is  in  obtaining  the  order  of  December  12,  1877, 
and  while  it  is  not  easy  to  see  how  the  court's  own  records 
could  be  the  subject  of  fraudulent  misrepresentation  to  the 
court,  in  any  case  we  have  already  seen  that  the  allied 
statement,  which  it  is  claimed  was  false  and  fraudulent, 
was  true  in  point  of  fact  and  of  law. 

It  has  been  repeatedly  held  by  this  court  that  the  issu- 
ance of  an  order  of  sale  was  not  necessary  to  the  validity 
of  a  sale  of  real  estate  upon  a  judgment  for  the  foreclosure 
of  a  mortgage,  and  such  unquestionably  is  the  law.  There 
was  but  one  judgment  of  foreclosure  against  the  plaintiff, 
and  the  sale  of  the  land  was  made  by  virtue  of  it,  notwith- 
standing  the  date  of  its  rendition  and  that  the  amount  was 
misstated  in  the  order  of  sale. 

Neither  the  pleadings  nor  testimony  show  the  plaintiff 
to  be  entitled  to  any  relief  in  equity. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

JUIX^MENT  AFFIBMED. 


Samuel  Pried,  appellaist,  v.  Amaaa.  Stone,  Jb.,  and 
Swan  I.  SwANSON,  appellanis. 

Cobb,  J. 

The  facts  in  this  case  are  identical  with  those  of  the  pre- 
ceding case  of  the  same  plaintiff  and  appellant  v.  Amasa 
Stone,  Jr.,  Theodore  Staufer  and  Samuel  Staufer,  defend- 
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ants  and  appellees,  and  constitute  a  part  of  the  same  trans- 
actions. For  the  reasons  stated  in  the  opinion  in  that  case 
the  judgment  of  the  district  court  in  this  case  is  affirmed. 


Judgment  affibmed. 


John  (yHARA,  plaintiff  in  error,  v.  Osceola  O. 

Welia,  defendant  in  error. 

1.  Witness:  hypothetical  qitsstioks.  If  hypothetical  ques- 
tions are  resorted  to  in  the  examination  of  expert  witnesses, 
they  must  be  so  framed  as  to  fairly  reflect  facts,  either  admitted 
or  proved  by  other  witnesses. 


12.  .    Although  a  non-expert  witness  is  incompetent  to  give 

his  opinion  as  to  the  existence  of  a  dislocation  of  a  limb,  he  may 
describe  its  appearance,  as  he  saw  it,  to  the  jury. 

•8.  Physician  and  Surgeon.  Where  no  special  agreement  is 
made  with  a  physician  or  surgeon  respecting  his  services,  the 
law  implies  an  undertaking  on  his  part  simply  that  he  will  ex- 
ercise a  reasonable  degree  of  care  afid  skill  in  the  treatment  of 
his  patient,  not  that  he  will  effect  a  perfect  cure. 

4.  Instmotions.  The  giving  of  an  instruction  to  a  Jury,  uncalled 
for  by  the  evidence,  if  not  prejudicial,  is  not  a  sufficient  reason 
for  setting  their  verdict  aside. 

Error  to  the  district  court  for  Grage  county.    Tried  be- 
low before  Weaver,  J. 

The  plaintiff  in  the  petition  alleged  as  follows: 
*^The  said  John  O'Hara,  plaintiff,  complains  of  the  said 
Osceola  O.  Wells,  defendant,  and  for  cause  of  action  says: 
That  the  said  plaintiff,  before  and  at  the  times  hereinafter 
mentioned,  had  had  the  bone  and  ligaments  of  his  left  arm 
broken  and  fractured  and  displaced,  and  that  the  said  de- 
fendant was  a  physician  and  surgeon,  practicing  as  such  in 
the  city  of  Beatrice,  Gage  county,  Nebraska;  that  on,  to- 
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wit:  the  80th  day  of  October,  a.d.  1878,  the  said  plain- 
tiff at  the  special  instance  and  request  of  the  said  defend- 
ant, retained  and  employed  the  said  defendant  for  a  reason- 
able reward  to  be  paid  therefor  as  such  physician  and  sur- 
geon, to  set  and  reduce  the  said  broken  and  fractured  bone 
and  ligaments  of  his  said  arm  to  their  proper  position  and 
place,  and  to  attend  to,  cure  and  heal  the  same;  and  the 
said  defendant  undertook  and  entered  upon  said  retainer 
and  employment;   yet  the  said  defendant,  not  regarding 
his  duty  in  the  premises,  so  carelessly,  negligently,  and 
unskillfully  set  and  reduced  the  said  fracture  of  said  arm 
and  the  displacements  thereof,  and  so  negligently  and  un- 
skillfully bound  up  and  dressed  and  bandaged  the  same, 
and  unskillfully  and  negligently  nursed  and  attended  to 
the  said  fracture  and  injury,  that  the  said  plaintiff,  by  rea- 
son of  such  unskillfulness  and  negligence,  has  wholly  lost 
the  use  of  his  said  arm,  and  his  said  arm  has  become  and 
still  is  permanently  crooked,  and  the  bones,  ligaments,  and 
joints  thereof  permanently  displaced  and  out  of  their  natu- 
ral state,  position,  and  condition,  whereby  plaintiff  has 
been  greatly  and  permanently  injured,  and  rendered  unfit 
and  unable  to  follow  his  lawful  business,  and  has  also  been 
put  to  great  expense,  to-wit:  the  sum  of  $200,  in  and 
about  endeavoring  to  straighten  and  improve  and  cure  his 
said  arm  to  the  damage  of  the  said  plaintiff  $10,200 ;  where- 
fore the  plaintiff  prays  judgment  against  the  said  defendant 
for  the  said  sum  of  $10,200  his  damage  so  as  aforesaid 
sustained,  and  his  costs  of  suit." 

The  answer  was  as  follows: 

''The  defendant  answers  the  petition  of  the  plaintiff  in 
above  entitled  action,  and 

^^Fird — Denies  the  same,  each  and  every  averment 
thereof  not  hereinafter  expressly  admitted,  traversed,  or 
explained. 

^^  Second — For  second  answer  to  said  petition,  the  said 
defendant  admits  that  the  defendant  was  at  the  times  in 
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SMid  petition  mentioned,  and  now  is,  a  physician  and  sur- 
geon practicing  as  such  in  the  city  of  Beatrice,  in  Gage 
county,  Nebraska.  The  defendant  also  admits  that  the 
plaintiff  broke  his  arm,  and  that  on  or  about  the  30th  day 
of  October  last  pabt,  at  the  request  of  the  plaintiff,  the  de- 
fendant undertook  to  and  did  reduce  said  fracture  of  plain- 
tiff's said  arm  and  the  displacement  thereof. 

"Third — And  said  defendant,  further  answering  said 
petition,  expressly  denies  that  he  carelessly,  negligently, 
and  unskillfully  set  and  reduced  the  said  fracture  of  said 
arm  and  the  displacement  thereof,  and  further  expressly 
denies  that  he  negligently  and  unskillfully  bound  up  and 
dressed  and  bandaged  and  attended  to  said  fracture  and 
injury,  but  on  the  contrary,  avers  the  facts  to  be  that  in 
and  about  the  reducing  of  said  fracture  of  said  arm,  and 
setting  and  caring  for  said  fracture  and  said  fractured  arm, 
this  defendant  used  the  proper  degree  of  skill,  care,  and 
diligence  in  the  execution  of  his  employment;  and  the  de- 
fendant further  avers  that  he  did  properly  set  the  broken 
bone  of  said  arm,  and  properly  reduced  the  dislocation  and 
fracture  thereof,  and  properly  treated  and  cared  for  the 
same  until  the  proper  time  had  arrived  to  discharge  the 
plaintiff  as  a  patient,  and  until  said  arm  was  healed  and 
cured,  at  which  time  the  defendant  did  discharge  said  de- 
fendant from  further  treatment,  and  the  defendant  had  the 
full  and  free  use  of  his  said  arm,  and  was  perfectly  satisfied 
with  the  defendant's  professional  services,  and  thereafter, 
and  about  nine  weeks  after  plaintiff^s  said  arm  was  set,  the 
plaintiff  settled  with  the  defendant  for  his  services,  and  for 
good  and  proper  services,  and  paid  the  defendant  nine  dol- 
lars— all  the  money  he  had — which  was  one  dollar  less 
than  defendant's  charge  for  his  said  services,  and  then  and 
there  agreed  to  pay  the  defendant  the  balance  of  said 
charge,  to-wit:  one  dollar,  which  sum  he  has  &,iled  and 
neglected  to  pay,  on  account  of  which  defendant  insists 
that  plaintiff  cannot  now,  and  is  estopped  from  claiming 
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for  bad  and  improper  services,  and  on  aooouut  of  which 
defendant  claims  that  the  plaintiff  owes  the  defendant  $U 
^'Fourth — ^And  the  defendant,  further  answering  said 
petition,  avers  that  if  the  plaintiff's  said  arm  is  as  repre- 
sented  and  described  in  said  petition,  that  said  condition  is 
the  result  of  plaintiff's  acts,  carelessness,  and  improper  use 
of  said  arm  afler  he  was  disdiarged  bj  defendant  as  afore* 
said,  and  for  which  this  defendant  is  in  no  wise  responsible; 
wherefore,  and  for  all  the  reasons  aforesaid  the  defendant 
asks  judgment  that  plaintiff's  petition  be  dismissed  with 
costs,  and  that  defendant  have  judgment  for  $1,  the  bal- 
ance due  him  on  settlement  for  said  services,  and  for  his 
costs  in  defending  this  action." 

OoWy  &  Hadett,  and  0.  P.  Masouy  for  plaintiff  in  error. 

On  cross-examination  of  plaintiff,  cited:  1  Gh'eenleaf 
Ev.,  §  449.  1  Starkie  Ev.,  §  164.  Hypothetical  question: 
Woodbury  v.  Obear,  7  Gray,  467.  Hunt  v.  Lowell^  8  Al- 
len, 169.  Shepherd  v.  Willis,  19  Ohio,  144.  Testimony 
of  EUingsworth :  Chapin  v.  InhabitantSf  9  Gray,  244. 
First  instruction :  Chitty  on  Cont,  630.  Ellwell's  Med. 
Jurisprudence.  Second  instruction :  Profatt  on  Jury  Trial,. 
314.  Third  instruction :  Roberts  v.  EddingUmy  4  Esp.,  88. 
Waldron  v.  Coombe,  3  Taunt.,  162.  Clark  v.  Detroit^  32 
Mich.,  348.  Fourth  instruction  inapplicable  to  the  issuer 
Sawyer  v.  Lauer,  10  Kan.,  470.  Morris  v.  Piatt,  32  Conn.,. 
75.     R.  R.  Co.  V.  Whitmore,  19  Ohio  State,  110. 

A.  Hardy  and  A.  H,  Babcook,  for  defendant  in  error. 

On  plaintiff's  declarations  and  admissions,  cited:  Barber 
V.  Merriam,  11  Allen,  322.  Matterson  v.  N.  Y,  Central 
i2.  -B.,  35  N.  Y.,  487.  Whenever  contract  is  laid  more 
comprehensive  than  that  which  the  law  implies,  it  then  be- 
comes special,  and  must  be  proved  as  laid.  Reynolds  v, 
Chaves,  3  Wis.,  371.    Grindle  v.  Rush  and  Oreen,  7  Ohio^ 
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125,  pt  2.  McClelland's  Malpractice,  201  and  202.  Thii-d 
instraction :  Almond  v.  NugerUy  34  Iowa,  300.  SvMon  i?. 
Faoeyy  1  Mich.,  242.  Fourth  instruction :  Pecrici  Ins.  Co, 
V.  Anapow,  45  HI.,  87.     Camp  v.  Phillips,  42  Ga.,  289. 

Lake,  Ch.  J. 

The  verdict  is  fairly  and  sufficiently  supported  by  the 
evidence  found  in  the  bill  of  exceptions,  and  the  objection 
that  it  is  not  must  be  overruled. 

The  other  matters  relied  on  as  ground  for  a  reversal  of 
the  judgment  are  certain  inilings  of  the  judge  upon  the 
admissibility  of  evidence,  and  in  his  charge  to  the  jury  upon 
the  law  of  the  case.  These  will  be  considered  in  the  order 
in  which  they  are  presented  to  us  by  counsel. 

The  first  of  these  rulings  occurred  during  the  cross-ex- 
amination of  the  plaintiff.  He  was  asked  whether,  while 
he  was  still  under  treatment  by  the  defendant,  he  did  not 
say  to  one  Hulitt  that  his  arm  was  "  mending  slowly,^'  and 
"getting  stronger?"  This  was  objected  to  on  the  ground 
of  its  being  immaterial,  irrelevant,  and  incompetent.  But 
the  objection  was  overruled,  and  a  native  answer  given. 

It  is  not  claimed  that,  of  themselves,  this  question  and 
answer  were  at  all  prejudicial,  and  clearly  they  were  not. 
The  complaint  is,  that  they  were  permitted  afterwards  to 
be  made  the  basis  for  calling  upon  Hulitt  to  give  a  contra- 
dictory and  perhaps  impeaching  statement  on  this  point. 
But  to  this  testimony  of  Hulitt  no  exception  appears  to 
have  been  taken.  Indeed  it  does  not  appear  that  the  judge 
ruled  upon  the  objection,  which  is  simply  noted  in  pencil 
upon  the  margin  of  the  page,  opposite  the  question,  so  that 
we  are  relieved  of  the  duty  of  saying  whether,  in  this  re- 
spect, the  testimony  were  admissible  or  not. 

It  is  claimed  that  the  court  erred  in  sustaining  objections 
to  two  of  the  questions  put  to  Dr.  James  D.  Minkler.  The 
first  of  these  questions  was :  "  You  can  state  whether  if  the 
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plaiDtiff,  holding  the  horse  with  the  halter  in  his  hand,  re- 
ceived a  jerk  or  sudden  pulling,  and  a  kick  on  the  arm, 
what  the  effect  would  be  as  to  dislocations?  "  The  second 
was  this :  "  A  blow  breaking  the  bone  of  the  arm — the 
ulna — what  tendency  would  that  have  as  to  dislocations  at 
the  wrists?" 

Both  of  these  questions  were  objectionable,  and  rightly 
excluded.  They  were  hypothetical,  and  as  such  much  too 
indefinite,  not  being  confined  to  conditions  like  those  under 
which  the  plaintiff's  arm  was  injured.  Where  hypothet- 
ical questions  are  resorted  to  in  the  examination  of  expert 
witnesses,  they  must  be  so  framed  as  to  fairly  reflect  facts 
either  admitted  or  proved  by  other  witnesses,  otherwise  the 
testimony  drawn  out  by  them  can  have  no  real  value,  but 
may  do  much  harm  in  the  decision  of  the  case.  Besides, 
after  these  questions  were  ruled  out,  proper  ones  were  put, 
and  thus  the  opinion  of  the  witness  on  the  point  fully  ob- 
tained. In  these  rulings  of  the  trial  judge,  as  indeed  in 
all  others  respecting  the  admissibility  of  expert  testimony, 
we  see  no  cause  whatever  for  complaint. 

As  to  the  witness  Boyd,  he  being  neither  a  surgeon  nor ' 
physician,  the  question  put  to  him  respecting  the  condition 
of  the  plaintiff's  arm  in  January  following  the  injury,  ''as 
to  dislocation  at  the  wrist,"  was  rightly  rejected  on  the 
ground  of  his  incompetency.  He  was,  however,  properly 
permitted  to  tell  the  jury  how  the  arm  appeared  at  that 
time,  in  comparison  with  its  appearance  at  the  trial,  and 
this  was  as  far  as  he  was  competent  to  go. 

It  is  claimed  that  the  court  erred  in  permitting  the  wit- 
ness EUingsworth  to  testify  as  to  what  the  plaintiff  said  to 
him  respecting  his  arm  just  after  the  splints  were  removed. 
His  testimony  was  that  the  plaintiff  showed  his  arm,  and 
"said  he  felt  satisfied,  and  that  it  was  all  right."  It  is 
said  by  counsel  in  argument,  "that  the  plaintiff  was  no  ex- 
pert, and  he  knew  notliing  at  that  time  as  to  whether  his 
arm  was  all  right  or  not." 
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It  is  possible  that  the  plaintiff's  want  of  knowledge  on 
the  subject  rendered  his  opinion  expressed  to  this  witness 
of  very  little  or  no  real  value;  but  this  the  record  shows 
was  not  the  ground  on  which  its  exclusion  was  asked,  the 
objection  to  it  there  being  simply  that  what  he  had  said  was 
**  immaterial  and  irrelevant/'  which  very  clearly  was  unten- 
able. But  independently  of  this  technical  criticism  of  the 
objection  made  in  the  court  below,  we  think  the  admission 
entirely  competent  evidence,  and  of  considerable  value  in 
view  of  the  plaintiff's  testimony  respecting  the  condition 
and  his  use  of  his  arm,  especially  of  the  wrist  and  elbow 
joints,  and  of  the  injury  caused  by  his  fall,  in  endeavoring 
to  jump  over  a  saw-horse  some  time  afterwards.  There  is 
no  error  in  this  particular. 

The  errors  alleged  of  the  instructioiA  are  four.  The  first 
one  complained  of  was  in  reference  to  the  undertaking  of  a 
physician  and  surgeon  in  the  practice  of  his  profession.  It 
laid  down  the  rule  that  ^^  the  law  implies  an  undertaking 
on  his  part  that  he  will  use  a  reasonable  degree  of  care  and 
skill  in  the  treatment  of  his  patient,"  etc.,  and  that  he  is 
not  liable  in  damages  for  want  of  success,  "unless  it  is 
shown  to  result  from  a  want  of  ordinary  skill  and  learning, 
and  such  as  is  ordinarily  possessed  by  others  of  his  profes- 
sion, or  for  want  of  ordinary  care  and  attention." 

It  is  conceded  that  this  would  be  a  fair  statement  of  the 
law  applicable  to  the  ordinary  engagements  of  physicians 
and  surgeons,  wherein  they  undertake  no  more  than  what 
the  law  expects  of  them.  But  it  is  claimed  that  it  was  not 
applicable  to  the  case  at  bar,  for  the  reason,  as  we  under- 
stand counsel,  that  the  defendant's  engagement  was,  without 
qualification,  to  effect  a  complete  cure.  We  do  not  so 
understand  the  case  as  made  by  either  the  petition  or  the 
■evidence.  We  see  nothing  in  it  respecting  the  rights  and 
liabilities  of  the  parties  at  all  unlike  those  cases  where, 
without  special  agreement,  physicians  answer  to  the  ordin- 
ary calls  upon  them  by  the  sick  for  treatment.     No  special 
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agreement  is  here  either  allied  or  proved;  no  oertain  result 
from  the  service  rendered  by  the  defendant  was  asked  or 
promised.  And  so,  we  apprehend,  the  plaintiff's  coansel 
must  have  regarded  the  case  at  the  trial,  for  otherwise  their 
management  of  it,  especially  in  asking  an  instruction  upon 
the  implication  of  law,  which  was  given,  couched  in  sub- 
stantially the  same  language  as  that  of  the  one  now  objected 
to,  could  not  be  satis&ctorily  accounted  for.  The  instruc- 
tion stated  the  rule  correctly,  and  it  was  entirely  applicable 
to  the  evidence  before  the  jury. 

The  second  instruction  to  which  exception  is  taken 
was  in  these  words:  '^A  party  is  not  negligent  if  he  use 
all  the  skill  and  diligence  which  can  be  attained  by  reason- 
able means."  It  is  objected  to  this,  firsts  that  it  assumes 
''there  was  no  express  contract;"  and,  second^  that  it  is 
indefinite  and  vague,  and  does  not  say  what  party  or  who 
it  is,  whether  the  plaintiff,  defendant,  or  some  other  person. 
The  first  of  these  objections  is  sufficiently  answered  by 
what  we  have  said  respecting  the  nature  of  the  defendant's 
engagement;  and  as  to  the  second,  all  that  need  be  said  is, 
that  we  regard  the  criticism  as  being  without  any  merit 
whatever.  It  would  be  exceedingly  unjust  to  the  jury  to 
indulge  in  the  presumption  that  they  did  not,  or  possibly 
could  not,  comprehend  the  meaning  of  the  word  "party" 
in  this  instruction,  when  taken  in  connection  with  the  rest 
of  the  charge.  We  are  unwilling  to  admit  that  they  could 
have  been  sufficiently  stupid  to  have  supposed  that  any  one 
but  a  person  occupying  a  relation  similar  to  that  of  the 
defendant  to  the  plaintiff  was  meant. 

Exception  is  also  taken  to  the  charge  that,  "A  medical 
diploma  from  a  regularly  constituted  medical  college  is 
prima  fdoie  evidence  of  ordinary  skill."  It  is  true,  as 
claimed  by  plaintiff's  counsel,  that  there  was  no  issue  to 
which  this  was  applicable,  and  why  it  was  requested  or 
given  does  not  appear.  That  the  defendant  was  what  he 
held  himself  out  to  be,  a  competent  practitioner  of  the 
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healing  art,  was  not  disputed,  but  conceded  by  the  petition. 
He  was  sued  as  such.  The  gist  of  the  complaint  against 
him  was  simply  that  he  performed  his  work  on  the  injured 
limb  ^*  carelessly,  negligently,  and  unskillfuUy.'^  But  while 
the  ipstruction  was  uncalled  for,  it  is  not  possible  that  it 
could  have  prejudiced  the  plaintiff,  and  therefore  is  not  a 
sufficient  reason  for  setting  the  verdict  aside. 

And  finally,  it  is  claimed  that  there  was  error  committed 
in  giving  the  fourth  instruction  requested  by  the  defend- 
ant, which  was  that,  "The  patient  must  exercise  ordinary 
care  and  prudence,  and  obey  all  reasonable  instructions 
given  him  by  the  surgeon.^'  It  is  conceded  that,  as  an 
abstract  proposition  of  law,  the  instruction  may  have  been 
sound,  but  it  is  contended  that  there  were  no  facts  to  which 
it  was  applicable.  In  this  contention  we  think  counsel 
labor  under  a  mistake.  The  defendant  testified  that  at  the 
time  of  the  removal  of  the  splints,  he  "told  him  to  be' care- 
ful of  his  arm  and  work  it — ^flex  it — and  break  these  at- 
tachments of  the  ligaments  loose  therefrom  the  callous.'^ 
This  was  about  the  middle  of  December.  Instead  of  be- 
ing careful,  however,  it  is  shown  by  the  testimony  of  the 
plaintiff  himself  that  some  time  in  February  following^ 
and  while  his  arm  was  still  in  a  weak  condition,  he  injured 
it  to  some  extent  while  engaged  in  the  sport  of  jumping 
over  a  saw-horse  with  one  Boyd.  On  the  witness  stand  he 
said  of  this  affitir,  "I  was  on  the  ranch  of  Boyd.  I  think 
it  was  about  the  middle  of  February.  He  had  a  carpen- 
ter's saw-horse,  and  we  were  jumping  over  it,  and  in  jump- 
ing over  I  struck  on  the  top  of  the  horse,  and  it  broke 
down  under  me,  and  I  struck  across  with  my  back,  and 
fell  over  that  way,  and  struck  the  ground  with  my  hand, 
and  I  got  up  and  saw  the  wrist  was  swollen  a  little.'^ 
And  on  this  point  there  is  the  testimony  of  several  Avit- 
nesses  to  the  effect  that  the  plaintiff  told  them  in  sub- 
stance that  "his  arm  was  all  right  until  he  fell  over 
a  saw-horse  and  broke  it  again,''  that  this  fall   "was 
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what  threw  it  out  of  place  at  the  wrist  and  elbow," 
etc.  There  was  at  least  sufficient  evidence  of  this  sort 
before  the  juiy  to  warrant  a  finding  that  the  disloca- 
tions complained  of  were  caused  by  this  fall,  and  not  by 
the  kick  which  produced  the  fracture.  There  is  no  error 
complained  of  for  which  a  new  trial  should  be  graqted, 
and  the  judgment  will  be  affirmed. 


Judgment  affirmed. 
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Prentis  D.  Chenets-,  executor,  APPELLAJirr,  V.  Theo- 
dore L.  Cooper  et  al.,  appellees. 

BUI  of  exceptions.  A  judgment  was  rendered  in  the  district 
court  on  the  5th  day  of  October,  1882,  and  the  term  closed  on 
that  day.  On  the  Ist  day  of  December,  1882,  a  bill  of  excep- 
tions was  submitted  to  the  attorneys  for  the  defendant  in  error, 
who  made  the  following  indorsement  thereon :  *^  Examined  and 
found  correct,  Dec.  1,  1882,"  and  signed  the  same  and  returned 
the  bill  to  the  plaintiff  in  error.  On  a  motion  being  filed  in 
the  supreme  court  to  quash  the  bill  of  exceptions)  because  not 
completed  and  signed  within  the  time  required  by  law,  Heldf 
That  the  defendants'  attorneys,  by  not  objecting  to  the  bill  on 
that  ground,  and  certifying  to  the  correctness  of  the  same,  had 
waived  the  objection. 


14 

418 

81 

10 

32 

896 

14 

413 

fiO 

927 

MonON  to  quash  bill  of  exceptions. 


"^ 


414       SUPREME  COURT  OF  NEBRASKA, 

Cheney  t.  Cooper. 

Applegd  &  SoUy  for  the  motion. 

Mcmm  &  Whedon,  contra. 

By  the  CJourt. 

A  trial  was  had  in  this  case  at  the  October  term^  1882^ 
of  the  district  court  of  Johnson  county^  and  judgment  ren- 
dered in  favor  of  the  defendants.    On  the  5th  daj  of  that 
month  the  court  adjourned  sine  die,     A  bill  of  exceptions 
was  prepared  by  the  plaintiff's  attorneys  and  submitted  to 
the  attorneys  for  the  defendants^  who  made  the  following 
indorsement  thereon:  ^'Examined and  found  correct    Dec 
1^  1882/'  and  signed  the  same  and  returned  it  to  the  plain- 
tiff's attorneys.    The  bill  was  signed  by  the  judge  on  the 
4th  day  of  December,  1882.     The  defendants'  attorneys 
now  move  to  quash  the  bill  of  exceptions,  *^  because  not 
completed  and  signed  by  the  court  within  tiie  time  required 
by  law."    This  motion  is  supported  by  an  affidavit,  in 
which  it  is  stated  that  the  bill  was  presented  to  the  plain- 
tiff's attorneys  on  the  1st  day  of  December,  1882.     There 
is  no  order  in  the  record  extending  the  time  within  which 
the  bill  of  exceptions  should  be  prepared  and  submitted  to 
the  adverse  party.     Nor  does  it  appear  that  an  order  of 
that  kind  was  made.     The  only  question  for  determination 
therefore,  is  the  effect  of  the  indorsement  on  the  bill  by 
the  defendants'  attorneys.     The  statute  authorizes  the  prep- 
aration and  signing  of  a  bill  of  exceptions  after  the  close  of 
the  term  at  which  the  decision  is  rendered.     It  provides  that 
a  draft  of  the  proposed  bill  shall  be  served  upon  the  ad- 
verse party  or  his  attorney  within  a  certain  specified  time, 
and  for  the  proposal  of  amendments  to  the  bill  by  the  ad- 
verse party.   While,  if  insisted  upon,  the  bill  must  be  pre- 
sented to  the  judge  for  his  signature  within  the  time  re- 
quired by  law,  yet  this  requirement  may  be  waived,  and 
when  a  bill  containing  a  certificate  from  the   adverse 
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party  that  it  is  correct,  without  any  objection  as  to  the 
time  he  received  it,  or  that  the  period  has  elapsed  within 
which  the  bill  shoald  have  been  pi'epared  and  submitted 
to  him,  is  submitted  to  the  judge  for  his  signature,  it  is 
his  duty  to  sign  the  same.  A  party  must  act  in  good 
faith.  If  he  object  to  the  bill  for  any  reason  other  than 
it  is  inaccurate,  he  must  rely  upon  such  objections,  and  re- 
fuse to  receive  and  retain  the  bill  for  examination.  He 
•cannot  be  permitted  to  say  in  e£Pect,  '^  I  am  satisfied  with 
the  bill  as  prepared,"  and  afterwards  move  in  this  court  to ' 
^uash  the  same  upon  some  ground  that  existed,  and  to 
which  he  made  no  objections  at  the  time  he  indorsed  his 
approval  thereon.  If  a  bill  is  presented  to  the  adverse 
party  out  of  time,  the  proper  course  is  to  refuse  to  receive 
it.  The  plaintiff  in  error  will  then  be  advised  of  the  ne- 
cessity of  securing  if  possible  an  extension  of  time.  The 
motion  must  be  overruled. 


Motion  overruled. 


Same  v.  Same. 

1.  TJsory.     A  oegotiable  promissory  note  secured  by  mortgage, 

transferred  to  a  bona  fide  purchaser  without  notice  before  due, 
and  for  value,  is  not  subject  to  the  defense  of  usury. 

2.  Dismissal  of  action.    Where  an  action  is  dismissed  by  the 

court,  without  a  hearing  upon  the  merits,  the  order  of  dismis- 
sal will  not  be  a  bar  to  a  fliture  action. 

•8.  Iiimitatioil  of  actions.  An  action  upon  a  mortgage  ^ill 
not  be  barred  until  ten  years  from  the  time  the  cause  of  action 
accrued. 

Appeal  from  Johnson  county.    Tried  below  before 
IVeaveb,  J. 

Mdson  &  Whedon  (P.  D.  Cheney  with  them),  for  ap- 
pellant. 


H 

415 

16 

fflH 

17 

860 

18 

8S8 

90 

196 

-2L 

634 

14 

28 

378 

14 

415 

34 

615 

14 

4  In 

41 

421 

14 

415 

61 

490 

64 

622 

14 

415 

56 

190 

,66 

SH6 

416       SUPREME  COURT  OF  NEBRASKA, 

Cheney  v.  Cooper. 

The  judgment  is  not  a  bar.  HuU  v,  Blake,  13  Mass.^ 
155.  Weller  v.  Moore,  49  Mo.,  229.  Wharton's  Ev.^ 
§  781.  3  Blackstone,  296.  Freeman  on  Judgments,  § 
261.  JJomc  V.  Brown,  16  How.,  365.  Pillow  v.  ElUoU,. 
25  Texas,  323. 

T.  Appleget  &  Son,  for  appellees,  cited:  Hendrix  v. 
Rieman,  6  Neb.,  523.  Covington  v.  Sargent,  27  Ohio 
State,  233.  Day  v.  Valitte,  25  Ind.,  43.  Sims  t?.  Zane^ 
24  Penn.  State,  243. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  executed  in  the 
year  1875  by  Cooper  and  wife  upon  certain  real  estate  in 
Johnson  county.  It  is  alleged  that  Joy  and  wife  claim  an 
interest  in  the  premises.  The  defendants  admit  the  execu- 
tion of  the  mortgage,  but  plead  as  defenses  thereto:  Mrd, 
Usury.  Second,  Deny  that  William  G.  Davis  was  ever 
the  lawful  owner  of  said  mortgage  and  accompanying  notes, 
but  allege  that  said  Davis  was  and  is  an  imaginary  person. 
Third,  That  in  1878  said  Davis  commenced  an  action  on 
said  notes  and  mortgage  in  the  United  States  circuit  court 
for  the  district  of  Nebraska  against  these  defendants,  and 
a  judgment  was  rendered  thereon  in  their  favor.  Fourth, 
That  the  cause  of  action  did  not  accrue  within  five  years. 
Judgment  was  rendered  in  favor  of  the  defendants,  and  the 
action  dismissed.     The  plaintiff  appeals  to  this  court. 

It  is  unnecessary  to  determine  whether  there  is  usury  in 
the  original  contract  or  not,  as  the  proof  clearly  tends  to 
prove  that  Davis  purchased  the  notes  in  question  before 
maturity  for  a  valuable  consideration,  and  without  notice 
of  any  defense  thereto.  This  being  so  he  took  them  free 
from  the  defense  of  usury.  Wortendyke  v.  Meehan,  9 
Neb.,  221.  And  a  bona  fide  purchaser,  for  value,  of  a 
negotiable  promissory  note  secured  by  mortgage,  before 
maturity  and  without  notice,  takes  the  mortgage  as  he 
does  the  note,  discharged  of  all  equities  which  may  exist 
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between  the  original  parties.  Webb  v.  HoseUon,  4  Neb., 
308.  Mosea  v.  Oomstack,  Id.,  516.  Oarpenter  v.  Lcmga/n, 
16  Wall.,  271.  Pierce  v.  Faunce,  47  Me.,  507.  PoUa  v. 
BlachweU,  4  Jones  Eq.,  58.  Fisher  v.  Otis,  3  Chand.^  88. 
Reeves  v.  Scully,  Walk.  Ch.,  248. 

The  testimony  of  B.  F.  Perkins  shows  that  he  com- 
menoed  an  action  of  foreclosure  on  some  of  the  notes  in 
question  in  the  district  court  of  Johnson  county  in  the 
name  of  Mary  D'Arcy,  which  action  was  dismissed;  but 
when  the  action  was  commenced,  or  the  reason  for  dis- 
missing the  same,  does  not  appear,  and  the  testimony  is  too 
indefinite  as  against  the  positive  evidence  in  favor  of  Davis, 
to  show  that  she  was  the  owner  of  the  notes  or  any  of  them. 
It  appears  thai  in  1878  an  action  was  commenced  to  fore- 
close the  mortgage  in  question  in  the  circuit  court  of  the 
United  States  and  that  the  court  made  an  order  requiring 
Davis  to  appear,  and  submit  to  an  examination  in  said 
cause.  That  the  time  for  such  examination  was  extended 
until  the  3d  day  of  January,  1880,  prior  to  which  time  it 
is  alleged  that  Davis  died.  And  the  following  order  was 
on  the  12th  day  of  January,  1880,  made  in  said  court: 
"Said  plaintiff  having  failed  to  comply  with  the  order  of 
this  court  entered  herein  on  the  14th  day  of  November, 
1879,  it  is  now  ordered  by  the  court  that  this  cause  be 
and  the  same  is  hereby  dismissed,  at  the  costs  of  said  plain- 
tiff." 

On  the  21st  of  the  same  month  a  motion  was  made  to 
revive  said  judgment  in  favor  of  Cheney  as  executor  of  the 
estate,  when  the  following  order  was  made:  "Upon  due 
consideration  of  the  motions  of  said  plaintiff  for  an  order 
of  dismissal  entered  herein,  t.nd  for  an  order  of  revivor 
herein,  it  is  this  day  ordered  by  the  court  that  said  motions 
be  and  the  same  are  hereby  denied,  and  said  case  to  stand 
dismissed.'^ 

It  is  contended  by  the  appellees  that  this  is  a  final  judg- 
ment, which  is  conclusive  of  the  rights  of  Cheney  as  exeou- 
29 
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tor  of  Davis,  and  the  case  of  Hendrix  v.  RiemaUy  6  Neb., 
516,  is  cited  to  sustain  that  position.  In  that  case  the  ac- 
tion was  revived  in  the  name  .of  Jennie  A.  Rieman  as  ad- 
ministratrix of  the  estate  of  S.  D.  Rieman,  deceased.  The 
defendant  answered,  denjring  that  Jennie  A.  Rieman  was 
administratrix.  The  testimony  was  not  preserved*  and  the 
oonrt  held  that  it  must  be  presumed  that  the  findings  were 
based  on  sufficient  proof.  The  circuit  court  does  not  find 
that  Cheney  was  not  executor  of  the  estate  of  Davis,  nor 
does  it  appear  that  its  refusal  to  permit  the  action  to  be 
revived  was  upon  that  ground.  So  far  as  this  record  dis- 
closes there  has  been  no  adjudication  upon  that  question. 
A  judgment  to  be  conclusive  must  be  final  and  upon  the 
merits.  But  where  there  has  been  no  trial  or  no  submis- 
sion of  the  case  on  the  pleadings,  a  judgment  of  non-suit  is 
not  conclusive.  The  rule  is  thus  stated  by  the  supreme 
court  of  the  United  States:  *' A  judgment  of  non-suit  is 
only  given  after  the  appearance  of  the  defendant,  when 
from  any  delay  or  other  fault  of  the  plaintiff,  against  the 
rules  of  law  in  any  subsequent  stage  of  the  cause,  he  has 
not  followed  the  remedy  which  he  has  chosen  to  assert  his 
claim  as  he  ought  to  do.  For  such  delinquency  or  mistake 
he  may  be  non^proa^d,  and  is  liable  to  pay  the  costs.  But 
as  nothing  positive  can  be  implied  from  the  plaintiff's 
error  as  to  the  subject  matter  of  his  suit,  he  may  reassert  it 
by  the  same  remedy  in  another  suit  if  it  be  appropriate  to 
his  cause  of  action,  or  by  any  other  which  is  so  if  the  first 
was  not.^'  Homer  v.  Brown,  16  How.,  365.  Wells  Res 
Adjudicata,  §  453.  It  is  pretty  clear  that  the  judgment 
of  dismissal  in  the  U.  S.  circuit  court  is  not  a  bar. 

The  only  remaining  question  is  that  of  the  statute  of 
limitations,  it  being  contended  that  more  than  five  years 
have  elapsed  since  the  notes  became  due. 

In  Hale  v.  Christy,  8  Neb.,  264,  it  was  held  that  an 
action  to  foreclose  a  mortgage  could  be  brought  at  any 
time  within  ten  vears  from  the  time  the  cause  of  action 
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accrued.  As  the  statute  would  run  against  the  note  in 
five  years,  it  is  probable  that  after  the  expiration  of  that 
time  the  remedy  would  be  against  the  mortgaged  premises 
alone,  but  that  question  does  not  arise  in  this  case. 

The  testimony  tends  to  show  that  the  plaintiff  is  entitled 
to  recover,  and  against  this  testimony  there  is  an  entire 
&ilure  of  proof.  There  are  a  number  of  vague  insinua- 
tions, as  that  Davis  was  a  myth,  that  this  is  a  mere  device 
to  evade  the  usury  laws,  etc.,  but  no  evidence  upon  those 
points.  Courts  must  be  governed  by  the  testimony  in  a 
case,  and  have  no  authority  to  base  a  judgment  on  mere 
conjecture.  The  judgment  of  the  district  court  is  reversed, 
and  as  the  testimony  is  all  before  the  court  a  decree  of  fore- 
closure will  be  entered  in  this  court  in  favor  of  the  plain- 
tiff. 

Decree  accordingly. 


A1A.THIAS  Panko,  ptiAtntiff  in  error,  v.  Samuel 

Irwin,  dependant  in  error. 

Practice.  The  title  to  the  land  in  controversy  having  been  ob- 
tained by  the  plaintiff  in  error  through  a  conveyance  from  the 
defendant,  in  whom  it  was  found  to  be  by  the  judgment  sought 
to  have  reversed,  to  the  end  that  the  litigation  may  cease,  and 
each  party  left  secure  in  his  rights,  it  is  ordered  that  the  peti- 
tion in  error  be  dismissed  at  the  costs  of  the  plaintiff  in  error. 

Error  to  the  district  court  for  Otoe  county.     Tried  be- 
low before  Pound,  J. 

Mason  &  Whedon,  for  plaintiff  in  error. 

J.  L,  MitcheU,  for  defendant  in  error. 

Lake,  Ch.  J. 

By  the  judgment  of  the  district  court  brought  here  for 
review,  the  legal  title  to  the  land  in  question  was  found  to 
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be  in  the  defendant  in  error.  Since  the  petition  in  error 
in  this  case  was  filed,  Irwin's  ownership  has  been  recog- 
nized by  Panko,  by  taking  a  conveyance  of  the  premises 
under, him.  The  controversy  between  them  respecting  the 
title  being  thus  terminated,  to  the  end  that  the  litigation 
may  cease,  it  is  moved  on  behalf  of  Panko  that  such  an 
order  may  be  made  in  the  case  as  will  secure  that  result, 
and  at  the  same  time  confirm  the  title  in  him. 

This  can  be  successfully  accomplished  probably  in  either 
of  two  ways,  viz.,  by  reversing  the  judgment  of  the  district 
court  and  dismissing  the  action  brought  by  Irwin  for  the 
land,  or  by  dismissing  the  petition  in  error,  thereby  leaving 
the  judgment  in  his  favor  intact,  to  inure  to  Panko's  benefit 
by  force  of  the  conveyance  before  referred  to. 

While  either  of  these  methods  would  be  eflFectual  in  the 
accomplishment  of  the  desired  object,  an  objection  lies  to  the 
former,  in  this,  that  there  being  no  stipulation  by  Irwin  as 
to  the  course  to  be  pursued,  it  might  have  the  effect  also 
to  prejudice  him,  at  least  in  tlie  matter  of  costs,  to  which 
by  the  judgment  he  is  entitled.  And  in  addition  to  this,  it 
would  seem  to  be  unfair  to  the  court  below  to  reverse  its 
judgment  in  the  absence  of  a  stipulation  that  it  should  be 
done,  and  without  giving  any  sufficient  reason  for  doing  it 
To  the  latter,  however,  there  can  be  ne  serious  objection 
made  by  anyone.  By  pursuing  it,  both  parties  would  be 
left  in  possession  of  all  their  rights — ^Panko  to  the  fee  of 
the  land  through  the  conveyance  from  Irwin,  and  the  latter 
to  his  costs,  to  which,  both  in  the  court  below  and  here,  in 
the  absence  of  an  agreement  to  the  contrary,  he  seems  to 
be  entitled. 

The  petition  in  error  will  therefore  be  dismissed  at  the 
costs  of  the  plaintiff  in  error. 

Judgment  acxx)rdingly. 
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The  B.  &  M.  R.  R.  Co.,  plaintiff  in  ebror,  v. 
Christian  Schluntz,  defendant  in  error, 

1.  Eminent  Domain :    witness.    The  owner  of  land  taken  for 

right  of  way  by  a  railroad  company,  having  resided  upon  and 
improved  it  for  several  years,  who  swears  that  he  knows  what 
it  is  worth,  is  a  competent  witness  on  the  question  of  its  value. 

2.    :    .    So,  too,  are  other  persons  who  have  resided  for 

several  years  in  the  immediate  neighborhood  of  the  land,  and 
who  seem,  upon  examination,  to  be  well  informed  of  its  situa- 
tion, condition,  and  value. 

8.    :     :     DAMAGES.     On  the  trial  of  a  question  of 

damages  for  an  injury  to  growing  crops,  neither  science  nor 
unusual  skill  being  involved,  the  witnesses  should  be  confined 
in  their  testimony  to  a  statement  of  the  facts  showing  the  in- 
jury, and  should  not  be  permitted  to  express  opinions  as  to  the 
amount  of  the  damage  or  loss  occasioned  thereby.  M  ax  well,  J. , 
dissenting. 

4.  Railroad :    damages  tor  right  of  way.    An  award  of  dama- 

ges, under  the  statute,  for  right  of  way  for  a  railroad,  embraces 
only  those  damages  which  may  reasonably  be  anticipated  upon 
the  assumption  that  the  road  will  be  built  and  operated  with 
due  care  and  skill,  and  with  no  unnecessary  injury  to  property 
outside  of  the  right  of  way. 

5.  Appeal  from  Award.    An  appeal  from  the  award  of  com- 

missioners takes  to  the  district  court  only  those  matters  covered 
by  the  award.  It  does  not  include  wanton  or  negligent  injuries 
done  to  growing  crops  outside  of  the  right  of  way  during  the 
construct  ion  of  the  road. 

6.  Instruction  to  Jury.    The  objection  to  an  instruction  that 

it  is  not  suflSiciently  explicit,  especially  in  civil  cases,  will  not 
be  regarded  unless  the  matter  were  brought  to  the  attention  of 
the  trial  court  by  a  request  for  one  that  was  satisfactory. 

Error  to  the  district  court  for  Cass  county.     Tried 
below  before  Pound,  J. 

Marqu£tt  &  Deweeae,  for  plaintiff  in  error,  on  question 
of  damages  and   method  of  examining  witnesses,  cited : 
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Bailroad  Oo.,  in  MaJHer  o/,  53  Barb.,  457,  35  Howard's 
Pr.  (N.  Y.),  420.  22.  JB.  Oo.  v.  Emnrnd,  27  Pa.  St.,  99. 
B.  B.  Oo.  V.  Lazarus,  28  Pa.  St,  203.  M.  F.  JB.  B.  Co. 
V.  DoraUy  17  Minn.,  188.  B.  B.  Oo.  v.  Payne,  16  Barb.^ 
273.  B.  B.  Oo.  V.  Y(myy  33  Pa,  St.,  175.  The  damages 
are  to  be  shown  by  &cts,  but  most  be  estimated  hj  the 
jury,  and  not  of  opinions  of  witnesses.  EvanmUs  B.  B.  v. 
FUzPatricky  10  Ind.,  120.  Farrard  v.  O.  B.  B.,  21  Wis., 
436.  Harrison  v.  Iowa  B.  B.,  36  la.,  323.  Alabama  B. 
B.  V.  Burketty  42  Ala.,  83.  F.  E.  &  M.  V.  B.  B.  v.  Whalm, 
11  Neb.,  587.  (My  of  Parsons  v.  Lindsay,  26  Kan.,  430. 
Damages  outside  of  right  of  way.  Eaton  v.  B.  B.,  59  Me., 
520.  Mills  on  Eminent  Domain,  sec  220.  Pmry  v. 
Worcester,  6  Gray.,  544. 

Ohapman  &  Beeson,  for  defendant  in  error,  on  compe- 
tency of  witnesses,  cited :  SmaUey  v.  B.  B.,  36  Iowa,  571. 
Snyder  v.  B.  B.,  25  Wis.,  60.  DalzeU  v.  Davenport,  12 
Iowa,  440.  Damages:  B,  B.  v.  MoOomb,  60  Me.,  290. 
B.  B.  V.  McOlure,  29  Ind.,  536.  B.  B.  v.  Lee,  13  Barb., 
169.  Mason  v.  B.  B.,  31  Me.,  215.  Mills  on  Eminent 
Domain,  sees.  165,  168.     Cooper  t?.  Bandall,  59  111.,  317, 

Lake,  Ch.  J. 

The  matters  assigned  for  error,  and  relied  on  by  counsel 
as  cause  for  a  reversal  of  the  judgment,  are  found  in 
the  evidence  on  the  question  of  damages,  and  in  the  in- 
structions of  the  court  to  the  jury.  The  first  point  made 
by  counsel  for  the  plaintiff  in  error  in  their  brief  is,  that 
the  defendant  and  certain  of  his  witnesses  were  permitted 
^'  to  testify  as  to  the  value  of  the  land  before  and  after  the 
location  of  the  road,  witliout  showing  themselves  qualified 
to  fix  such  values." 

The  defendant  himself  was  the  first  witness  called.  He 
was  subjected  to  a  very  lengthy  examination  upon  the  ques- 
tion of  his  competency  to  testify  as  to  the  value  of  the 
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property.  He  swore  explicitly  that  he  knew  its  value^  and 
from  the  fact  that  he  had  lived  there  for  twelve  years^  had 
made  the  improvements  upon  it^  and  appears  to  have  pos- 
sessed ordinary  intelligence  at  leasts  I  am  satisfied  he  was 
qualified  to  give  his  opinion  on  that  point.  So^  too^  of  the 
other  witnesses^  most  of  whom  were  residents  of  the  im- 
mediate neighborhood^  and  all  of  them  well  acquainted 
with  the  property  for  several  years,  and  evidently  as  well 
informed  as  to  its  situation,  condition,  and  value  as  any 
that  could  have  been  called.  In  this  respect  there  was  no 
error. 

The  second  objection  urged  to  the  ruling  of  the  court 
on  the  admissibility  of  evidence  is,  that  several  of  the  wit- 
nesses were  permitted,  against  objection,  to  give  their  opin- 
ions as  to  the  amount  of  damages  which  the  defendant  had 
sustained  on  account  of  the  location  of  the  road,  and  its 
subsequent  construction  by  the  railroad  company. 

It  appears  from  the  bill  of  exceptions  that  several  wit- 
nesses were  examined  as  to  the  injury  done  to  certain  grow- 
ing crops,  outside  of  the  right  of  way,  during  the  construc- 
tion of  the  road,  by  those  engaged  in  it.  In  this  connec- 
tion several  witnesses  were  permitted  to  g:ive  their  opinions 
directly  as  to  the  amount  of  the  damages  done.  Referring 
to  some  growing  rye,  the  defendant  himself  was  asked: 
"What  damage  was  done  to  the  crop?"  The  answer  was 
"  About  ten  dollars."  To  a  similar  inquiry  respecting  some 
wheat,  this  witness  answered :  "  The  damage  to  the  wheat 
crop  was  eighty-five  dollars."  Testimony  of  like  import 
was  given  by  two  or  three  of  the  other  witnesses,  one  of 
them,  Henry  Inhelder,  swearing  that  the  damage  to  the 
wheat  was  $100.  This  was  received  under  objections  as  to 
its  competency. 

In  ruling  upon  this  testimony,  I  think  the  court  erred. 
Even  if  those  injuries  outside  of  the  right  of  way  were  a 
proper  subject  of  inquiry  in  this  suit,  which,  however,  I  do 
not  admit,  the  amount  should  have  been  left  exclusively  to 
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the  jury  to  find  from  descriptions  given  hj  the  witnesses  of 
the  crops,  their  value,  and  the  particular  injuries  done  to 
them.  EvansviUe,  etc.,  Railroad  Co*  v,  FUzpairick,  10  lud., 
120.  Ferrand  v.  The  C.  &  N.  W.  B.  B.  Co.,  21  Wis.,  435. 
Lincoln  v.  Saratoga  and  Schenectady  B.  B.  Co.y  23  Wend., 
425.  Alabama  &  F.  B.  B.  Go.  v.  BurkeU,  42  Ala.,  185. 
Harrison  v.  JB.  i2.,  36  Iowa,  323.  The  question  of  the 
amount  of  the  damages  sustained  by  the  trespass  upon 
these  crops  was  not  one  which  called  for  expert  testi- 
mony. Neither  science  nor  unusual  skill  was  involved 
in  its  solution.  It  was  one  which  the  jury,  when  the 
particulars  of  the  injuries  were  brought  to  their  notice, 
were  quite  as  competent  to  answer  as  were  the  witnesses; 
and  besides,  its  decision  was  within  their  own  exclusive 
jurisdiction,  which  ought  not  to  have  been  invaded. 

But  I  am  of  opinion  that  back  of  this  question  of  the 
competency  of  evidence  lies  the  fact  that  this  matter  of  dam- 
ages by  trespasses  upon  property  outside  of  the  right  of 
way,  was  not  then  before  the  court  for  decision.  The  case 
had  been  brought  there  by  an  appeal  from  an  awaixi  of 
damages  by  commissioners,  under  the  statute,  for  the  right  of 
way  for  a  railroad  across  the  defendant's  land.  This  award 
embraced  only  those  damages  which  could  then  have  been 
reasonably  anticipated  upon  the  assumption  that  the  road 
would  be  constructed  and  operated  with  due  care  and  skill, 
and  with  no  unnecessary  injury  to  crops  or  property  not 
within  the  right  of  way.  Pierce  on  Railroads,  218.  It 
did  not  embrace  those  seemingly  wanton  or  negligent  in- 
jm'ies  to  growing  crops,  outside  of  the  right  of  way,  by 
driving  teams  hitched  to  plows,  scrapers,  etc.,  through  them, 
described  by  several  of  the  witnesses.  The  appeal  brought 
to  the  district  court,  for  decision  by  a  jury,  precisely  the 
same  questions  that  were  covered  by  the  award,  and  none 
other.  Matters  which  the  commissioners  could  not  prop- 
erly have  considered  to  enhance  the  amount  of  their  award 
were  not  proper  to  be  given  to  the  jury  to  affect  their  verdict. 
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In  the  charge  of  the  court  to  the  jury  I  see  nothing 
of  which  complaint  can  reasonably  be  made^  especially  by 
the  plaintifip.  The  third  instruction  given  at  the  request  of 
the  defendant  seems  to  be  r^arded  by  counsel  as  clearly 
erroneous.  By  it  tJie  jury  were  told  to  consider  "any  facts 
which^  from  the  testimony,  they  should  find  injured  the 
value  of  the  premises,  by  a  proper  and  l^al  use  of  the 
road."  There  was  no  error  in  this  instruction.  It  was 
objected  to,  it  seems,  "in  view  of  the  character"  of  some 
of  the  testimony  before  the  jury,  especially  that  portion  re- 
ferring to  the  damages  to  the  growing  grain,  to  which  I 
have  already  adverted.  The  error,  it  seems  to  me,  lies  not 
in  the  instruction,  but  rather  in  the  admission  of  the  illegal 
testimony,  against  objection,  respecting  the  trespasses  to  the 
growing  crops. 

The  objection  that  one  of  the  instructions  was  not  suffi- 
ciently explicit  cannot  be  sustained.  In  a  civil  case  espe- 
cially, before  this  complaint  will  be  regarded,  the  matter 
must  have  been  brought  to  the  attention  of  the  trial  court 
by  a  request  for  a  satisfactory  instruction,  which  was  re- 
fused.    The  SU/ux  (My  B.  B.  Co.  v.  Brown,  13  Neb.,  317. 

For  the  errors  I  have  pointed  out,  by  which  the  verdict 
may  have  been  increased  to  the  amount  of  one  hundred  and 
ten  dollars  above  what  it  would  otherwise  have  been,  the 
judgment  should  be  revei3»ed  and  a  new  trial  granted,  unless 
a  remiitUwr  to  that  extent  be  duly  entered.  If,  however, 
such  remittitwr  be  filed,  the  judgment  so  modified  should  be 
affirmed. 

Judgment  affirmed. 

Maxwell,  J.,  dissented  from  the  third  point,  as  stated 
in  the  syllabus. 


^ 
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Smith,  plaintipp  in  error,  v.  Claudius  Jonbb  et 
al.,  appellees  and  defendanib  in  error. 

1.  Assignment :    absignob  :    absignsk.    The  assignor  of  prop- 

erty, assigned  for  the  benefit  of  creditors  generally,  has  no  such 
interest  in  the  distribution  as  will  enable  him  to  maintain  an 
action  for  an  injunction  to  restrain  its  appropriation  by  a  single 
creditor  through  proceedings  in  attachment. 

2.  _ :     .    To  such  an  action  the  assignee  has  no  right, 

on  his  own  motion,  to  come  in  as  a  defendant. 

ft.  Equity.  A  defendant  in  an  attachment  suit  cannot  have  the 
aid  of  equity  to  prevent  a  sale  of  the  attached  property  under  an 
order  of  the  court,  on  a  ground  that  would  have  been  equally 
available  to  him  in  that  suit. 

Two  cases  on  error  and  appeal  from  the  district  court  of 
Seward  county.    Heard  below  before  George  W.  Post,  J. 

D,  C.  McKUlip  and  Harwood  &  AmeSy  for  plaintifis. 

Hastings  &  McOintie  and  Oeorge  W,  Lowley,  for  defen- 
dants. 

Lake,  Ch.  J. 

This  record  comes  here  both  by  appeal  and  by  proceed- 
ings in  error.  The  appeal  is  by  Ashton,  the  original 
plaintiff,  and  the  petition  in  error  by  Smith,  who  sought, 
unsuccessfully,  to  be  let  in  as  a  party  defendant. 

Ajshton  was  a  member  of  a  co-partnership  or  firm,  com- 
posed of  himself  and  Peter  Hinnegan,  and  known  as 
Hinnegan  &  Ashton.  The  object  of  the  action  was  two- 
fold. First,  to  obtain  an  injunction  against  the  confirma- 
tion of  a  sale  of  certain  real  estate  belonging  to  the  firm, 
which  had  been  seized  in  attachment  and  sold  by  order  of 
the  court  as  the  individual  property  of  Hinnegan,  whoheld 
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the  l^al  title  in  his  own  name,  at  the  suit  of  the  State 
Bank  of  Nebraska  against  said  Hinn^an  and  Aahton^  on 
a  partnership  indebtedness;  and^  secandy  for  an  acoounting 
between  himself  and  Hinnegan  respecting  the  partnership 
business^  and  the  application  of  said  real  estate  toward  the 
payment  of  the  debts  of  the  firm^  it  having  been  rendered 
insolvent  by  the  absconding  of  Hinnegan  with  a  large  sum 
of  its  money. 

Smithes  claim  to  be  made  a  party  rested  upon  the  fact 
thatj  after  the  absconding  of  Hinnegan^  Ashton^  acting  for 
the  firm^  had  made  to  him  an  assignment  of  the  partner- 
ship effects,  including  the  property  in  question,  for  the 
benefit  of  all  of  their  creditors,  his  object  being'  the  preser- 
vation of  the  estate  of  the  insolvents  for  a  ratablo  distri- 
bution, conformable  to  the  trust  he  had  assumed.  The  fact 
of  Ashton  having  made  the  assignment  was  not  disclosed 
by  his  petition,  but  was  brought  into  the  case  by  the  answer 
of  the  defendants. 

In  the  orderly  examination  of  the  questions  presented, 
it  will  be  best  to  inquire  first  whether  Ashton  is  in  an  at- 
titude to  maintain  his  action.  The  defendants  contend  that 
he  is  not,  and  so  the  court  below  seems  to  have  held.  Two 
reasons  are  urged  why  he  cannot  maintain  the  action. 
First.  Because  by  his  deed  of  assignment,  he  had  divested 
himself  of  all  interest  in,  and  control  of,  the  property,  and 
conferred  them  upon  the  assignee.  Second.  Having  been 
a  party  defendant  in  the  attachment  suit,  and  thus  had  hL«: 
day  in  court  respecting  the  disposition  to  be  made  of  the 
property,  he  cannot  now  be  heard  to  question  the  correct- 
ness of  the  judgment  by  which  the  sale  was  made. 

It  is  quite  possible  that  there  might  be  circumstances 
which  would  entitle  an  assignor  to  the  aid  of  the  equity 
power  of  a  court  in  the  proper  enforcement  of  such  a  trust ; 
but;  however  that  may  be,  it  is  certain  that  none  such  are 
here  shown.  Doubtless,  Ashton  has  a  pecuniary  interest  in 
having  the  property  of  the  partnership  go  toward  the  pay- 
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ment  of  the  firm  debts ;  but  whether  it  shall  be  taken  by 
a  single  one  of  the  creditors^  or  distributed  among  them 
ipto  raJta^  cannot  concern  him.  B7  the  sale  under  the  at- 
tachment, the  proceeds  will  go  to  the  State  Bank,  a  creditor 
of  the  firm,  whereby  the  result  to  Ashton  will  be  essen- 
tially the  same  as  if  a  distribution  were  to  be  made  by  the 
assignee.  This  appropriation  of  the  property  by  a  single 
creditor  of  the  firm  may  be  of  some  consequence  to  the 
others,  but  I  fail  to  see  how  it  can  possibly  be  of  any  to 
the  assignor.  I  conclude,  therefore,  that  as  against  the  State 
Bank  especially,  the  plaintiff  exhibits  no  such  interest  in 
lihe  object  to  be  attained  by  the  injunction  as  will  enable 
him  to  maintain  the  action.  And,  inasmuch  as  the  claim 
of  the  bank  will  exhaust  the  property  covered  by  the  at- 
tachment, it  is  unnecessary  to  inquire  as  to  the  other  defen- 
dants— the  individual  creditors  of  Hinnegan — ^in  this  con- 
nection. 

But  how  does  the  fact  that  Ashton  was  a  party  defendant 
in  the  attachment  suit  affect  his  present  standing  before  the 
court?  Is  he  entitled  to  equitable  relief  as  against  a  judg- 
ment to  which  he  was  a  party  ?  In  that  suit,  the  property 
in  question  was  attached,  and  by  the  judgment  of  the  court, 
ordei^ed  to  be  sold  as  belonging  to  Hinnegan  alone.  In 
obedience  to  that  judgment,  a  sale  was  made  without  ob- 
jection by  Ashton  to  this  or  any  of  the  steps  in  the  attach- 
ment proceedings  leading  up  to  it.  ''Having  made  no  ob- 
jection in  that  case,  during  its  progress,  to  the  character  im- 
pressed upon  the  property  by  the  judgment  of  the  courl^ 
nor  to  the  disposition  made  of  it,  I  am  of  opinion  that  he 
cannot  now  be  heard  to  do  so  as  to  any  matter  of  which  he 
could  have  availed  himself  there.  Equity  will  not  relieve 
against  a  judgment  at  law,  where  the  case  in  equity  proceeds 
upon  a  defense  equally  available  at  law.  Story's  Equity 
Jurisprudence,  §  894.  No  special  circumstance  is  shown 
to  take  the  case  out  of  this  rule. 
The  apDlication  of  Smith,  the  assigrnee,  to  be  let  in  as  a 
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party  defendant^  was  rightly  refused.  In  this  particular^ 
no  principle  of  law  was  violated.  As  against  him^  nothing 
was  sought  by  the  plaintiff;  nor  could  any  interest  which  he 
had  in  the  property  as  assignee  have  been  at  all  affected  by 
granting  the  prayer  of  the  petition.  Surely,  the  dismissal 
of  the  action  did  him  no  harm.  This  being  so,  it  was  the 
right  of  the  court,  under  sec.  46  of  the  code,  to  refuse  his 
application,  and  without  delay  determine  the  controversy 
between  the  parties  before  it.  That  section  provides  that : 
"The  court  may  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights ;  but  when 
a  determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  order  them  to 
be  brought  in."  This  provision  fully  sustains  the  court 
below  in  the  ruling  of  which  Smith  complains,  although 
it  is  cited  by  his  counsel  in  support  of  his  claim  to  be  made 
a  party. 

His  counsel  refer  also  to  sec.  144  in  support  of  his  claim. 
This  section,  however,  has  reference  solely  to  the  amend- 
ment of  pleadings,  etc.,  and  has  no  application  here.  It 
is  possible  that  Smith  has  an  interest  in  the  property,  which 
would  be  a  proper  subject  of  litigation.  If  so,  and  he  de- 
sires to  litigate  it,  he  should  resort  to  an  independent  ac- 
tion, and  not  seek  to  do  so  by  championing  the  failing  cause 
of  one  who  has  not. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  ot 
the  district  court  is  right,  and  should  be  in  all  things  af- 
firmed. 

Judgment  affirmed. 
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John  Hollenbeck^  plaintifp  in  ebbob,  v.  Euza  K. 
Tarkington^  defendant  in  error. 

1.  Praotioe:   motion  to  dismiss  PBOoxvDitras  in  xrbob.    A  mo- 

tion to  dismiss  proceedings  in  error  will  not  be  sustained  on  the 
ground  that  the  motion  for  a  new  trial  was  not  made  within  the 
time  limited  by  the  statute.  Nor  will  it  for  the  reason  that  the 
bill  of  exceptions  was  not  settled  within  the  statutory  time. 

2.  Iiixnitation :    prookkdinos  ik  xbbob.    Proceedings  in  error 

in  the  supreme  court  must  be  commenced  within  one  year  from 
the  date  of  the  rendition  of  the  judgment  complained  of,  with- 
out  regard  to  the  time  when  the  motion  for  a  new  trial  was  de- 
cided. 

MonoN  to  dismiss  petition  in  error. 

W.  J.  Connelly  for  the  motion. 

0.  H,  BaUoUy  C.  H.  Brown  and  E.  if.  Bartlett,  contrcu 

Lake,  Ch.  J. 

This  case  is  a  proceeding  in  error  brought  to  reverse  a 
judgment  of  the  district  court  of  Douglas  county,  which 
was  rendered  April  2d,  1880.  The  petition  in  error  was 
filed  August  19th,  1881.  A  motion  is  now  interposed  by 
the  defendant  in  error  to  dismiss  the  petition  on  three  dis* 
tinct  grounds.  First.  Because  the  motion  for  a  new  trial 
was  not  filed  within  the  time  limited  by  the  statute.  8e<y 
ond.  Because  the  bill  of  exceptions  was  not  settled  within 
the  statutory  time.  Third.  Because  the  proceeding  in 
error  was  not  commenced  within  one  year  after  the  judg- 
ment which  it  is  sought  to  have  reversed  was  rendered. 

As  to  the  first  two  grounds  we  will  only  say  that  while 
they  might  be  very  good  reasons  for  simply  quashing  the 
bill  of  exceptions  relative  to  the  trial,  we  have  not  hitherto 
gone  so  far  as  to  hold  them  sufficient  to  warrant  us  in  dis- 
missing the  case.     Although  a  bill  of  exceptions  may  pes- 
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sibly  embody  all  of  the  grounds  on  which  a  reveisal  of  the 
judgment  is  sought,  and  but  for  which  there  would  neces- 
sarily be  an  affirmance,  still  we  regard  it  as  the  better 
practice,  where  it  is  desired  to  raise  the  question  of  its  val- 
idity, to  do  so  by  a  motion  to  quash.  By  pursuing  this 
course  we  are  relieved  of  the  duty  of  examining  the  record 
to  ascertain  whether  it  may  not  pi^esent,  as  records  not  un- 
frequently  do,  other  questions  for  consideration  than  those 
depending  on  the  bill  of  exceptions.  The  motion,  there- 
fore, will  not  be  sustained  upon  either  of  the  first  two 
grounds. 

The  third  ground  or  reason  assigned  for  the  motion  is 
based  upon  sec.  592  of  the  code  of  civil  procedure,  which 
provides  that:  "No  proceedings  for  reversing,  vacating,  or 
modifying  judgments  or  final  orders  shall  be  commenced 
unless  within  one  year  after  the  rendition  of  the  judgment 
or  making  of  the  final  order  complained  of,"  etc.  This 
section  is,  doubtless,  applicable  here.  And  the  supreme 
court  of  Ohio,  in  considering  a  similar  provision  of  the 
code  of  that  state,  by  which  the  time  for  commencing  pro- 
ceedings in  error  was  limited  to  three  years,  held  it  to  be 
mandatory.  The  Schooner  Marinda  v,  Dowlin,  4  Ohio 
State,  500. 

But  it  is  urged  by  counsel  for  the  plaintiff  in  error  that, 
inasmuch  as  the  motion  for  a  new  trial  was  not  filed  until 
after  the  rendition  of  the  judgment,  and  several  months 
elapsed  before  it  was  finally  ruled  upon,  the  time  of  the 
limitation  did  not  commence  to  run  until  the  order  over- 
ruling the  motion  was  made.  And  this  view  we  were  dis- 
posed to  adopt  if  it  could  have  been  done  with  due  regard 
to  the  section  of  the  statute  from  which  we  have  quoted. 

We  are  not  aware  that  this  precise  question  has  been 
considered  in  Ohio,  from  whence  our  code  was  directly 
borrowed.  But  we  find  that  the  supreme  court  of  Mis- 
so.iri  has.  In  the  case  of  Ham  v.  St.  Louis  Publio  SohoolSy 
34  Mo.,  181,  the  very  question  here  presented,  under  a 
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similar  provision  of  statute^  was  decided,  but,  as  appears 
bj  a  divided  court,  and  it  was  held  "that  the  time  within 
which  the  writ  of  error  may  be  brought  should  date  from 
the  day  of  the  rendering  of  the  judgment,  without  r^ard 
to  the  motion  for  a  new  trial/'  We  take  this  to  be  a  cor- 
rect view  of  the  effect  of  the  statute,  and  must  so  hold  in 
this  case.  The  fact  that  the  counsel  for  the  defendant  in 
error  stipulated  for  a  continuance  of  the  case  cannot 
change  the  result.  By  that  act  he  only  assented  to  a  post- 
ponement of  the  hearing  of  whatever  questions  might  be 
properly  before  the  court,  and  it  could  not  have  the  effect 
of  waiving  the  question  of  jurisdiction  over  the  subject 
matter  of  the  proceeding. 

Motion  sustained. 
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84  i«|    John  F.  Hobelhan  et  al.,  dependants  in  ebbob. 

14    43}  ' 
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Usury.    Promissory  note  in  the  following  form : 

<<  Beatricb,  Nkb.  June  27,  1878. 
'*0n  or  before  the  first  day  of  January,  1880,  we  promise  to 
pay  to  the  order  of  P.  Weyrich  A  Go. ,  one  hundred  dollars, 
with  interest  at  ten  per  cent  from  date  until  maturity,  the 
principal  to  draw  interest  at  the  rate  of  twenty-four  per  cent 
per  annum  from  maturity,  until  paid,  as  compensation  and 
damages  for  non  payment  thereof."  Held^  In  an  action  thereon, 
that  the  note  was  not  usurious  on  its  face,  the  twenty-four  per 
cent  being  construed  as  a  penalty,  and  the  plaintiffs  held  en- 
titled to  receive  interest  at  the  legal  rate.  See  Conrad  v.  Oib- 
Ixtrif  29  Iowa,  ISO. 

Ebrob  to  the  district  court  for  Gage  counly.    Tried 
below  before  Wbaveb,  J. 

Pemberton  &  Forbes,  for  plaintiff  in  error,  cited :  Con- 
rad V.  Gibbon,  29  Iowa,  120.     Doumey  v.  Beach,  78  111., 
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63.     Tyler  on  Usury,  204-217.     BuUook  v.  Taylor,  39 
Mich.,  137. 

-R.  S.  Bibb^  for  defendant  in  error,  cited :  Mo.  Valley 
Ins.  Co.  V.  EMcy  1  McCrary,  234.     Dow  v.  Updike,  11 
Neb.,  95. 

Cobb,  J. 

This  action  was  brought  on  a  promissory  note,  of  which 
the  following  is  a  copy : 

"$100.00.  "Beatrice,  Neb.,  June  27,  1878. 

"On  or  before  the  first  day  of  January,  1880,  we  prom- 
ise to  pay  to  the  order  of  P.  Weyrich  &  Co.,  one  hundred 
dollars,  with  interest  at  ten  per  cent  from  date  until  ma- 
turity, value  received;  and  if  not  paid  at  maturity,  the 
principal  to  draw  interest  at  twenty-four  per  cent  per  an- 
num from  maturity  until  paid  as  compensation  and  dama- 
ges for  non-payment  thereof.''     Signed  by  defendants. 

'Defendants  answered,  setting  up  usury  as  a  defense. 
A  trial  was  had  to  the  coiurt,  a  jury  being  waived,  who 
found  for  and  rendered  judgment  in  favor  of  the  plain- 
tiff, in  the  sum  of  one  hundred  dollars,  and  adjudged  the 
costs  against  the  plaintiff.  Plaintifis  bring  the  cause  to 
this  court  on  error. 

No  testimony  outside  of  the  note  itself  was  offered  by 
either  party,  so  the  question  is  fairly  presented — h  the 
contract,  as  evidenced  by  the  note,  an  usurious  one? 

The  provisions  of  the  statute  applicable  to  the  question 
are  as  follows : 

Chap.  34,  General  Statutes,  sec.  1.  Any  rate  of  inter- 
est which  may  be  agreed  upon,  not  exceeding  twelve  dol- 
lars per  year  upon  one  hundred  dollars,  shall  be  valid 
upon  any  loan  or  forbearance  of  money.     *     *     * 

Sec.  5.  If  a  greater  rate  of  interest  than  is  hereinbe- 
fore allowed  shall  be  contracted  for,  or  received  or  reserved, 
the  contract  shall  not  therefore  be  void;  but  if  in  anv 
80 


434       SUPREME  CXJURT  OF  NEBRASKA, 

Weyrich  v.  Hobelman. 

action  on  such  contract  proof  be  made  that  illegal  interest 
has  been  directly  or  indirectly  contracted  for,  or  taken,  or 
reserved,  the  plaintiflF  shall  only  recover  the  principal,  and 
the  defendant  shall  recover  costs.     *     *     * 

Were  the  question  an  open  one,  to  be  decided  upon  rear 
son  unaided  by  authorities,  the  writer  would  probably  be 
of  opinion  that  the  agreement  to  pay  twenty-four  per  cent 
interest  after  maturity  renders  the  contract  usurious.  But 
the  question  is  not  an  open  one,  it  having  been  often  treated 
of  by  text  writers  of  undoubted  authority,  and  decided  by 
the  highest  courts  of  England  from  the  time  of  James  the 
first,  and  by  the  supreme  courts  of  several  of  our  sister 
states,  and  in  no  case  which  has  come  to  my  knowledge 
has  such  a  stipulation  been  held  to  taint  the  contract  with 
usury.  Parsons  in  his  work  on  Notes  and  Bills,  vol  2,  p. 
413,  says:  "So  if  the  borrower  agrees  to  pay  the  sum  bor- 
rowed at  a  time  certain,  or  on  demand,  with  lawful  interest, 
and  if  he  fail  to  do  so,  so  much  more  by  way  of  penally, 
even  if  it  be  called  extra  interest,  this  is  not  such  usury  as 
would  affect  the  contract,  because  the  borrower  has  a  right 
to  pay  the  principal  and  avoid  the  penalty.  We  should 
say,  however,  that  if  he  did  not  pay  the  principal,  nothing 
more  than  that  with  lawful  interest  could  be  recovered 
from  him.''  In  a  note  to  the  above  paragraph  the  author 
cites  numerous  cases,  English  and  American,  in  which  the 
law  of  the  text  is  fully  sustained.  See  also  Tyler  on  Usuiy, 
pp.  204  to  217,  and  the  numerous  authorities  there  cited. 
Taking  the  law,  then,  as  it  seems  to  be  settled,  the  plain- 
tifis  were  entitled  to  a  judgment  for  the  face  of  the  note, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum 
and  costs  of  suit. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  Ls  remanded  for  further  proceedings  in  accordance 
with  law. 

Reversed  and  remanded. 
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William  H.  Hawley,  plaintiff  in  error,  v.  Thomas  I  \l  ^^ 
Robeson,  defendant  in  error.  '  *^  ^' 

1.  Practice  in  Supreme  Court :    bill  of  exceptions.    Upon 

a  hearing  in  this  court  in  a  case  originating  before  a  Justice  of 
the  peace,  and  taken  to  the  district  court  by  petition  in  error, 
an  objection  as  to  the  sufficiency  of  the  bill  of  exceptions  taken 
before  the  justice,  not  made  in  the  district  court,  but  raised  for 
the  first  time  in  this  court,  will  not  be  considered. 

2.  Forcible  Entry  and  Detention:    notice  to  quit.    The 

statutory  notice  to  leave  the  premises  required  to  be  given  in 
an  action  of  forcible  entry  [detention]  against  a  tenant  holding 
over  his  term,  may  be  served  as  well  before  as  after  the  expira- 
tion of  the  term.     LeuUey  v.  Herchelrode^  20  Ohio  State,  884. 

8.  Evidence.  Where  a  paper  is  shown  to  have  been  destroyed, 
it  is  not  necessary  to  prove  that  it  has  been  searched  for  as  a 
foundation  for  the  introduction  of  parol  testimony  of  its  con- 
tents. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  George  W.  Post,  J. 

(7.  HoUenbeok  and  J.  E.  Frick,  for  plaintiff  in  error. 

Demand  must  be  made  after  expiration  of  lease,  and 
while  the  tenant  holds  unlawfully.  Prickett  v.  liiller,  16 
111.,  96.  Doran  v,  Qillespe,  54  111.,  366.  Clasp  v.  Paine, 
18  Maine,  264.  Smith  v.  Bowe,  31  Maine,  212.  The 
parol  evideuce  of  contents  of  notice  to  quit  was  inadmis- 
sible.    1  Greenleaf,  §  558. 

William  MarshaU,  for  defendant  in  error,  cited :  Maz- 
welFs  Justice,  249.  Swan's  Justice,  249.  Leutzey  v.  Her- 
ohdrode,  20  Ohio  State,  ^34.  Cases  cited  by  plaintiff  are 
inapplicable,  being  rendered  under  statutes  different  from 
ours.  Seeor  v.  Pertana,  49  111.,  525.  Preble  v.  Hay,  32 
Maine,  466. 
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Cobb,  J. 

This  is  an  action  of  unlawful  detention  tried  before  a 
justice  of  the  peace  of  Dodge  county.  Judgment  was  ren- 
dered for  the  plaintiff.  The  cause  was  thereupon  taken  lo 
the  district  court  on  error,  where  the  judgment  of  the  jus- 
tice was  affirmed,  and  the  defendant  brings  the  cause  to 
this  court  on  error. 

The  plaintiff  (defendant  in  error)  moved  in  this  court  to 
strike  the  bill  of  exceptions  from  the  files,  and  assigned 
sundry  grounds  for  such  motion.  I  do  not  think  that  it 
would  be  conducive  to  a  correct  practice  to  examine  these 
grounds  on  their  merits.  It  does  not  appear  that  any  ex- 
ception was  taken  to  the  bill  of  exceptions  in  the  district 
court.  The  case  is  brought  here  for  a  review  of  the  rul- 
ings and  judgment  of  the  district  court,  in  which  it  is  al- 
leged there  is  error.  While  it  is  unnecessary  to  say  hei^e — 
and  it  is  not  said  that  this  court  will  in  no  case  consider  ob- 
jections or  points  not  raised  in  the  court  immediately  below 
— ^yet  it  may  be  safely  said  that  no  technical  point,  or  odb 
involving  mere  matter  of  form,  will  be  considered  by  this 
court  when  raised  here  for  the  first  time.  The  objections 
to  the  bill  of  exceptions  that  it  was  not  sealed  by  the  jus- 
tice, that  it  was  not  entered  at  large  upon  the  docket  of  the 
justice,  and  that  the  justice  did  not  certify  to  its  correct- 
ness, are  entirely  technical,  and,  not  having  been  raised  iu 
the  district  court,  cannot  be  heard  here. 

It  appears  from  the  record  that  the  defendant  in  error 
by  parol  lease  let  to  the  plaintiff  in  error  a  house  and  lot 
for  the  term  of  one  year,  commencing  on  the  12th  day  of 
April,  1880,  and  ending  the  12th  day  of  April,  1881. 
On  the  4th  day  of  April,  1881,  defendant  in  error  served 
on  the  plaintiff  in  error  the  usual  statutory  notice  to  quit, 
and  on  the  14th  day  of  the  same  month  commenced  the 
action. 

This  presents  the  question  whether  the  notice  provided 
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for  in  section  1022  of  the  code  may  be  served  on  a  tenant 
before  the  end  of  his  term^  and  while  his  lease  is  in  full 
foroe^  and  rents  paid  and  all  conditions  fulfilled.  The 
statute^  sec.  1022,  p.  648,  Comp.  Stat.,  requires  as  a  necessary 
condition  precedent  to  the  commencement  of  an  action  for 
the  forcible  entry  and  detention  of  property,  or  for  its  for- 
cible detention  only,  that  the  party  desiring  to  conmience 
such  action  '^  notify  the  adverse  party  to  leave  the  prem- 
ises *  *  *  which  notice  shall  be  served  at  least  three 
days  before  the  commencement  of  the  action."  This  pro- 
vision of  our  statute  with  many  others  was  adopted  from 
the  statutes  of  Ohio.  The  supreme  court  of  that  state  has 
passed  upon  the  point  precisely  as  raised  and  presented 
here,  and  upon  quite  similar  reasoning  of  counsel.  That 
court,  in  the  case  of  Leutzey  v.  Herohelrode,  20  Ohio  S., 
334,  cited  by  both  parties  in  this  case,  held  that  the  notice 
served  May  31 — the  lease  under  which  the  defendant  held 
not  expiring  until  June  30 — was  suiBcient.  We  see  no  suf- 
ficient reason  why  we  should  not  follow  that  case  as  well  to 
its  conclusion  as  in  the  brevity  of  its  statements. 

The  second  point  raised  by  the  brief  of  the  plaintiff  in 
error  is,  that  the  court  erred  in  permitting  plaintiff  below 
to  show  by  parol  the  contents  of  the  written  notice  to  quit 
by  defendant  in  error,  on  plaintiff  in  error.  It  appears 
by  the  bill  of  exceptions  that  the  first  witness  introduced 
upon  the  trial  was  the  defendant  (plaintiff  in  error)  who 
was  sworn  on  the  part  of  the  plaintiff^  and  testified  as  fol- 
lows: ''I  am  defendant  in  this  action.  The  plaintiff 
served  a  notice  upon  me ;  the  notice  was  in  writing.  I 
have  not  the  notice  with  me;  I  tore  it  up.  My  recollection 
is  that  when  plaintiff  served  the  notice  on  me,  I  told  him 
'Tommy,' meaning  plaintiff,  4his  don't  amount  to  any- 
thing,' and  I  tore  it  up  and  threw  the  pieces  on  the  floor 
before  this  suit  was  commenced."  Thereupon  the  plaintiff 
was  sworn  and  testified  as  follows:  "1  am  the  plaintiff. 
I  served  notice  on  the  defendant.     I  have  not  the  original 
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notice  or  copy  of  it"  Plaintiff's  counsel  then  asked ; 
''What  did  that  notice  contain? ''  The  defendant  objected, 
among  other  things,  that  no  proper  foondation  had  been 
laid,  etc.,  but  the  objection  was  overruled  by  the  justice, 
and  the  witness  answered:  ''The  notice  was  in  writing  and 
signed  by  me.  It  described  the  premises  the  same  as  in 
the  complaint.  The  notice  was  the  ordinary  three  days 
notice.  It  said  he  was  to  quit  on  or  before  the  12th  day 
of  April.''  On  his  cross-examination  witness  answered : 
''I  gave  him  the  usual  notice  to  quit.  Judge  Ghost  wrote 
it  out  of  the  statute;  it  was  in  the  usual  form.  It  was  the 
usual  three  days  notice.'' 

From  the  above  it  is  evident  that  instead  of  serving  the 
notice  by  copy,  the  plaintiff  delivered  the  original  to  the 
defendant,  who  immediately  destroyed  it,  so  that  at  the 
time  of  the  trial,  neither  the  original  notice  nor  any  copy  of 
it  was  in  existence.  Hence  there  was  no  reason  for  re- 
quiring the  plaintiff  to  testify  as  to  an  exhaustive  search 
for  the  original  paper  before  allowing  him  to  testify  as  to  its 
contents.  True,  the  notice  was  never  served  as  required  by 
law,  but  the  defendant  having  received,  read,  and  destroyed 
it,  was  chargeable  with  a  knowledge  of  its  contents  the 
same  as  though  it  had  been  properly  served. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
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14  430 

15  610 


The  State  OF  Nebraska.,  EX  REL.  William  P.  Squires,  ,^  ®]§ 
V.  John  Wallichs,  Auditor  op  Public  Accounts.      ITI® 

'  I  87    518 

1.  Legislature:    glebes  to  committees.    There  is  no  law  in 

this  state  anthorizing  a  standing  committee  of  either  honse  of 
the  l^;islataie  to  employ  a  clerk,  therefore  a  voucher  for  services 
so  rendered,  duly  signed  by  the  officers  of  the  senate,  will  not 
anthoriee  the  auditor  to  draw  his  warrant  for  the  amount  so 
certified. 

2.  ' :    .    A  derk  rendering  services  to  two  committees 

is  not  entitled  to  double  compensation  therefor. 

Original  application  for  mandamus. 

Brown  &  Byan  Brothers,  for  the  relator. 

laaao  Powers^  Jr.,  Attorney- Oeneral,  for  the  respondent. 

« 

Maxwell,  J. 

This  is  an  application  for  a  writ  of  mandamus  to  com- 
pel the  state  auditor  to  draw  his  warrant  in  favor  of  the 
relator  upon  the  following  voucher : 
"L^islative  Voucher,  18th  Session. 

"The  State  of  Nebraska, 

"To  W.  P.  Squires,  Dr. 

"For  services  as  derk  judiciary  from  2d  day  of  Jan.  to 

27th  day  of  Feb.,  1883. 

"61  days,  at  $3  per  day $183  00 

"Mileage  100  miles,  at  10  cents  per  mile 10  00 

"Total... $193  00 

"Deduct  and  drawn..... 60  00 

"Balance  due $133  00 

"I  hereby  certify  that  the  above  account  is  correct  and 

just 

"(Signed)  Alfred  W.  Aqee, 

"Attest:  President  of  the  Senate. 

"  Geo.  L.  Brown, 

'^Secretary  of  the  Senate  J' 
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Upon  presentation  of  the  voucher  to  the  defendant^  he 
refused  to  recognize  the  right  of  the  relator  to  compensation 
thereon  because  he  had  already  drawn  the  sum  of  $243  as 
derk  of  the  committee  on  privil^es  and  elections  for  the 
same  time  for  which  he  rendered  services  as  clerk  of  the 
judiciary  committee.  It  is  admitted  that  the  relator  was 
employed  under  a  resolution  of  the  senate  authorizing  each 
committee  thereof  to  employ  such  clerks  as  it  deemed  nec- 
essary for  the  transaction  of  its  business,  and  that  the  re- 
lator served  for  the  time  stated  under  such  employment 
Did  the  committee  thus  have  authority  to  employ  clerks? 

Sec.  4,  Art.  III.  of  the  constitution,  reads  as  follows: 
''The  terms  of  office  of  members  of  the  legislature  shall  be 
two  years,  and  they  shall  each  receive  for  their  services  three 
dollars  for  each  day^s  attendance  during  the  session,  and 
ten  cents  for  every  mile  they  shall  travel  in  going  to  and 
returning  from  the  place  of  meeting  of  the  legislature  on 
the  most  usual  route:  Provided,  however,  That  they  shall 
not  receive  pay  for  more  than  forty  days  at  any  one  ses- 
sion;  and  neither  members  of  the  l^islature  nor  employees 
shall  receive  any  pay  or  perquisites  other  than  their  per 
diem  and  mileage.'' 

Sec.  2  of  chapter  48  of  the  Compiled  Statutes,  is  as  fol- 
lows: ''That  the  officers  and  employees  of  the  senate  shall 
consist  of  a  president,  secretary,  assistant  secretary,  ser- 
geant-at-arms,  doorkeeper,  enrolling  derk,  engrossing  clerk, 
chaplain,  and  one  page." 

Sec.  12  provides  that:  "The  officers  and  employees  of 
the  house  of  representatives  shall  consist  of  a  speaker,  chief 
clerk,  assistant  clerk,  sergeant-at-arms,  doorkeeper,  enroll- 
ing derk,  engrossing  clerk,  chaplain,  and  two  pages." 

Section  13  provides  that:  "  There  shall  be  paid  to  each 
of  the  several  officers  and  employees  named  in  this  act,  for 
the  official  services  rendered  by  them  under  the  provisions 
of  this  act,  the  following  sums  and  no  more:  The  president 
of  the  senate  and  speaker  of  the  house  of  representatives 
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shall  each  be  entitled  to  receive  the  sum  of  three  dollars 
per  day;  the  secretary  and  chief  clerk,  the  sum  of  four  dol- 
lars per  day;  the  assistant  clerks,  the  sum  of  four  dollars 
per  day;  the  sergeant-at-arms,  the  sum  of  three  dollars  per 
day;  the  doorkeeper,  the  sum  of  three  dollars  per  day;  the 
chaplains,  the  sum  of  three  dollars  per  day;  and  the  pages, 
the  sum  of  one  dollar  and  fifty  cents  per  day ;  enrolling 
and  engrossing  clerks,  three  dollars  per  day/' 

Section  14  provides  that:  "It  shall  be  the  duty  of  the 
president  of  the  senate  and  speaker  of  the  house  of  repre- 
sentatives to  preside  over  their  respective  houses,  to  keep 
and  maintain  order  during  the  sessions  thereof,  and  to  do 
and  perform  the  duties  devolving  on  them  by  general  par- 
liamentary usage  and  the  rules  adopted  by  the  two  houses. 
It  shall  be  the  duty  of  the  chief  clerk  of  the  house  of  rep- 
resentatives and  the  secretary  of  the  senate  to  attend  the 
sessions  of  the  respective  houses,  to  call  the  rolls,  read  the 
journals,  bills,  memorials,  resolutions,  petitions,  and  all 
other  papers  or  documents  necessary  to  be  read  in  either 
house,  to  keep  a  correct  journal  of  the  proceedings  in  each 
house,  and  to  do  and  perform  such  other  duties  as  may  be 
imposed  upon  them  by  the  two  houses,  or  either  of  them. 
The  assistant  clerk  and  assistant  secretary  shall  be  under 
the  control  and  direction  of  the  chief  clerk  and  secretary 
respectively,  and  shall  assist  them  in  the  proper  discharge 
of  their  duties,  and  shall  do  and  perform  such  other  ser- 
vices as  may  be  directed  by  the  two  houses  or  either  of 
them.  It  shall  be  the  duty  of  the  sergeant-at-arms  to  en- 
force the  attendance  of  absent  members,  when  directed 
properly  so  to  do,  to  arrest  all  members  or  other  persons 
when  lawfully  authorized  so  to  do,  to  keep  and  preserve 
order  during  the  session  of  each  house,  to  convey  to  the 
post-office  the  mail  matter  for  the  said  members,  and  to  re- 
ceive from  the  said  office  the  mail  matter  for  the  said  mem- 
bers, and  to  deliver  the  same  to  them  on  each  morning  of 
the  session;  to  obey  and  enforce  the  orders  of  the  presiding 
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officers,  and  to  do  and  perform  such  other  duties  as  may  be 
enjoined  on  them  by  law  and  the  respective  houses.  It 
shall  be  the  duty  of  the  doorkeepers  to  prepare  and  keep 
in  order  the  senate  chamber  and  hall  of  the  house,  includ- 
ing cleaning  and  warming  the  same;  to  attend  to  and  keep 
closed  the  door  and  bar  of  the  respective  houses,  unless 
otherwise  directed  by  the  presiding  officers  thereof;  and  to 
do  and  perform  such  other  duties  as  may  be  enjoined  on 
them  by  either  house.  It  shall  be  the  duty  of  the  engross- 
ing clerk  to  correctly  engross  such  bills  as  may  be  required 
to  be  engrossed  by  the  committee  on  engrossed  and  enrolled 
bills,  and  to  perform  such  other  duties  as  may  be  required 
by  either  house.  It  shall  be  the  duty  of  the  enrolling 
derk  to  correctly  and  neatly  enroll  all  such  bills  as  may  be 
placed  in  his  hands  therefor,  and  to  perform  such  other  du- 
ties as  may  be  enjoined  on  him  by  either  house.  It  shall 
be  the  duty  of  the  chaplains  to  open  the  sessions  of  each 
house  with  prayer,  and  to  perform  such  other  duties  as  may 
be  imposed  upon  them.  And  it  shall  be  the  duty  of  the 
pages  to  act  under  and  as  directed  by  the  presiding  officers 
of  the  respective  houses.  It  shall  also  be  the  duty  of  the 
sergeant-at-arms  to  procure  a  national  flag  and  to  place  the 
same  on  the  top  of  the  capitol  building,  there  to  be  kept 
during  the  time  each  or  either  of  the  two  houses  shall  be 
in  session,  and  after  the  adjournment  of  the  two  houses  the 
said  flag  shall  be  taken  down  and  kept  down  until  the 
opening  of  the  session  of  one  of  the  two  houses.'' 

It  will  be  seen  that  the  constitution  and  statute  fix  the 
number  of  officers  and  employees  of  the  l^slature  and 
provide  what  their  duties  shall  be  and  the  amount  of  com- 
pensation. It  will  not  be  claimed  that  without  any  ad- 
ditional l^slation  either  house  can  employ  clerks  of  com- 
mittees and  direct  their  payment  out  of  the  public  treasury. 
The  legislature,  although  the  law  making  power,  is  itself 
regulated  and  controlled  by  law.  Therefore,  if  additional 
employees  are  desired,  the  law  must  be  so  framed  as  to 
authorize  their  employment. 
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But  it  is  said  that  such  authority  is  found  in  section  2, 
chapter  101  of  the  18th  session  laws^  1883,  which  is  as 
follows:  "The  auditor  of  public  accounts  is  hereby 
authorized  and  required,  upon  presentation  of  the  certificate 
of  the  lieutenant^vemor  or  speaker  of  the  house  of 
representatives,  stating  that  the  party  mentioned  in  said 
certificate  is  entitled  to  compensation  as  per  diem  and  mile- 
age to  the  amount  allowed  by  law,  to  draw  his  warrant  on 
the  general  fund  for  the  amount  so  certified  to  be  due; 
provided,  the  said  amount  as  certified  shall,  after  examina- 
tion and  adjustment  by  the  auditor  of  public  accounts,  and 
approval  thereof  by  the  secretary*  of  state,  be  found  to  be 
correct" 

It  is  claimed  on  the  part  of  the  relator  that  the  section 
above  quoted  excepts  firom  review  by  the  auditor  all  claims 
expressly  required  by  law  to  be  audited  and  settled  by 
other  ofiGicers  and  persons,  and  that  as  the  officers  of  the 
senate  have  certified  to  the  correctness  of  the  account,  the 
approval  of  the  auditor  is  merely  formal. 

Sec  22,  Art.  III.  of  the  constitution  provides  that:  ^'No 
allowance  shall  be  made  for  the  incidental  expenses  of 
any  state  officer,  except  the  same  be  made  by  general  ap- 
propriation, and  upon  an  account  specifying  each  item. 
No  money  shall  be  drawn  from  the  treasury  except  in 
pursuance  of  a  specific  appropriation  made  by  law,  and 
on  the  presentation  of  a  warrant  issued  by  the  auditor 
thereon,  and  no  money  shall  be  diverted  from  any  appro- 
priation made  for  any  purpose,  or  taken  from  any  fund 
whatever,  either  by  joint  or  separate  resolution.  The 
auditor  shall,  within  sixty  days  after  the  adjournment  of 
each  session  of  the  legislature,  prepare  and  publish  a  full 
statement  of  all  moneys  expended  at  such  session,  specify- 
ing the  amount  of  each  item,  and  to  whom  and  for  what 
paid." 

Section  9  provides  that  bills  making  appropriations  for 
the  pay  of  all  members  and  officers  of  the  l^islature,  and 
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for  the  salaries  of  the  officers  of  the  goverDment^  shall  oon- 
tain  no  other  provision. 

Section  9^  Art.  IX.^  requires  the  l^islalure  to  provide  that 
all  claims  upon  the  treasury  shall  be  examined  and  adjuded 
by  the  auditor  and  approved  by  the  secretary  of  state. 
Construing  these  provisions  together,  it  is  very  clear  that 
the  voucher  of  the  officers  of  the  senate  will  not  authorize 
the  auditor  to  draw  a  warrant  in  &vor  of  a  party  unless 
the  claim  is  authorized  by  law.  Thus,  the  compensation 
of  members  is  fixed  at  $3  per  day.  Now  suppose  the 
legislature  made  an  appropriation  for  the  payment  of  arti- 
cles to  be  donated  to  the  members  in  addition  to  the  compen- 
sation provided  for  in  the  constitution,  could  the  auditor  be 
compelled  to  draw  his  warrant  for  the  articles  so  donated? 
That  he  could  not  will  readily  be  seen,  because  by  the  act 
of  drawing  his  warrant  he  in  effect  certifies  that  the  claim 
is  authorized  by  law.  The  law  imposes  upon  him  the  duty 
of  examining  claims  and  makes  him  responsible  for  war- 
rants improperly  drawn,  and  in  cases  of  doubt  he  should 
refuse  to  act  unless  the  claim  is  adjudged  valid. 

In  the  case  under  consideration,  he  properly  refused  to 
draw  the  warrant  sought,  as,  even  if  the  claim  is  valid,  the 
relator  has  already  drawn  $243  as  clerk  of  another  com- 
mittee for  services  rendered  during  the  same  time  that  the 
alleged  services  in  this  case  were  rendered.  These  services, 
whatever  they  were,  were  supposed  to  be  rendered  to  the 
state  and  not  to  the  committee,  and  the  state  has  already 
more  than  paid  the  relator  for  the  same.  There  is  no 
statute  fixing  the  pay  of  clerks  of  committees  or  author- 
izing them  to  receive  three  dollars  or  any  sum  per  day. 
The  act  approved  Jan.  26th,  1883,  "To  provide  for  the 
payment  of  officers,  members,  and  employees  of  the  18th 
session  of  the  legislature/^  merely  authorizes  the  payment 
of  such  employees  whose  compensation  is  fixed  by  law. 
The  certificate  of  the  presiding  officer  of  either  house 
stating  that  the  party  mentioned  "is  entitled  to  oompensa- 
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tioD  as  per  diem  and  mileage  to  the  amount  allowed  by 
law/'  does  not  authorize  the  auditor  to  draw  a  warrant  for 
any  simi  whatever,  imless  the  statute  has  fixed  the  amount 
of  such  compensation,  which  in  the  case  under  considera- 
tion it  is  clear  had  not  been  done. 

A  person  accepting  an  election  to  either  house  of  the 
legislature  impliedly  pledges  himself  to  devote  his  time 
and  services  during  the  session  to  the  interests  of  the  state. 
The  duties  are  of  such  a  nature  that  they  cannot  be  per- 
formed by  proxy.  The  members  are  chosen  because  of 
their  supposed  fitness  for  the  position  and  their  knowledge 
of  the  wants  of  the  people  of  the  state,  and  are  sup- 
posed to  represent  their  views  in  the  passage  of  bills. 
These  services  must  be  personally  performed  by  the  mem- 
bers ;  and  clerks  of  standing  committees  of  the  l^islature 
are  unknown  to  our  law.  And  until  such  law  is  enacted 
there  is  no  authority  either  to  employ  such  clerks,  or  to 
pay  for  their  services.  It  follows  that  the  writ  must  be 
denied  and  the  proceedings  dismissed. 

Judgment  accordingly. 


William  J.  Wells  and  L.  G.  Cummins,  plaintiffs 
IN  ERROR,  V.  Gib  Turner  and  Augustus  Smith, 

DEFENDANTS  IN  ERROR. 

L  Justice  of  Peace :  bill  of  pabticulabs.  Where  a  prom- 
ifisory  note  was  left  with  a  justice  of  the  peace  who  copied  the 
same  into  his  docket  and  issued  summons  thereon,  JSeldy  A 
gofficient  bill  of  i>articular8. 

t 

%    :    JUDGMENTS.    A  justioe  of  the  peace  having  in  his  pos- 

session  the  evidence  of  indebtedness  upon  which  the  action  is 
brought  may  render  judgment  on  such  evidence  of  indebtedness 
in  the  absence  of  any  of  the  parties. 


14  445 
18  !&>> 
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8.    :    :    ESBOB  wiiHOUT  PBBJUDICB.    A  justloe  must 

wait  one  hour  after  the  time  set  for  trial  before  rendering  jndg- 
ment  against  a  defendant  by  de&nlt;  but  if  he  render  jndgment 
before  the  expiration  of  the  hour,  and  the  defendant  does  not 
thereafter  appear,  and  it  is  apparent  that  there  is  no  defense  to 
the  action,  it  is  error  without  prejudice. 

4.  Summons:  sesvice.  Where  two  defendants  were  serred 
with  summons  separately,  Held,  Tnat  the  words  "  with  all  the  en- 
dorsements thereon,"  although  appearing  but  once  in  the  retom 
of  the  officer,  applied  to  both  copies  of  the  summons. 

Error  to  the  district  court  of  York  County.  Tried 
below  before  Geo.  W.  Post,  J. 

Sedgwick  &  PotoeTy  for  plaintifis  in  error. 

Hale  &  Conner y  for  defendants  in  error. 

Maxwell,  J. 

This  action  was  commenced  before  a  justice  of  the  peace 
upon  a  promissory  note.  The  justice  copied  the  note  into 
his  docket  as  a  bill  of  particulars  and  issued  summons 
thereon,  returnable  April  22, 1881,  at  10  o'clock  A.M.  The 
summons  was  served  on  the  defendants  in  the  justice  court 
(plaintiffs  in  error).  At  the  time  set  for  the  trial  none  of 
the  parties  plaintiff  or  defendant  appeared,  but  the  justice 
having  the  note  in  his  possession  and  no  defense  being 
made  to  the  same,  he  proceeded  to  render  judgment  thereon. 

In  this  it  is  claimed  there  is  error.  A  justice  having  in 
his  possession  the  evidence  of  indebtedness  upon  which 
suit  is  brought  may,  after  waiting  one  hour  after  the  time 
set  for  the  hearing  of  a  cause,  proceed  with  the  trial  in  the 
absence  of  the  plaintiff.  The  statute  provides  that  the 
justice  shall  wait  one  hour  after  the  time  set  for  the  trial 
before  proceeding  therewith.  And  this  should  be  done  in  all 
cases  in  order  that  defendants  may  have  an  opportunity  to 
make  their  defense.  But  if  there  is  no  defense  to  an  action, 
the  fact  that  judgment  was  rendered  before  the  expiration 
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of  the  hour  will  be  error  without  prejudice.  If  the  de- 
fendants below  had  appeared  within  one  hour  after  the 
time  stated  in  the  summons  and  asked  to  make  their 
defense^  and  the  justice  had  refused  to  permit  them  to  do 
so,  the  judgment  would  have  been  erroneous.  But  as  there 
was  no  such  request  and  apparently  no  defense  they  were 
not  prejudiced. 

Some  objection  was  made  to  the  service  of  the  summons. 

The  return  is  as  follows  : 

"State  op  Nebraska,  1 
"York  county,       j  ^' 

"  Received  this  summons  on  the  14th  day  of  April,  1881, 

and  I  hereby  certify  that  on  the  16th  day  of  April,  1881, 

I  served  the  within  writ  of  summons  on  the  within  named 

L.  G.  Cummins  by  leaving  a  copy  thereof  at  his  usual 

place  of  residence.     W.  J.  Wells,  delivering  to  him  a  true 

and  certified  copy  of  same  with  all  endorsements  thereon. 

"J.  P.  Miller,  Sheriff. 

"  By  W.  W.  Shufelt,  Deputy.'' 

The  words  "  with  all  the  endorsements  thereon,"  were 
evidently  intended  to  apply  to  the  copy  of  each  defendant. 
There  is  no  claim  that  the  copy  served  upon  Cummins  was 
not  properly  endorsed.  But  even  if  this  return  was  de- 
fective, it  would  not  avail  the  plaintiflfe  in  error,  because 
an  amended  return  was  afterwards  made  which  fully  meets 
their  objections.  It 'is  clear  that  justice  has  been  done  and 
the  judgment  is  affirmed. 

Judoment  affirmed. 
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48     44  LOUIBA    DfiQERING,   PLAINTIFF    IN    ERROR,   V.   SaBINA 

JJ  ^  Flick  and  Joseph  Flick,  defendants  in  error. 

fiepleyin:  FlNDiNa:  judombnt.  In  an  action  of  replevin,  where 
the  goods  had  been  delivered  to  the  plaintiff,  the  justice  before 
whom  the  case  was  tried  made  a  finding  as  follows:  '^ I  do  find 
for  the  plaintiff  and  against  the  defendants  for  the  goods  and  for 
all  the  costs  of  this  action  by  her  expended."  Held,  Snificient 
to  sustain  a  judgment  in  &yot  of  the  plaintiff. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

BaMy  &  Ragan,  for  plaintiff  in  error. 

Tanner  &  OappSy  for  defendants  in  error. 

Maxwell,  J. 

In  January,  1883,  the  plaintiff  brought  an  action  of  re- 
plevin against  the  defendants  before  a  justice  of  the  peace  of 
Adams  county,  to  recover  certain  wearing  apparel.  The 
property  was  taken  on  the  order  of  replevin,  and  delivered 
to  the  plaintiff  upon  her  giving  the  undertaking  required 
by  law.  On  the  trial  of  the  cause  the  justice  made  the  fol- 
lowing finding  and  judgment:  ''I  do  find  for  the  plaintiff 
and  against  the  defendants  for  the  goods  and  for  all  the 
costs  of  this  action  by  her  expended.  Wherefore  it  is  by 
me  considered  and  adjudged  that  the  plaintiff  do  have  and 
recover  from  the  defendants  the  peaceful  possession  of  the 
goods  here  in  controversy,  together  with  all  the  costs  of 
this  action  herein  expended  by  plaintiff  and  taxed  at  $8.10, 
and  she  have  execution  hereon.''  The  case  was  taken  on 
error  to  the  district  court,  the  errors  assigned  being  that 
the  finding  would  not  sustain  the  judgment.  The  district 
court  reversed  the  judgment  of  the  justice  and  held  the  case 
for  trial.  The  plaintiff  brings  the  case  into  this  court  by 
petition  in  error. 
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Sec.  1042  of  the  code  provides  that:  "In  all  cases^  when 
the  property  has  been  delivered  to  the  plaintiff,  where  the 
jury  shall  find  for  the  plaintiff,  on  trial,  or  on  inquiry  of 
damages,  they  shall  assess  adequate  damages  to  the  plain- 
tiff for  the  ill^al  detention  of  property,  for  which,  with 
costs  of  suit,  the  justice  shall  render  judgment  against  the 
defendant/' 

The  finding  in  this  case  is  informal  but  it  is  not  void. 
Properly  the  finding  should  have  been  that  he  found  the 
right  of  property  and  right  of  possession  thereof  at  the 
commencement  of  the  action  in  the  plaintiff,  and  then  have 
assessed  the  damages.  But  liberally  construed  the  finding 
amounts  to  that.  It  is  equivalent  to  finding  the  issues  in 
fevor  of  the  plaintiff — in  other  words,  a  general  finding  that 
the  cause  of  action  is  sustained.  This  includes  the  right 
to  the  immediate  possession  of  the  property,  and  where  the 
ownership  is  put  in  issue,  the  title  also.  This  court  will 
construe  proceedings  of  a  justice  of  the  peace  very  liberally 
in  all  matters  of  mere  form;  nor  will  a  purely  technical 
objection  be  sufficient  cause  for  reversal  unless  the  person 
complaining  of  the  error  has  suffered  injury  thereby.  It 
is  the  policy  of  the  law  to  encourage  trials  upon  the  merits 
in  order  that  justice  may  be  administered,  and  he  that  re- 
lies upon  purely  technical  grounds  for  the  reversal  of  a 
case  must  show  that  he  has  sustained  injury  by  the  alleged 
errors.  No  prejudice  is  shown  in  this  case,  the  court  there- 
fore erred  in  reversing  it  The  judgment  of  the  district 
court  is  reversed^  and  that  of  the  justice  reinstated. 

Judgment  AcooBBiNaLY. 


81 
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Jennie  Degerikg,  plaintiff  in  errob,  v.  Sabina 
Fmck  and  Joseph  Flick,  defendanto  in  ebbob. 

Beplevin:  finding:  judgment.  A  finding  that  the  plaintiif 
had  possesaion  of  the  property  at  the  commencement  of  the  ac- 
tion will  not  sustain  a  judgment  of  replevin  against  a  defendant 
for  wTongfttUy  detaining  it. 

Ebbob  to  the  district  court  for  Adams  countj.  Tried 
below  before  Mobbis,  J. 

BaUy  &  RagaUy  for  plaintiff  in  error. 

Tanner  &  Oappa,  for  defendants  in  error. 

Maxwell,  J. 

In  January,  1883,  the  plaintiff  commenced  an  action  of 
replevin  against  the  defendants  before  a  justice  of  the  peace 
to  recover  the  possession  of  certain  articles  which  it  is  al- 
leged the  defendants  wrongfully  detained.  The  return  of 
the  officer  shows  that  the  property  was  taken  under  the 
writ  and  delivered  to  the  plaintiff  upon  an  undertaking  be- 
ing given  as  required  by  law.  On  the  trial  of  the  cause  a 
jury  was  waived,  the  cause  being  tried  to  the  justice,  who 
made  the  following  findings:  '^I  do  find  that  the  posses- 
sion of  the  property  here  in  controversy  at  the  b^inning 
of  this  action  was  in  the  plaintiff,  and  do  so  find  and  for 
costs  of  this  action;  wherefore  it  is  by  me  considered  and 
adjudged  that  the  plaintiff  do  have  peaceable  possession  of 
the  property  here  in  controversy  from  the  defendants,  to- 
gether with  all  her  costs  of  this  action  herein  expended, 
and  taxed  at  $7.50,  and  do  have  execution  hereon.'' 

The  case  was  taken  on  error  to  the  district  court,  the 
errors  assigned  being:  1st,  That  the  finding  of  the  court 
is  vague,  uncertain,  and  indefinite,  and  cannot  maintain 
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the  judgment  of  said  court;  2d,  That  the  court  could  not 
render  judgment  in  favor  of  the  plaintiff  without  first  find- 
ing that  at  the  commencement  of  the  action  the  plaintiff 
had  the  right  of  possession  of  the  property;  3d,  That  the 
court  should  have  found  the  ownership  and  also  the  right 
of  possession.  The  district  court  reversed  the  judgment  of 
the  justice  and  held  the  case  for  trial.  The  plaintiff  brings 
the  case  into  this  court  by  petition  in  error. 

The  gist  of  the  action  of  replevin  is  the  unlawful  deten- 
tion by  the  defendants  of  the  plaintiff's  property.  Haug^ 
gard  v.  WaUen,  6  Neb.,  271.  Moore  v,  Kepner,  7  Id.,  38. 
Ferrdl  v.  Hvmphrey,  12  Ohio,  113.  An  action  of  replevin 
can  only  be  maintained  against  a  defendant  who  is  in  pos- 
session of  the  goods  when  a  demand  is  made  or  when  the 
suit  is  commenced.  Wells  on  Replevin,  sec.  134  and  cases 
cited  in  note  I.  The  reason  is,  the  action  is  brought  to  re- 
cover the  possession  of  specific  chattels  which  it  is  alleged 
are  unlawfully  detained.  If  the  goods  are  not  detained  by 
the  defendant  he  is  not  liable  in  that  form  of  action;  nor 
can  the  action  be  maintained  by  a  plaintiff  who  at  the  time 
the  action  is  brought  is  in  possession  of  the  goods.  The 
justice  in  this  case  finds  that  the  possession  of  the  property 
in  controversy  at  the  commencement  of  the  action  was  in 
the  plaintiff.  If  this  was  so,  the  defendants  could  not  be 
wrongfully  detaining  the  same.  It  will  be  said  that  the 
intention  of  the  justice  was  to  find  the  right  of  property  in 
the  plaintiff,  and  not  that  she  had  possession.  But  how 
are  we  to  know  that  feet?  None  of  the  evidence  is  pre- 
served in  the  record,  nor  is  there  anything  to  show  a  mis- 
take in  the  entry.  We  must  be  governed  by  the  record. 
A  finding  that  the  plaintiff  had  possession  will  not  sustain 
a  judgment  in  favor  of  the  plaintiff.  There  is  no  error  in 
the  record,  and  the  judgment  is  affirmed. 

JXTDGMENT  AFFIBMED. 
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The  Gbeat  Western  MANUPAcruBiNa  Co.,  appel- 
lant, V.  John  Hunteb  et  al.,  appellees. 

Bill  of  Exceptions:  allowance  of.  By  the  seventh  clause  of 
Sec  311  of  the  code  of  civil  procedure,  where  the  parties  in  an 
action  agree  upon  a  bill  of  exceptions  by  a  written  stipulation 
attached  thereto,  the  clerk  of  the  court  is  authorized  to  settle 
and  allow  it,  independently  of  whether  the  judge  is  either  dis- 
qualified or  unable  to  do  so. 

Motion  to  quash  bill  of  exceptions. 
Qroff  &  Montgomery,  for  the  motion. 
8.  H,  SornbergeTy  contra. 
Lake,  Ch.  J. 

In  this  case  a  motion  has  been  made  to  qnash  the  bill  of 
exceptions  respecting  the  evidence  and  proceedings  upon 
the  trial.  The  ground  of  the  motion  is,  that  the  bill  was 
settled  and  allowed  by  the  cleric  of  the  court  and  not  hj 
the  presiding  judge. 

Still  another  reason  was  urged  in  argument  by  counsel, 
viz.,  that  the  allowance  of  the  bill,  even  if  the  derk  were 
authorized  to  make  it,  was  too  late.  This  point,  however, 
18  not  included  in  the  motion,  and  cannot  now  be  consid- 
ered. 

It  appears  that  the  parties  by  their  attorneys  agreed 
upon  the  bill  of  exceptions,  as  to  what  it  should  contain, 
80  that,  under  the  statute,  sec.  311  of  the  code  of  civil  pro- 
oedure,  the  clerk  had  authority  to  act,  even  if  the  judge 
were  at  the  time  within  the  district  and  able  to  do  so. 
CSomp.  Stat.,  671. 

From  the  fact  that  affidavits  have  been  filed  respecting 
the  ability  of  the  judge  to  have  acted  in  this  matter — on 
the  part  of  the  plaintiff  to  show  his  absence  from  the  dis- 
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trict^  and  consequent  inability  to  do  so,  and  on  the  part  of 
the  defendant  denying  it — we  are  led  to  infer  that  counsel 
have  in  a  measure  misapprehended  the  force  of  this  provi- 
sion as  to  the  authority  of  the  clerk.  The  seventh  clause 
of  the  section  provides  that:  ^^In  case  of  the  death  of  the 
judge,  or  when  it  is  shown  by  affidavit  that  the  judge  is 
prevented  by  sickness  or  absence  from  his  district,  as  well 
as  in  cases  where  the  parties  interested  shall  agree  upon  the 
bill  of  exceptions  (and  shall  have  attached  a  written  stipu- 
lation to  that  effect  to  the  bill),  it  shall  be  the  duty  of  the 
derk  to  settle  and  sign  the  bill,  in  the  same  manner  as  the 
judge  is  by  this  act  required  to  doJ'  From  this  it  will  be 
seen  that  ^^  where  the  parties  interested  shall  agree  upon  a 
bill  of  exceptions"  and  attach  thereto  a  written  stipulation 
to  that  effect,  the  clerk  is  authorized  to  act,  and  may  be  re- 
quired to  do  so,  independently  of  whether  the  judge  is  either 
disqualified  or  unable  to  do  so.  Such  being  the  law  gov- 
erning this  matter,  the  motion  must  be  overruled. 

Motion  oyesbuled. 
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Lazar  Brown,  plaintiff  in  error,  v.  C.  W.  Edger-    sojmo 

ton,  defendant  in  error.  84  ^ 

14    463 

Error:    vacation  op  JUDOMEirr :    final  order.    An  order  of  a  ^4  ^^ 

district  court  vacating  its  own  judgment  during  the  term  at  <3  265 

which  it  was  rendered,  is  not  a  final  order,  and  therefore  is  not  14 
reTiewable  by  proceedings  in  error. 


14 
54 


Motion  to  dismiss  case  brought  up  from  Douglas  county. 
Oeorge  W.  Doane  and  Warren  Switzler,  for  the  motion. 
Thurston  &  HaU  and  A.  N.  Ferguson,  contra. 
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Lake,  Ch.  J. 

The  defendant  in  error  moves  the  dismissal  of  this  case 
for  the  reason  that  the  order  complained  of  is  not  ''final/' 
and  therefore  not  a  proper  subject  for  proceedings  in  error. 

Of  orders  made  by  district  courts  only  such  are  review- 
able in  this  manner  as  are  by  the  code  denominated  "  final/' 
Sec.  682.  ''An  order  affecting  a  substantial  right  in  an 
action^  when  such  order,  in  effect,  determines  the  action 
and  prevents  a  judgment,  *  *  *  is  a  final  order," 
etc.     Code,  sec.  581. 

The  order  in  question  was  one  which,  on  motion  of  the 
defendant,  vacated  a  judgment  against  him  on  default  dur- 
ing the  same  term  at  which  it  was  rendered,  to  enable  him 
to  make  a  defense  to  the  action.  It  is  very  clear  that  such 
an  order  is  not  covered  by  the  above  description.  It  was 
in  no  sense  final;  it  did  not  prevent,  although  its  effect  was 
doubtless  to  delay  for  awhile,  the  entry  of  a  judgment. 

But,  independently  of  the  provisions  of  the  code  on  tlv's 
subject,  it  is  a  rule  generally  recognized  by  appellate  tri- 
bunals that  courts  possess  an  unlimited  power  over  their 
own  judgments  and  orders  in  respect  to  their  vacation  nnd 
modification  until  the  close  of  the  term  at  which  they  are 
rendered,  and  that  their  action  in  this  particular  is  not  re- 
viewable on  appeal.     Freeman  on  Judgments,  sec.  90. 

And  this  power  seems  to  have  been  fully  recognized  by 
the  l^islature  in  the  enactment  of  the  several  provisions  of 
the  code  relative  to  the  review  by  courts  of  their  own  judg- 
ments and  orders  after  the  term  at  which  they  are  ren- 
dered. Code  of  Civil  Procedure,  sec.  602,  et  seq.  We 
think  it  will  be  conceded  that,  in  practice,  this  power  is 
quite  as  essential  to  the  ends  of  justice,  if  not  much  more 
so,  during  the  continuance  of  the  term  as  it  is  afterwards. 
This  being  so,  it  would  hardly  be  reasonable  to  presume 
that  the  legislature  wi>uld  have  formally  given  the  power 
and  provided  for  its  exercise  only  after  final  adjournment. 
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if  it  had  been  supposed  that  the  court  did  not  possess  it 
during  the  continuanoe  of  the  term.' 

Motion  sustained. 


Charles  A.  Baldwin,  plaintiff  in  errob,  v.  Oscar 

L.  Foes,  DEFENDANT  IN  ERROR. 

1.    Error:    final  osdbs.    An  order  of  a  district  court  reqairing 
an  attorney  in  an  action  to  pay  money  aUeged  to  have  been  col- 
lected by  him  into  court  "for  the  use  of  the  plaintiff    «    *    * 
and  in  default  that  execution  issue  therefor,"  is  a  final  order 
and  may  be  reyiewed  by  proceedings  in  error. 

9l    :    PBAcncas.    Thewantof  a  bill  of  exceptions  or  a  motion 

for  a  new  trial  is  not  sufficient  to  warrant  a  summary  dismissal 
of  proceedings  in  error. 

« 

3.    Attorney.    The  right  of  an  attorney  to  enter  an  appearance  for 
a  party  in  an  action  can  be  called  in  question  only  by  the  party 

MonoN  to  dismiss  case  brought  up  on  error  from  Doug- 
las counly. 

O.  W.  Shidda,  for  the  motion. 

Lake,  Ch.  J. 

The  defendant  in  error  moves  the  dismissal  of  this  case, 
assigning  therefor  five  several  reasons,  the^rs^  and  princi- 
pal one  of  which  is,  that  the  order  of  the  district  court 
brought  here  for  review  was  not  "  final." 

Referring  to  the  record,  we  find  that  the  order  in  que&- 
tion  was  made  on  motion  of  this  defendant  in  error  in  a 
case  wherein  he  was  plaintiff  and  one  Thomas  Muny  de- 
fendant, and  several  months  after  said  case  had  been  finally 
dismissed  at  his  costs.     There  had  also  been  a  motion  by 
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him  for  a  vacation  of  the  jadgment  of  dismissal^  which  was 
denied.  The  object  of  the  former  motion  was  to  require 
Baldwin,  then  the  attorney  of  Foss,  to  pay  into  coart,  for 
his  use,  certain  money  claimed  to  have  been  collected  by 
him  from  Murry  in  settlement  of  that  suit 

The  order  complained  of  was,  "that  the  said  0.  A.  Bald- 
win pay  into  this  court  by  the  first  day  of  the  next  June  term, 
for  the  use  of  said  plaintiff,  the  sum  of  $30.50,  and  in  d^ 
fault  that  execution  issue  therefor.'^  It  will  be  seen  that 
it  directs  the  payment,  unconditionally,  of  a  definite  sum 
of  money  within  a  specified  time,  on  pain  of  its  enforce- 
ment by  a  general  execution.  It  completely  fixes  the  rights 
of  the  parties  to  it,  leaving  nothing  whatever  for  the  court 
to  do  further  in  that  regard.  Freeman  on  Judgments,  § 
12.  It  was  an  order  affecting  a  substantial  right  made  in 
a  special  proceeding.  Code  of  civil  procedure,  §  581, 
It  was  certainly  a  "final  order,*'  as  we  understand  that 
term. 

The  second  reason  is,  that  there  is  no  bill  of  exceptions; 
and  the  third,  that  no  motion  for  a  new  trial  was  made. 
These  two  objections  &11  within  the  rule  announced  during 
the  present  term  in  the  case  of  HoUenbeok  v,  TcarhingUm^ 
ante  p.  480,  and  are  not  sufficient  to  warrant  a  summary 
dismissal  of  proceedings  in  error.  The  right  of  the  plain- 
tiff to  a  decision  of  the  questions  presented  by  the  petition 
in  error  does  not  depend  upon  either  a  bill  of  exceptions 
or  a  motion  for  a  new  trial. 

The  fourth  reason  of  the  motion  is,  that  the  cause  "has 
not  been  properly  nor  diligently  prosecuted  in  this  court '* 
And  ihe  fifth,  that,  "No  summons  in  error  has  been  issued 
or  served  herein.*'  These  two  objections  are  completely 
answered  by  the  record,  which  shows  that^  "The  issuing 
and  service  of  a  summons  in  error  is  waived  by  the  defend- 
ant in  error,*'  and  his  appearance  entered  by  Q.  W.  Am- 
brose, an  attorney  of  this  court,  whose  authority  to  act  in 
the  matter,  although  orally  challenged  by  the  attorney 
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now  moving  a  dismissal,  is  not  denied  by  Foss  himself,  by 
whom  alone  it  can  be  called  in  question. 


MonON  DBNUBD. 
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Chables  H.  B.  Roubs,  plaintifp  in  erbob,  v.  Lutheb 
R.  Wright  bt  ai..,  defendants  in  error. 

1.  Attachment:  bioht  to  isstte.  An  affidavit  for  attachment 
before  a  justice  of  the  x>eace  containing  as  a  statement  of  the 
phdntiff's  cause  of  action,  *Hhat  the  said  claim  in  said  action  is 
for  damages  in  not  delivering  goods  purchased/'  does  not  show 
that  the  case  is  for  a  debt  or  demand  arising  upon  contract,  judg- 
ment, or  decree,  and  does  not  authorize  the  issuance  of  an  at- 
tachment against  a  foreign  corporation  or  a  non-resident  of  the 
state. 

fiL  Action  against  Justice  of  the  Peace.  In  an  action  against 
a  justice  of  the  peace  for  wrongfully  issuing  an  attachment  against 
a  non-resident  of  the  state,  the  bill  of  particulars  in  the  attach- 
ment case,  read  as  evidence  to  the  jury,  was,  in  substance,  **To 
damages  by  delay  in  receiving  goods  bought  of  defendant,  and 
for  delay  caused  by  wrong  shipment."  And  the  affidavit  for 
attachment  was  also  read  in  evidence,  in  which  the  plaintiff's 
claim  was  stated  as  **for  damages  in  not  delivering  goods  pur- 
chased." Held,  that  an  instruction  to  the  jury  that  *' there  is 
no  evidence  introduced  tending  to  show  that  defendant  Wright 
acted  negligently,  wantonly,  and  corruptly  in  issuing  said  order 
of  attachment,"  was  erroneous. 

This  was  an  action  brought  in  the  district  court  of  Doug- 
las county  against  Wright,  as  a  justice  of  the  peace,  and  the 
sureties  on  his  ofiQcial  bond,  for  the  wrongful  issuance  of 
an  attachment.  Judgment  below  in  favor  of  defendants, 
before  Neyille,  J.^  and  cause  brought  here  for  review  on 
a  petition  in  error. 

Warren  Stoitaler  and  Cha/rUa  R.  Redioky  for  plaintiff  in 
error. 
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1.  The  justice  is  liable  where  he  acts  beyond  the  limit 
of  jurisdiction  given  him  by  law,  either  as  regards  the  sub- 
ject matter,  person,  or  mode  of  proceeding.  Cteoley  on 
Torts,  417.  Swan's  Justice,  10,  20.  Hilliard  on  Torts, 
185.  Addison,  966.  LUOe  v.  Moore,  4  N.  J.  Law,  74. 
HaU  V.  Rogers,  2  Blackf.,  429.  Truesddl  v.  Combs,  4 
Gray,  88.    Adkins  v.  Brewer,  3  Cow.,  208. 

2.  Justice  has  no  power  to  issue  an  attachment  on  a 
claim  for  unliquidated  damages.  Civil  code,  §  198.  Drake, 
§§  14,  15,  17.  Handy  v.  Brtmg,  4  Neb.,  60.  EUist  v. 
Jackson,  3  Wis.,  649.  Strook  v.  Little,  45  Penn.  State, 
416.     McKean  v.  Turner,  46  N.  H.,  203. 

3.  Bond  is  conditioned  for  ^^fidthful  performance  of 
duties.^'    Gen.  Stat.,  99. 

4.  In  determining  whether  the  claim  is  one  for  breach 
of  contract  and  for  an  ascertained  amount,  or  whether  for 
unliquidated  damages,  the  bill  of  particulars  in  the  attach- 
ment case,  the  affidavit,  and  defendant  Wright's  knowledge 
of  the  facts  should  be  taken  together. 

Simeon  Bloom  and  W.  /.  Oormell,  for  defendants  in 
error. 

This  is  not  an  action  on  an  attachment  bond  for  the 
wrongful  issue  of  an  attachment.  The  cases  cited  by 
plaintiff's  counsel  upon  this  branch  of  the  subject  as  pre- 
sented by  them  are  therefore  not  applicable  to  the  consid- 
eration of  the  matter  herein  involved.  The  attachment 
issued  in  this  case  could  be  sustained  if  a  contest  had  arisen 
upon  motion  to  vacate  and  dissolve  the  same.  Foundery 
V.  Hovey,  21  Pick.,  455.  Lenox  v.  HowUmd,  3  Caines, 
323.  In  re  Marty,  3  Barbour,  229.  Jones  v.  Buzzard,  2 
Arkansas,  416.  Bausman  v.  Smith,  2  Indiana,  374.  Bos- 
lofson  V.  Hatch,  3  Michigan,  277.  Humphreys  v,  Mathews, 
11  Illinois,  471.  Certainly  when  the  highest  courts  in  the 
land  have  entertained  diverse  views  on  this  proposition,  a 
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mere  justice  of  the  peaoe^  not  required  under  the  law  to  be 
trained  and  educated  in  legal  knowledge,  should  not  be 
subjected  to  a  liability  on  his  bond  for  what,  at  the  most, 
can  be  regarded  only  as  a  doubtful  error  of  judgment. 
The  affidavit  in  attachment  is  the  basis  for  issuance  of  the 
writ  If  sufficient  appear  upon  the  face  of  the  affidavit  to 
constitute  a  prima  fade  compliance  with  the  statute,  then 
no  right  of  action  arises  against  the  justice  on  his  official 
bond.  The  authorities  cited  by  plaintiff  are  not  applica- 
ble. 

OOBB,  J. 

In  its  third  instruction  the  court  informed  the  jury 
''that  the  claim  upon  which  the  attachment  was  based 
was  one  arising  upon  contract,  and  that  the  affidavit  filed 
in  said  Wright's  court  upon  which  said  order  of  attachment 
was  based,  gave  said  Wright  jurisdiction  to  issue  said  or- 
der/' 

The  following  is  a  copy  of  the  bill  of  particulars  referred 
to  as  ''the  claim  upon  which  the  attachment  was  based.'' 

"Isaac  Levy  vs.  C.  H.  B.  Bouss.  1  In  justice  court  of  Lu- 
Bill  of  particulars.  J      ther  B.  Wright. 

Plaintiff's  claim. 

"To  damages  by  delay  in  receiving  goods  bought  of  C. 
H.  B.  Bouss,  and  for  delay  caused  by  wrong  shipment, 
sixty  dollars." 

And  the  following  is  a  copy  of  the  substantial  part  of 
the  affidavit: 

"Isaac  Levy  being  first  duly  sworn,  deposes  and  says 
that  he  is  the  plaintiff  in  the  above  entitled  action,  and  tliat 
the  claim  in  said  action  is  for  damages  in  not  delivering 
goods  purchased,  that  the  said  claim  is  just,  and  this  affiant 
believes  that  said  plaintiff  ought  to  recover  the  sum  of  $60 
thereon.  Affiant  further  says  that  the  said  defendant  is  a 
non-resident  of  the  state  of  Nebraska." 
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The  clause  of  the  statute  especially  applicable  to  the  case 
is  in  the  following  words:  "When  the  defeudaut  is  a  for- 
eign corporation  or  a  non-resident  of  the  state,  the  attach, 
ment  shall  not  be  granted  unless  the  claim  is  for  a  debt  or 
demand  arising  upon  contract,  judgment,  or  decree."  Code, 
§  198.  The  defendant  in  the  attachment  case  being  a 
non-resident  of  this  state  the  jurisdiction  or  right  or  the 
part  of  the  justice  of  the  peace  to  proceed  against  him 
depended  upon  two  facts,  the  absence  of  either  one  of 
which  would  render  the  proceeding  illegal.  1,  The  de- 
fendant must  have  property  in  this  state  within  the  juris- 
diction of  the  court,  which  must  have  been  seized  or  levied 
upon  by  the  officers  of  the  court,  otherwise  no  constructive 
service,  by  publication  or  otherwise,  would  be  sufficient  to 
give  the  court  jurisdiction  in  the  case.  2.  The  claim 
must  have  been  "for  a  debt  or  demand  arising  uf>on  con- 
tract, judgment,  or  decree,"  otherwise  no  attachment  can  be 
granted  to  give  a  justice  jurisdiction  by  any  character  of 
service. 

It  is  not  denied  that  the  plaintiff  in  this  suit  (defendant 
in  the  said  attachment  suit)  was  a  non-resident  of  this  state, 
nor  that  he  had  property  in  this  state  within  the  jurisdic- 
tion of  the  said  justice.  The  case  must  therefore  turn  upon 
the  question,  Was  the.  claim  for  a  debt  or  demand  arising 
upon  contract,  judgment,  or  decree? 

The  words  "contract,"  "judgment,"  or  "decree,"  are 
neither  of  them  used,  either  in  the  bill  of  particulars  or  the 
affidavit  for  attachment,  nor  do  I  think  that  any  equivalent 
language  is  used.  "To  damages  by  delay  in  receiving 
goods  bought  of  C.  H.  B.  Rouss  and  for  delay  caused  by 
wrong  shipment  *  *  "  is  the  language  of  the  bill 
of  particulars,  and  "for  damages  in  not  delivering  goods 
purchased,"  is  that  of  the  affidavit.  As  I  understand  this 
language,  it  not  only  fails  to  charge  a  breach  of  contract, 
but  does  in  effect  charge  a  tort.  But  the  court,  when  de- 
livering its  charge  to  the  jury,  had  before  it  the  whole  tes- 
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timony  in  the  case;  and  while  it  is  not  claimed  that  the  jus- 
tice may  look  elsewhere  than  to  the  statement  of  the  plain- 
tiff's claim,  as  contained  in  his  affidavit  for  the  attachment, 
for  the  grounds  of  his  jurisdiction,  yet,  if  upon  the  evidence 
in  the  case  it  appeared  that  the  plaintiff's  claim  was  for  a 
debt  or  demand  founded  on  contract,  judgment,  or  decree, 
a  court  would  hesitate  to  hold  a  want  of  jurisdiction  on  ac- 
count of  a  &ulty  bill  of  particulars  and  affidavit.  But  an 
examination  of  the  bill  of  exceptions  fails  to  show  that  there 
was  any  pretense  of  contract  between  the  plaintiff  and  de- 
fendant in  said  action  out  of  which  any  cause  of  action 
could  have  arisen,  but  on  the  contrary  shows  the  said 
parties  to  have  been  utter  strangers  to  each  other.  I  reach 
the  conclusion  therefore  that  the  court  erred  in  giving  its 
third  instruction  to  the  jury. 

The  court  also  gave  to  the  jury  as  its  fourth  instruction, 
the  following:  "4.  You  are  instructed  that  there  is 
no  evidence  introduced  tending  to  show  that  defendant 
Wright  acted  negligently,  wantonly,  and  corruptly  in  issu- 
ing said  order  of  attachment." 

In  this  instruction  I  think  there  is  error.  While  I  do 
not  say  that  there  is  any  evidence  tending  to  show  that  the 
said  justice  (defendant)  acted  corruptly,  nor  I  might  say 
wantonly,  in  issuing  said  attachment,  the  papers  themselves 
contain  plain  evidence  of  negligence  in  the  issue  of  said  at- 
tachment, and  if  by  his  n^ligence  the  defendant  issued  the 
attachment  in  a  case  prohibited  by  statute,  it  needs  not  that 
he  should  have  done  it  corruptly  or  even  wantonly  to  ren- 
der him  liable  for  the  damages  caused  thereby. 

Proceeding  by  attachment  is  a  harsh  remedy  given  by 
statute  in  certain  specified  cases.  By  its  means,  the  private 
property  of  an  alleged  debtor  may  in  such  cases  be  seized 
in  advance  of  a  judgment  or  trial  and  held  to  abide  the  re- 
sult of  a  suit.  The  law  has  thus  invested  certain  officers 
with  the  power  to  issue  a  writ  authorizing  the  seizure  and 
holding  of  one  man's  property  for  an  indefinite  time  to 
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answer  to  the  UDproved  claim  of  another.  But  it  has  lim- 
ited the  exercise  of  this  power  to  certain  clearly  defined 
cases.  While  these  officers  confine  themselves  to  these 
cases  the  law  protects  them  even  against  their  own  mis- 
takes and  errors  of  judgment,  but  when  they  step  outside 
of  the  circle  of  duty  thus  drawn  by  the  letter  of  the  stat- 
ute, they  must  answer  in  damages  to  such  individuals  as 
may  suffer  from  such  unauthorized  act.  "  Every  judicial 
officer,"  says  Cooley  in  his  work  on  Torts,  p.  416,  "  whether 
the  grade  be  high  or  low,  must  take  care  before  acting  to 
inform  himself  whether  the  circumstances  justify  his  exer- 
cise of  the  judicial  function  *  *  *  The  officer  is  to 
judge  in  the  cases  in  which  the  law  has  empowered  him  to 
act,  and  in  respect  to  persons  lawfully  brought  before  him; 
but  he  is  not  judge  when  he  assumes  to  decide  cases  of  a 
class  which  the  la\y  withholds  from  his  cognizance,  or  cases 
between  persons  who  are  not  either  actually  or  construc- 
tively l)efore  him  for  the  purpose     *     ♦     ♦  '* 

It  is  not  deemed  necessary  here  to  enter  into  a  vindica- 
tion of  the  law,  or  a  defence  of  the  decisions  from  the 
charge  of  inconsistency,  in  holding  officers  of  inferior  oourts 
and  tribunals  responsible  for  certain  acts,  done  under  color 
of  law,  while  those  of  the  higher  courts  are  relieved  of  such 
responsibility.  Such  charge,  when  occasion  may  arise  for 
its  examination,  will  be  found  to  be  without  substantial 
foundation. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

B£V£BS£D  AND  BEMANDED. 
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The  Burlington  &  Missouri  River  Railroad  C!om- 
PANY  in  Nebraska  and  The  Lincoln  &  North- 
western Railroad  Company,  plaintiffs  in  er- 
ror, V.  WiNFiELD  S.  Beebe,  defendant  in  error. 
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1.  Bailroads:  damage  to  timbeb  by  fibk:  ownebship  of 
land.  In  an  action  in  the  nature  of  an  action  on  the  case  for  the 
negligent  nse  of  a  locomotive  engine  by  the  servants  of  the  de- 
fendants by  reason  of  which  the  timber  land  of  plaintiff  was 
damaged  by  fire,  the  plaintiff  alleged  owneiship  of  the  timber 
land,  which  was  denied  by  the  defendant.  Hddy  That  proof  that 
plaintiff  had  been  in  the  x>o8session  of  the  premises  for  a  number 
of  years  next  before  and  at  the  time  of  the  injury  was  sufficient 
evidence  of  title  prima  facie. 

SL  Competency  of  Juror.  The  whole  of  the  examination,  and 
all  of  the  answers  of  a  juror  ui>on  such  examination,  as  to  his 
competency  to  serve  as  a  juror  in  a  given  case,  should  be  consid- 
ered together,  and  if  upon  such  consideration  he  seems  to  be 
competent  his  challenge  for  cause  by  one  of  the  parties  should  be 
denied. 

3.  The  opinion  or  estimate  of  a  witness  of  the  amount  of 

damage  to  the  owner  of  a  tract  of  timber  land,  or  to  the  land 
itself,  caused  by  a  fiie  running  through  it,  is  not  admissible  as 
evidence. 

4.  New  Trial:    taxation  of  costs.    An  erroneous  overruling 

by  the  trial  court  of  a  motion  of  a  defendant  for  the  re-taxation 
of  costs  in  a  case  is  not  a  ground  for  setting  aside  the  verdict  of 
the  jury  and  granting  a  new  trial  in  the  case. 

Error  to  the  district  court  for  Seward  counfy.    Tried 
below  before  George  W.  Post,  J. 

Marquett  &  Deweese  and  Norval  Brothers,  for  plaintiffs 
in  error. 


D.  C.  McK'illip  and  Harwood  &  Aincs,  for  defendant  in 
error. 
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C!OBB,  J. 

The  first  point  raised  by  the  plaintiff  in  error  in  their 
brief  is,  that  plaintiff's  title  to  the  land,  upon  which  the 
growing  timber  was  damaged  by  fire,  having  been  put  in 
issue  by  the  answer,  was  not  sufficiently  proved  to  entitle 
the  plaintiff  to  recover. 

This  being  an  action  for  the  negligence  of  the  servants 
of  the  defendants,  is  of  the  nature  of  an  action  on  the  case, 
as  actions  were  classified  before  the  adoption  of  the  code, 
and  as  the  injury  complained  of  was  to  the  property  itself 
and  not  to  the  plaintifi*'s  possession  thereof,  the  title  was  a 
material  point  in  the  case,  not  only  to  be  allied  in  the  pe- 
tition but  to  be  proved  on  the  trial  unless  admitted  by  the 
defendants.  But  while  it  is  true  that  in  this  state  a  perfect 
title  to  land  must  be  derived  from  the  government  of  the 
United  States,  and  must  be  based  either  upon  a  grant  or 
patent  to  the  person  claiming  such  title,  his  ancestor,  or 
grantor,  or  upon  a  possession  within  the  statute  of  limita- 
tions, yet  the  possession  of  such  title  is  only  necessary  to 
discharge  the  obligation  of  a  covenant  of  title  or  to  defend 
i^inst  a  lesser  one.  For  all  other  purposes  which  occur 
to  the  writer  actual  possession  under  claim  of  right  and 
without  badge  of  servitude  is  sufficient  prima  fade.  If 
this  position  is  correct,  then  when  the  plaintiff  proved  that 
he  was  in  the  actual  possession  of  the  injured  premises, 
claiming  title  thereto,  the  burden  was  thrown  upon  the  de- 
fendant to  prove  title  out  of  the  plaintiff,  in  order  to  avail 
itself  of  the  defense  raised  by  the  point  under  considera- 
tion. No  such  proof  being  offered,  the  plaintiff  must,  for 
the  purposes  of  this  case,  be  deemed  as  possessed  of  the  title 
to  the  land  in  question. 

The  second  point  is,  aa  to  the  competency  of  one  of  the 
jurors  to  sit  on  the  jury,  as  disclosed  upon  his  examination, 
as  follows: 

Q.     Do  you  know  anything  about  this  case? 
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A.    I  have  passed  over  the  burnt  district. 
Q.     Have  you  formed  such  an  opinion  as  would  hinder 
you  from  giving  an  unbiased  verdict  in  this  case  ? 
A.    I  don^t  think  it  would  be  biased  in  any  way. 

CROSS-EXAMINATION. 

Q.     You  have  talked  with  the  neighbors  about  this  fire? 

A.     No,  all  I  know  is  from  passing  over  it. 

Q.  From  what  you  have  seen  and  heard  have  you  or 
not  formed  any  opinion  as  to  which  should  recover? 

A.     I  have  not. 

Q.  You  have  formed  no  opinion  as  to  the  right  to  re- 
cover anything? 

A.  No,  sir.  Only  passing  by  and  seeing  where  the  fire 
had  passed. 

Q.  Did  you  have  any  conversation  with  them  as  to  how 
the  fire  had  originated? 

A.     No,  sir. 

Q.  Then  you  can  have  no  opinion  in  this  case  unless 
you  have  heard  and  discussed  the  focts,  could  you? 

A.  No,  sir.  I  know  nothing  about  it,  whether  it  origi- 
nated from  the  railroad  or  some  individual.  I  don't  know 
anything  about  it  only  firom  local  reports. 

Q.  Did  you  say  in  your  direct  examination  that  you 
thought  the  plaintiff  ought  to  recover? 

A.  No,  sir.  Mr.  Beebe  made  the  remark  that  consid- 
erable damage  was  done. 

Q.  Do  you  know  the  particular  location  of  this  forty 
acres? 

A.     No,  sir.  Seven  years  ago  he  offered  to  sell  it  to  me. 

Q.  You  know  about  the  character  of  the  trees  and  the 
size  of  them,  do  you? 

A.  I  have  not  been  on  this  piece  of  timber  for  six 
years. 

Q.    Then  you  don't  know  the  extent  of  the  damage  ? 

A.    No,  sir. 
32 
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Q.  Yoa  have  not  seen  the  district  since  the  fire  occur- 
red? 

A.  No^  sir.  Only  in  passings  and  that  is  nearly  a  mile; 
no,  probably  a  half  a  mile  from  it. 

Q.  In  this  case  suppose  no  evidence  was  offered  bat 
what  you  know  of  the  matter  now,  would  you  be  of  the 
mind  that  the  plaintiff  should  recover  or  not? 

A.  I  know  nothing  about  it,  I  don't  know  whether  the 
plaintiff  owns  the  timber  or  not. 

Q.  Supposing  that  the  defendants  (?)  offer  in  evidence 
what  you  know  of  the  matter  now,  and  no  further  testi- 
mony is  offered  in  the  case,  would  you,  as  a  juryman,  say 
that  the  plaintiff  ought  to  recover? 

A.  Well,  yes,  from  a  certain  local  idea  of  the  fire,  and 
seeing  it  at  that  distance. 

Q.  Without  any  further  testimony  you  would  say  the 
plaintiff  ought  to  recover? 

A.    Yes,  sir. 

BE-DIREOr  EXAMIKATIOK. 

Q.  Do  you  say  that  he  ought  to  recover  from  the  rail- 
road company? 

A.  I  don't  know,  I  would  have  to  have  testimony  as  to 
who  did  the  damage. 

Q.  Simply  from  seeing  the  timber  land  there  you  think 
somebody  ought  to  pay  for  it? 

A.    Yes,  sir. 

Q.  You  don't  mean  to  say  you  think  that  the  railroad 
company  ought  to  recover,  or  somebody  else? 

A.  I  don't  know  who  should  recover,  any  more  than  I 
know  that  the  fire  damaged  the  man's  timber  by  running 
through  it. 

EXAMINATION  BY  THE  COURT. 

Q.     Have  you  formed  an  opinion  as  to  how  mndi  dam- 
age has  been  sustained  ? 
A.     No,  sir.     I  have  not. 
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Q.  Yon  don't  know  anything  about  the  amount  of  dam- 
age done? 

A.     No,  sir. 

Q.    Nor  the  cause  of  the  damage  ? 

A.    No,  sir. 

Q.    Nor  how  it  was  caused? 

A.    Only  what  I  hear  through  the  country. 

Q.     Would  that  influence  you  in  forming  your  verdict? 

A.     No,  sir. 

It  will  thus  be  seen  that  the  examination  of  the  juror 
was  thorough  and  exhaustive.  The  object  on  the  part  of 
defendant's  counsel  evidently  being  to  make  the  &ct  of  the 
juror  having  passed  along  the  road,  and  seen  where  a  fire 
had  run  among  the  young  and  growing  timber,  disqualify 
him  to  sit  upon  the  jury  in  the  case.  When  it  is  borne  in 
mind  that  the  average  juryman  is  not  expected  to  pass  a 
successful  examination  in  logic  or  casuistiy  on  short  notice, 
it  must  be  apparent  that  the  exhaustive  examination  of  this 
one  signally  &iled  to  show  him  possessed  of  partiality  as  be^ 
tween  the  parties,  preconceived  opinion  as  to  the  merits  of 
the  case,  or  of  temper  such  as  would  disable  him  to  find  a 
fair  and  impartial  verdict  upon  the  testimony  in  the  case. 

The  third  point  made  by  the  plaintiff  in  error  is  upon 
the  admission  c^  certain  testimony  introduced  by  the  plain- 
tiff in  the  court  below  for  tlie  purpose  of  proving  the  meas- 
ure of  damage  to  the  timber  land  of  the  plaintiff  by  the  fire 
set  out  by  the  engine  of  the  defendant,  and  it  urges  the 
point  that  by  the  admission  of  such  testimony  the  witness^ 
es  for  the  plaintiff  were  allowed  to  usurp  the  province  of 
the  jury  in  fixing  the  amount  of  plaintiff's  damages. 

The  following  quotations  from  the  bill  of  exceptions 
show  upon  what  foundation  this  point  is  based.  The  plain- 
tiff, being  on  the  stand  as  a  witness  in  hia  own  behalf  and 
not  having  been  examined  as  to  his  occupation  or  means  of 
ktiowledge  of  llie  value  of  lands  or  other  property,  is  asked 
the  following  questions  on  the  part  of  the  plaintiff: 
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Q.  Do  you  know  the  value  of  this  land  just  before  the 
timber  was  burned,  before  this  fire  went  through  it? 

A.     Yes,  sir.     I  know  the  value  of  it. 

Q.     What  was  it  before  the  fire  went  through  it? 

A.  I  would  not  have  taken  less  than  four  hundred  dol- 
lars for  what  it  went  over. 

On  motion  of  defendant  this  answer  was  stricken  out  as 
irresponsive  to  the  question  and  incompetent. 

Q.  The  question  is,  what  was  the  value  of  this  forty 
acres  of  timber,  not  what  you  would  have  taken  for  it,  bat 
what  was  it  worth? 

A.     It  was  worth  what  I  said. 

Q.     I  mean  the  forty  acres,  all  of  it? 

A.     It  was  worth  eight  hundred  dollars. 

Q.     What  was  it  worth  after  the  fire  went  through  it? 

Defendant  objects  as  being  incompetent;  witness  has  not 
shown  himself  competent  to  answer,  and  calls  for  a  conclu- 
sion.   Overruled,  and  defendant  excepts. 

A.  It  was  worth — ^that's  a  pretty  hard  question  to  an- 
swer. Did  you  consider  the  burned  timber  worth  any- 
thing? 

Q.  That  is  for  you  to  say.  What  was  the  diminished 
value,  what  was  it  worth  after  the  fire  went  through  it? 

A.    Worth  five  hundred  dollars  or  six  hundred  dollars. 

Q.  What  was  the  diminished  value  of  the  land;  what 
was  the  damage  done  by  that  fire? 

Defendant  objects  as  incompetent.  Overruled,  and  de- 
fendant excepts. 

A.  Four  hundred  dollars  damage  to  me — ^that  is  to  the 
land. 

Q.  What  was  the  value  of  the  land  and  the  timber  on 
it  as  it  stood  before  the  fire  went  through  it^  the  forty  acres? 

A*    Eight  hundred  dollars. 

Q.  What  was  the  value  of  the  land  as  it  was  after  the 
fire  went  through,  with  the  timber  burned  ? 
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Defendaot  objects  as  not  laying  a  proper  basis  for  the 
estimation  of  damages.     Overruled,  and  exception. 

A.  About  six  hundred  dollars,  five  hundred,  or  six 
hundred  dollars.  I  consider  that  the  damage  to  the  land 
and  the  sale  would  be  five  hundred  dollars. 

Q.     On  what  basis  do  you  estimate  the  damage? 

A.  I  looked  at  it  in  this  way :  I  consider  the  timber 
eight  hundred  dollars  before  it  was  burned,  and  after  it  was 
burned  it  was  not  worth  more  than  half  as  much.  The 
burned  timber  if  I  could  have  used  it  or  sold  it,  it  would 
have  been  worth  a  little  something  to  me,  but  it  stood  there 
perfectly  worthless,  some  of  it  stands  there  now,  some  for 
post  timber  and  some  cannot  be  used  for  that.  That  is 
why  I  make  the  distinction  between  what  the  timber  was 
worth  and  what  I  could  really  get  out  of  it,  and  putting  it 
to  use. 

The  defendant  moved  to  strike  out  all  of  this  witness's 
testimony  relating  to  his  damages,  because  it  is  an  improper 
and  false  basis  on  which  the  estimation  is  made.  Over- 
ruled, and  exception. 

Mr.  Healy,  a  witnass  for  the  plaintiff,  after  stating  that 
he  was  acquainted  with  the  value  of  timber  land  in  Sew- 
ard ounty,  was  interrogated,  and  answered  as  follows: 

Q.     Have  you  been  on  the  land? 

A.    Yes,  sir. 

Q     When  did  you  see  the  land? 

A.  1  think  some  time  in  the  latter  part  of  May  or  fore 
part  of  June,  1880. 

Q.    What  was  your  object  in  going  to  the  land  ? 

A.  It  was  to  see  how  much  damage  that  land  with  oth- 
ers had  sustained  by  reason  of  the  fire  across  it. 

Q.    You  examined,  did  you,  and  found  out  the  damage  ? 

A.    Yes,  sir. 

Q.    State  what  that  damage  was? 

Defendant  objects  as  being  incompetent.  Overruled| 
and  defendant  excepts. 
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Q.    State  what  the  damage  was,  in  your  judgment? 

Defendant  objects  as  above;  same  record. 

A.  I  would  like  to  understand  whether  jou  mean  the 
damage  to  all  the  land  or  by  the  acre. 

Q.     Well,  the  damage  to  the  forty  acres  of  timber  land  ? 

A.  I  should  think  it  was  depredated  at  least  one-half 
its  original  value. 

Q.    What  was  its  original  value  before  it  was  burned? 

A.     I  think  twenty-five  dollars  per  acre  at  least 

Q.  That  is  the  forty  acres  was  worth  twenty-five  dol- 
lars per  acre? 

A.     Yes,  sir. 

Q.    You  think  it  has  depreciated  one-half? 

A.    At  least,  I  should  think.    Yes,  sir. 

Q.  The  original  value  would  be  $1,000,  you  would  say, 
for  the  forty  acres,  and  has  depreciated  one-half,  or  $500? 

A.    Yes,  sir. 

It  was  in  testimony  that  the  forty-acre  tract  of  land  of 
the  plaintiff  is  divided  in  nearly  equal  parts,  as  to  number 
of  acres  on  each  side,  by  the  Blue  river,  which  runs  through 
it  in  a  nearly  circular  form.  Also,  that  as  &r  as  damage 
to  standing  timber  was  concerned  the  fire  was  confined  to 
the  westerly  side  of  the  river.  Yet  all  of  the  witnesses  on 
the  part  of  the  plaintifi^  in  the  court  below  were  interrogated 
and  testified  as  to  the  damages  by  fire  as  applicable  to  the 
whole  of  the  tract.  It  also  appears  from  the  plaintiff's 
own  testimony  that  a  part  of  this  forty-acre  tract  is  not 
timber  land  at  all,  but  at  the  time  of  the  fire  had  been  under 
cultivation.  The  defendant  in  error,  in  his  brief,  says: 
'^It  would  be  manifestly  improper  for  a  witness  to  answer 
a  question  involving  the  whole  issue,  law  as  well  as  facte, 
on  the  question  of  amount  of  damages  that  should  be  re- 
covered, such  as,  ^  What  amount  of  damages  have  the  plain- 
tiff sustained  by  reason  of  the  fire?'  etc.''  I  fail  to  see 
any  difference  between  the  question  in  that  form  and  that 
in  which  it  was  in  fact  put,  both  to  the  plaintiff  himaelfi 
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when  on  the  stand  as  a  witness  in  his  own  behalf,  and  the 
witness  Healy.  Bearing  in  mind  that  at  most  not  to  ex- 
ceed half  of  the  forty-acre  tract  was  burned  over,  then  what 
is  the  difference  between  the  question  "What  was  the  dam- 
age to  the  forty  of  timber  lands?''  as  put  to  the  witness 
Healy,  or  the  question  "  What  was  the  diminished  value  of 
the  land?  What  was  the  damag3  done  by  the  lire?"  as 
put  to  the  plaintiff  himself,  and  the  question  "What  is  the 
damage  to  the  plaintiff  in  consequence  of  the  fire?''  which 
defendant  in  error  in  his  brief  admits  would  be  erroneous? 

Nearly  all  of  the  cases  cited  by  defendant  in  error  to 
sustain  the  rulings  of  the  court  below  on  this  branch  of  the 
case  are  right  of  way  cases,  yet  while  most  of  them  hold 
that  in  such  cases  it  is  proper  to  take  the  opinions  of  wit- 
nesses (shown  to  be  possessed  of  sufficient  knowledge  on 
the  subject)  upon  the  value  of  the  premises  before  and  after 
the  taking,  but  few  have  gone  the  length  of  holding  that 
the  witness  may  also  give  his  opinion  as  to  the  amount  of 
damage  to  the  remaining  estate,  caused  by  the  taking.  It 
cannot  be  denied  that  as  a  general  rule  witnesses  must  tes- 
tify to  facts  only.  There  are  exceptions  to  this  rule;  one 
of  which  is,  where  persons  professionally  acquainted  with 
the  science  or  practice  in  question  are  called  upon  to  testify 
on  questions  of  science,  skill,  trade,  and  others  of  a  like 
kind.  Another  exception  is  found  in  the  decisions  of  some 
of  the  courts,  notably  those  of  Massachusetts,  and  courts 
following  them,  on  this  question  of  damages  to  the  remain- 
ing estate  after  the  carving  of  a  right  of  way  for  a  railroad 
out  of  it. 

In  the  case  of  Shattuck  v.  Stoneham  Branch  Railroad^ 
6  Allen,  115, 1  understand  the  court  to  base  its  decision 
partly  on  some  time-honored  usage  of  that  commonwealth, 
and  partly  on  "necessity  and  obvious  propriety .''  On  the 
other  hand,  the^  courts  of  Ohio,  Indiana,  Iowa,  and  other 
states  have  adhered  to  that  which  is  confessedly  the  general 
rule,  and  which  I  regard  as  the  safer  one,  of  confining  the 
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testiinonj  of  witneeses  to  facts^  indading  values^  and  leave 
it  to  the  juij  to  find  the  measure  of  damages  from  all  the 
facts  proved.  AUantio  &  O.  W.  R.  v.  OcmpbeU,  4  Ohio  S., 
583.  Clev.  &  P.  22.  v.  Ball,  5  Id.,  568.  Morektmse  v. 
Mathews,  2  Comst.^  614.  Dunham  v.  SimmanSj  3  Hill, 
609.  Paige  v.  Hazard,  5  Id.,  603.  IVoy  &  Bodon  B. 
Co.  «.  Northern  Turnpike  Oo.,  16  Barb.,  100.  Qin.  & 
Niag.  F.  R.  Oo.  v,  Payne,  Id.,  273.  Montgomery  B.  B.  Oo. 
V,  Vomer,  19  Ala.,  185.  Ala,  &  Flor.  B.  Co.  v.  Burkett, 
42  Id.,  83.  EvanaviUe,  &c.,  B.  Oo.  v.  Fitzpatrick,  10  Ind^ 
120.  BaM.,  Pittsburgh  &  Chic.  B.  Co,  v.  Johnson,  59 
Id.,  480.  Sameplaintiffv.Stoner,  Id,,  579,  Chic.  &  Atton 
B.  Co.  V.  8.  &  N.  W.  B.  B.  Co.,  67  Ills.,  142.  Harrison 
V,  Iowa  Midland  B,  Oo.,  36  Iowa,  323.  Prosser  v.  Wapello 
Co.,  18  Id.,  327.  Henry  v.  Dubuque,  &o.,  B,  Co,,  2  Id., 
288.  DaheU  v,  Gty  of  DavenpoH,  12  Id.,  437.  (%  oj 
Parsons  v.  Lindsay,  26  Kan.,  430. 

In  a  recent  case,  F.  E.  &  M.  V.  B,  B,  Co.  v.  Whalen,  11 
Neb.,  587,  this  court,  in  the  opinion  by  the  present  Ch.  J., 
say:  '^It  is  doubtless  a  proper  course  to  take  the  opinion 
of  experts  as  to  the  value  before  it  is  affected  by  the  loca- 
tion of  the  road.  This  done,  the  testimony  on  the  question 
of  damages  should  be  confined  to  those  matters  affecting 
the  value  proper  to  be  considered,  leaving  the  jury  to  draw 
their  own  inferences  therefrom,  unaffected  by  the  judgment 
of  others." 

But  were  it  conceded  that  the  law,  as  applicable  to  ques- 
tions of  damage  in  right  of  way  cases,  is  as  claimed  by  de- 
fendant in  error,  it  would  not,  as  it  appears  to  me,  sustain  his 
position  in  the  case  at  bar.  The  opinion  of  a  witness  as  to 
the  amount  of  damage  sustained  by  the  owner  of  land  by 
reason  of  the  taking  of  the  right  of  way  for  a  railroad 
thereon,  if  admissible  at  all,  which  is  not  conceded,  is  so 
on  the  ground  of  necessity,  because  there  is  no  other  way  of 
bringing  the  facts  or  true  condition  of  the  thing  before  the 
minds  of  the  jurors  to  enable  them  to  form  their  own  opin- 
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ions  of  the  amount  of  damage.  But  it  can  not  be  said  that 
there  is  no  other  way  of  bringing  before  the  mind  of  a  ju- 
ror the  amount  of  the  loss  caused  by  the  destruction  of 
growing  trees  but  by  the  opinion  of  witnesses  who  have 
passed  over  the  ground.  Certainly  standing  trees  are  suscep- 
tible of  being  counted  and  measured,  and  their  value  as 
timber  or  fuel  can  be  ascertained  the  same  as  any  other 
species  of  property,  and  it  is  not  a  matter  of  mere  opin- 
ions. And  such  value  in  the  dead  and  charred  condition 
compared  with  that  while  the  trees  were  growing,  and  thus 
the  amount  of  the  damage  caused  by  the  fire  arrived  at 
without  resort  to  the  opinions  of  witnesses  interested  or 
disinterested. 

The  fourth  point  made  by  the  plaintiff  in  error  is  founded 
upon  certain  instructions  given  by  the  district  court  to  the 
jury,  and  certain  prayers  of  the  defendant  in  that  court  for 
instructions,  which  were  refused.  We  think  that  the  case 
was  fairly  submitted  to  the  jury  by  the  instructions.  One 
of  these  was  upon  the  point  of  the  negligence  of  the  defend- 
ant company  in  allowing  dry  grass,  etc.,  to  accumulate  on 
its  track,  and  this  instruction  the  plaintiff  in  error  alleges 
was  unsustained  by  evidence.  We  think  differently.  There 
was  evidence  to  the  effect  that  when  the  section  hands  at- 
tempted to  bum  off  the  dry  grass  at  this  particular  point, 
some  month  or  so  before  the  fire,  the  grass  was  so  wet  firom 
some  cause  that  it  burned  only  in  spots,  and  that  such  burn- 
ing was  only  renewed  by  the  accidental  burning  for  which 
the  suit  was  brought. 

The  fifth  point  arises  upon  the  refusal  of  the  district 
court  to  retax  the  costs.  It  appears  from  the  bill  of  ex- 
ceptions and  the  motion  of  the  defendant  below  for  the 
retaxation  of  costs  that  the  said  motion  to  retax  the  costs  in 
the  case  was  made  and  submitted  upon  the  following  agreed 
statd  of  facts,  which  was  the  whole  evidence  and  proof 
introduced  or  offered  by  either  party  on  the  hearing  of  said 
motion,  to-wit : 
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That  the  following,  among  other  costs,  were  taxed  against 
the  defendant  (in  the  court  below)  at  the  April,  1881,  term 
of  said  court,  as  witness  fees  and  mileage  of  plaintiff's  wit- 
nesses, to-wit: 

J.  C.  Davis,  2  days,  8  miles,  making |4  80 

Mrs.  Davis,  2      "     8    "  "       4  80 

O.LRodgers,2   «     6    "  "       4  60 

Wm.Rodgers,2  "     6    "  "       4  60 

Wm,  Ashmead,  2  days,  8  miles,  making 4  80 

Mrs.  Ashmead,  2    «     8    "  "       4  80 

I.  Grimes,  2  "     8    «  ''       4  80 

I.  T.  Anderson,  2    «  "       4  00 

O.Bemecher,2        "     4    «  "       4  40 

L.Drame,2  "    12    "  «       5  20 

George  Davis,  2      *'     8    "  "       4  80 

Herman  Bemecher,  2  days,  4  miles,  making 4  40 

That  each  and  all  of  said  witnesses  were,  for  the  same 
identical  days  of  said  term  of  court  for  which  the  said  above 
costs  were  taxed,  witnesses  for  one  Heniy  Wortendyke  in 
a  case  then  pending  in  said  court,  wherein  said  Heniy 
Wortendyke  was  plaintiff  and  these  defendants  were  defend- 
ants, and  in  said  cause  of  Wortendyke  against  these  defend- 
ants each  of  said  witnesses  was  allowed  and  taxed  against 
these  defendants  the  same  witness  fees  and  mileage  (being 
full  fees  as  per  diem  and  mileage  in  each  case)  as  allowed  and 
taxed  in  this  case,  and  for  attendance  upon  this  court  for 
the  same  days  of  the  term  as  allowed  and  taxed  in  this  case. 
That  neither  of  said  witnesses  was  subpoenaed  as  witness  in 
either  of  said  cases  for  said  April  term,  1881,  of  this  court, 
excepting  Herman  Bemecker  and  L.  Drame,  but  each  and 
all  of  said  witnesses  were  duly  subpoenaed  in  thia  case,  and 
also  in  said  case  of  Henry  Wortendyke  against  these  de- 
fendants, to  appear  in  said  case  at  the  December,  1880,  term 
of  said  court,  and  appeared  at  said  December  term  and  were 
informed  by  the  court  that  they  were  required  under  said 
Bubpoena  to  appear  at  the  April,  1881,  term  of  said  court 
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without  further  notice,  or  being  again  subpcBnaed.  That 
defendants  have  paid  one-half  of  the  said  witness  fees  and 
mileage  in  this  case,  as  well  as  in  the  said  Wortendyke  case 
for  said  term  of  April,  1881.  Said  motion  to  retax  costs 
was  by  said  district  court  overruled  and  an  exception  taken. 

That  upon  the  agreed  state  of  facts  as  above  set  out  there 
should  have  been  a  retaxation  of  the  costs  and  the  same 
duly  apportioned  between  the  two  cases  in  which  the  wit- 
nesses had  attended,  there  can  be  no  doubt ;  and  its  refusal 
can  only  be  attributed  to  that  loose  practice  in  respect  to 
costs  which  has  prevailed  in  many  of  the  courts,  not  to  their 
credit  but  to  the  great  injury  of  honest  litigants.  Yet  I  can- 
not see  how  the  plaintiflPs  in  error  can  avail  themselves  of  the 
point  under  consideration  in  this  proceeding.  The  errone- 
ous refusal  of  the  court  to  retax  the  costs  could  have  no 
effect  upon  the  verdict  or  judgment,  and  hence  cannot  be 
considered  in  a  proceeding,  the  sole  object  of  which  is  to 
obtain  a  new  trial.  The  order  to  retax  the  costs  was  appeal- 
able, and  such  appeal  would  not  necessarily  have  brought 
any  other  branch  of  the  case  before  this  court. 

For  error,  in  the  admission  of  the  testimony  of  the  opin- 
ion of  witnesses  on  the  question  of  damages,  alone,  the 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  law. 

Bevebsed  and  bemanded. 

Lake,  Ch.  J.,  concurs. 

Maxwell,  J.,  dissenting. 

To  that  part  of  the  opinion  of  the  majority  of  the  court 
holding  that,  "the  opinion  or  estimate  of  a  witness  of  the 
amount  of  damage  to  the  owner  of  a  tract  of  land  or  to  the 
land  itself  caused  by  a  fire  running  through  it  is  not  ad- 
missible as  evidence,^^  I  cannot  give  my  assent,  for  the  fol- 
lowing reasons: 
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The  witnesses  called  to  testify  as  to  the  amount  of  dam- 
ages were  shown  to  be  acquainted  with  the  value  of  the 
land^  and  could  testify  as  to  the  amount  of  damage  sus- 
tained from  their  own  personal  knowledge.  The  opinions 
of  such  witnesses  are  admissible^  not  as  being  the  testimony 
of  experts,  but  as  being  founded  upon  personal  knowledge 
of  the  subject.  Such  opinions  become  to  a  certain  extent 
&ct8y  and  are  the  most  satis&ctory  evidence  that  can  be 
given  as  to  the  amount  of  damages.  Thus,  suppose  a  wit- 
ness is  called  who  knows  the  value  of  the  property  and  the 
amount  it  is  diminished  in  value  by  the  injury  complained 
of,  his  estimate,  based  upon  personal  knowledge  and  a  per- 
sonal examination  of  the  premises,  is  certainly  very  much 
more  satisfactory  and  more  likely  to  lead  to  a  correct  ver- 
dict than  a  mere  description  of  the  premises  to  the  jury 
and  of  the  injury  to  the  same. 

In  Swan  v.  .MiddleseXy  101  Mass.,  177,  it  is  said  these 
opinions  are  admitted,  not  as  being  the  opinion  of  experts 
strictly  so  called,  for  they  are  not  founded  on  special  study 
or  training  or  professional  experience,  but  rather  from  ne- 
cessity, upon  the  ground  that  they  depend  upon  knowledge 
which  anyone  may  acquire  but  which  the  jury  may  not 
have,  and  that  they  are  the  most  satisfactory  and  often  the 
only  attainable  fact  to  be  proved.  Dwight  v.  Oourdy  Ooms., 
11  Cush.,  203.  Shattuck  v.  Stoneham  B.  R.  Co.,  6  Allen, 
116.  Whitman  v.  B.  &  M.  R.  Co.,  7  Allen,  316.  Kdr 
hgg  17.  Kraueer^  14  S.  <fe  R.,  137.  Warren  v,  Wheeler^  21 
Me.,  484.  Clark  v.  Baird,  5  Selden,  183.  Snow  v.  Bos- 
ton &  Me.  R.  Co.,  65  Me.,  230.  Brainard  v.  B.  &  K  T. 
Cent.  R.  Co.y  12  Gray,  407.  Vandine  v.  Burpee,  13  Met, 
288.  Snyder  v.  W.'u.  R.  Co.,  25  Wis.,  60.  DiedruAv. 
The  N.  TF.  R.  Co.,  47  Id.,  662.  Jacksonville,  etc.,  R.  Co. 
V.  Caldwell,  21  111.,  75.  Ottawa,  O.  L.  &  C.  Co.  v.  Gror 
ham,  36  Id.,  346.  G  &  St.  L.  R.  Co.  v.  WoosUy,  85  HL, 
370. 

In  the  last  case  it  is  said  (page  373) :     "  The  witnesses 
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first  stated  that  they  had  personal  knowledge  of  the  allied 
injuries  on  which  the  claim  for  damages  is  based^  and  de- 
tailed their  character.  It  was  then  competent  to  receive 
their  opinions  as  to  the  amount  of  damages  sustained." 
Cooper  V.  Randall,  59  111.,  317.  Keithaburg  &  Eastern 
BaUroad  Co.  v.  Henry,  79  Id.,  290,  Owrtis  v,  /S.  P.,  etc., 
B.  Co.,  20  Minn.,  28. 

Pierce,  in  his  valuable  work  on  Eailroads,  page  227, 
says:  ^'Opinions  are  admissible  as  to  the  amount  of  dam- 
age or  benefit  resulting  to  an  estate  from  the  construction 
of  a  railroad."  The  same  rule  applies  to  damage  sustained 
by  a  party  from  the  destruction  of  his  property  by  fire  set 
out  by  the  employees  of  the  company  while  in  the  perform- 
ance of  their  duties,  and  unless  witnesses  are  permitted  to 
testify  to  the  amount  of  damages  in  cases  of  this  kind  the 
jury  will  be  uninformed  as  to  the  amount  for  which  they 
should  render  a  verdict,  and  will  therefore.be  unable  to 
perform  their  duty  in  a  satisfactory  manner.  The  judg- 
ment is  fully  supported  by  the  evidence  and  is  clearly  right, 
and  should  be  affirmed. 


The  State  op  Nebraska,  ex  rel.  School  District 
OP  Omaha,  plaintipp  in  error,  v.  William  F. 
Heins,  Treasurer,  dependant  in  error. 

Sohool  Fund:  constitutional  law.  It  ia  the  tnie  intent  and 
meaning  of  the  first  daose  of  sec  5  of  art  YIIL  of  the  oonstitn- 
tion  of  the  state,  that  all  fines,  penalties,  and  license  money  aris- 
ing nnder  the  general  law3  of  the  state  shall  be  paid  oyer  to  the 
connties  respectively  where  the  same  may  be  levied  or  imposed, 
and  appropriated  exclusively  to  the  support  of  common  schools 
in  the  several  school  districts  of  such  coon^. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Savage,  J. 
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George  W.  Doancj  for  plaintiff  in  error, 
f/i  C.  Oomn,  for  defendant  in  error. 

CJOBB,  J. 

The  school  district  of  the  city  of  Omaha  made  its  rela- 
tion on  behalf  of  the  state,  and  entered  its  motion  in  the 
district  court  of  Douglas  county  for  a  writ  of  mandamus 
against  William  F.  Heins,  county  treasurer  of  Douglas 
county,  commanding  him  to  appropriate  exclusively  to  the 
use  and  support  of  the  common  schools  in  the  city  of  Oma- 
ha, and  for  that  purpose  to  pay  over  to  the  city  treasurer 
of  the  city  of  Omaha,  as  ex  officio  treasurer  of  the  board  of 
education  of  said  school  district  of  Omaha,  for  the  use  of 
said  school  district,  all  moneys  which  have  come  into  his 
hands  from  tlie  police  judge  of  said  city  of  Omaha  for 
fines,  penalties,  and  forfeitures  collected  for  offenses  against 
the  ordinances  of  said  city  of  Omaha,  or  for  misdemeanors 
against  the  laws  of  said  state  of  Nebraska,  committed  with- 
in said  city  of  Omaha,  etc.,  which  said  motion  and  rela- 
tion were  accompanied  by  the  affidavit  of  the  secretary  of 
the  board  of  education  of  said  school  district  to  the  effect 
that  on  the  20th  day  of  December,  1881,  he  called  in  his 
official  capacity  as  such  secretary  upon  William  F.  Heins, 
treasurer  of  said  county  of  Douglas,  and  was  informed  by 
him  that  Gustave  Beneke,  police  judge  of  said  city  of  Oma- 
ha, had  paid  into  his,  the  said  Heins',  hands,  as  such  treas- 
urer, on  the  4th  day  of  November,  1881,  the  sum  of  $728.- 
80,  as  the  proceeds  of  fines  and  penalties  collected  by  him, 
the  said  Beneke,  as  such  police  judge,  for  misdemeanors 
against  the  laws  of  the  state  of  Nebraska  committed  with- 
in the  said  city  of  Omaha;  that  thereupon  the  said  secre- 
tary demanded  of  the  said  William  F.  Heins  that  he 
should  appropriate  the  fund  so  paid  into  his  hands  by  the 
said  Beneke  to  the  use  and  support  of  the  common  schools 
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in  the  said  city  of  Omaha,  and  for  that  purpose  should  pay 
the  same  over  to  the  city  treasurer  of  the  city  of  Omaha, 
as  ex  officio  treasurer  of  the  board  of  education  of  said 
school  district  of  Omaha,  which  the  said  Heins  then  and 
there  refused  to  do,  claiming  that  he  was  required  under 
the  constitution  and  laws  to  appropriate  said  fines  to  the 
use  and  support  of  the  common  schools  in  the  various  dis- 
tricts of  the  county  of  Douglas.  Upon  the  hearing  of  said 
relation  the  same  was  overruled  and  such  writ  of  manda- 
mus refused,  whereupon  the  said  school  district  brings  the 
cause  to  this  court  by  petition  in  error. 

Sec.  5  of  Art.  VIII.  of  the  constitution,  provides  as  fol- 
lows: 

^'  5.  All  fines,  penalties,  and  license  money  arising  under 
the  general  laws  of  the  state  shall  belong  and  be  paid  over 
to  the  counties  respectively  where  the  same  may  be  levied 
or  imposed,  and  all  fines,  penalties,  and  license  moneys 
arising  under  the  rules,  by-laws,  or  ordinances  of  cities, 
villages,  towns,  precincts,  or  other  municipal  subdivisions 
less  than  a  county,  shall  belong  and  be  paid  over  to  the 
same  respectively.  And  all  such  fines,  penalties,  and  li- 
cense moneys  shall  be  appropriated  exclusively  to  the  use 
and  support  of  common  schools  in  the  respective  subdivis- 
ions where  the  same  may  accrue."  We  are  without  the 
benefit  of  a  brief  of  counsel  in  this  case,  but  from  our 
memory  of  the  short  oral  statement  made  at  the  bar  we  un- 
derstand the  position  of  the  relator  to  be  that  the  words 
"  all  such  fines,  penalties,  and  license  money,"  as  used  in 
the  latter  part  of  the  section,  apply  as  well  to  the  fines, 
penalties,  and  license  money  arising  under  the  general  laws 
of  the  state  as  to  the  '^  fines,  penalties,  and  license  money 
arising  under  the  rules,  by-laws,  or  ordinances  of  cities, 
villages,  towns,  precincts,  or  other  municipal  subdivisions 
less  than  a  county." 

While  the  point  raised  is  not  entirely  free  from  diffi- 
culty, yet  we  think  that  we  cannot  agree  to  tlie  proposition 
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without  not  only  denying  to  the  section^  taken  as  a  whole, 
its  plain  intent  and  meaning,  but  also  violating  that  uni- 
versal canon  of  construction  which  requires  that,  when  pos- 
sible, some  force  and  effect  be  given  to  every  sentence  and 
word  of  a  statute.  The  construction  contended  for  cannot 
be  given  to  the  section  without  entirely  rejecting  the  first 
clause,  while  by  construing  it  to  mean  that  the  fines,  etc., 
arising  under  the  general  laws  of  the  state  be  paid  over  to 
the  counties  respectively  where  the  same  may  be  levied  or 
imposed,  and  when  so  paid  shall  constitute  a  part  of  the 
school  fund  of  such  county,  etc.,  effect  and  meaning  is  given 
to  every  word  of  the  section,  and  a  meaning,  too,  which  is 
consistent  with  the  balance  of  the  section  and  the  scope  and 
obvious  intent  of  the  article. 

The  judgment  of  the  distinct  court  is  affirmed. 

JUDQMEirr  AFFIBMED. 


The  State  National  Bane^  appellant,  v.  John 

Haylen  et  al.,  appellees. 

negotiable  Instruments.  The  posseesion  by  the  plaintiff  of  a 
negotiable  promiasoiy  note  mataring  January  1,  1881,  executed 
by  the  defendants,  payable  to  the  order  of  T.  P.  K.,  with  the  fol- 
lowing words  written  on  the  back,  "collection  goaianteed  and 
notice  of  protest  waiyed  this  26th  of  April,  1880.  [Signed]  T. 
P.  K.,''  is  evidence  of  title  to  such  note  in  the  plaintiff,  and  of 
its  receipt  of  the  same  before  matority,  for  yalne,  in  the  dne 
oonxae  of  business  and  without  notice  of  inflrmily. 

Appeal  from  the  district  court  of  Lancaster  county  in 
an  action  for  the  foreclosure  of  a  mortgage  given  to  secure 
a  negotiable  promissory  note  signed  by  defendants,  payable 
to  the  order  of  Thomas  P.  Kennard^  and  by  him  indorsed 
in  the  manner  stated  in  the  opinion.  The  petition  of  plain- 
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tiff  alleged  inter  alia  that, "  on  the  26th  day  of  April,  1880, 
said  Thomas  P.  Kennard,  for  a  valuable  consideration,  as- 
signed said  note  and  mortgage  and  the  money  due  thereon 
to  plaintiff/'  Defendants,  in  and  by  their  separate  an- 
swers, set  up  usury,  fraud,  etc.,  and  denied  the  assignment 
to  plaintiff,  etc.  Plaintiff  replied,  alleging  purchase  in  good 
faith  before  maturity,  for  value,  without  notice  of  any  equity. 
Judgment  below  before  Pound,  J.,  for  defendants,  and 
plaintiff  appeals. 

A.  G.  ScoUy  for  appellant,  cited :  Heard  v.  Dvhuque 
County  Bank,  8  Neb.,  10.  RoHnaon  v.  Lain,  31  Iowa,  9. 
2  Danida  Neg,  Inatr.,  §  1781.  Upham  v.  PrinoCy  12 
Mass.,  15. 


J".  H.  Foxworthy  and  J.  C  Oroohery  for  appellees,  cited : 
1  Daniels,  §§  666,  667.  2  Id.,  §§  1752-1754.  MoOwm 
V.  (hrby,  11  Kan.,  465.  Story  on  Notes,  §  120.  Tap- 
pan  V.  Ely,  15  Wend.,  364.  Dyer  v.  Gibaony  16  "Wis., 
580.  Lancaster  Bank  v,  Taylor,  100  Mass.,  18,  22.  Van 
Eman  v.  Stanchfield,  10  Minn.,  255.  AUum  v.  Perry ,  68 
Maine,  232.     Matteacm  v.  Morria,  40  Mich.,  52. 

Cobb,  J. 

There  is  no  question  made  in  the  evidence  of  the  plain- 
tiff bank  being  the  bona  fide  owner  and  holder  of  the  note 
and  mortgage,  nor  that  it  received  the  same  before  matur- 
ity in  the  ordinary  course  of  business  and  without  notice 
of  any  infirmity.  Such  ownership  and  purchase  of  the 
note  and  mortgage  by  the  bank  is  placed  beyond  doubt 
by  the  testimony  of  its  president.  But  the  district  court 
let  in  the  defense  of  usury  for  the  reason,  as  is  stated  in  the 
judgment,  "it  (the  plaintiff)  holds  the  same^*  (the  note) 
"as  assignee,  and  not  as  endorsee.'^  The  writing  on  the 
back  of  the  note  given  in  evidence  is  as  follows:  "Col- 
lection guaranteed  and  notice  of  protest  waived  this  26th 
33 
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of  April,  1880,  Thomas  P.  Kennard."  This  is  exactly 
the  form  of  endorsement  which  in  Heard  v.  Dubuque  County 
Banhj  8  Neb.,  10,  we  held,  following  Robinson  v.  Lain^ 
31  Iowa,  9,  to  constitute  an  endorsement  with  an  enlarged 
liability.  There  is  no  doubt  a  line  of  cases,  many  of  them 
cited  by  counsel  for  appellees  in  this  case,  which  hold  to 
the  contrary,  but  I  cannot  agree  with  their  reasoning,  how- 
ever high  their  authority.  It  will  be  admitted  that  the 
possession  of  the  note,  with  the  payee's  name  written  across 
the  back,  is  evidence  of  ownership  in  the  plaintiff.  *  Yet  it 
is  claimed  that  while  this  would  be  the  case  if  the  payee^s 
name  stood  alone  on  the  back  of  the  note,  that  here  there 
are  other  words  over  the  payee's  signature  to  which  it  ap- 
plies and  upon  which  it  has  spent  its  force.  Let  us  admit 
this,  and  then  see  whether  the  words  taken  together,  includ- 
ing the  signature,  do  not  furnish  still  stronger  evidence  of 
a  transfer  of  title  in  the  note  from  the  payee  to  the  holder. 
By  virtue  of  these  words  the  payee  agrees  that  he  will  pay 
the  note  in  case  of  the  holders  using  due  diligence  and  be- 
ing unable  to  collect  it  from  the  makers.  He  furthermore 
agrees  that  his  ultimate  liability  to  pay  the  note  shall  not 
be  affected  by  reason  of  the  neglect  or  failure  of  the  holder 
to  present  it  to  the  maker  at  maturity  for  payment, 
or  to  notify  him,  the  payee,  in  case  of  its  non-payment 
Now  what  meaning  could  any  of  these  words  have  except 
upon  the  proposition  understood  that  the  payee  had  dis* 
posed  of  the  note,  and  parted  with  the  title  to  it  to  some 
other  person,  to  whom  he  guaranteed  the  payment  and  in 
whose  favor  he  waived  the  duty  of  presentation  and  notice? 
With  that  proposition  understood  the  words  have  the 
meaning  usually  ascribed  to  them,  otherwise  they  have 
none. 

Again,  I  think  there  can  be  no  doubt  of  the  right  of  the 
holder  of  this  note  to  erase  all  of  the  words  written  above 
tlie  signature  of  the  payee  on  the  back  of  the  note,  and 
either  let  it  stand  as  a  blank  endorsement  or  to  write  there- 
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on  the  necessary  words  to  make  it  a  full  or  special  indorse- 
ment. See  1  Daniels  on  Neg.  Inst.,  §  672,  etaeq.  It  seems 
to  me,  then,  that  the  possession  of  a  n^otiable  promissory 
note,  with  the  payee's  name  written  across  the  back,  is  none 
the  less  evidence  of  the  ownership  of  such  note  by  reason 
of  the  endorser  haying  also  written  a  guaranty  of  collection 
and  a  waiver  of  protest  upon  said  note  and  above  his  en- 
dorsement. Both  of  these  are  always  for  the  benefit  of  the 
holder,  and  are  concessions  to  him  by  the  payee  of  the  note 
when  in  the  act  of  parting  with  the  possession  and  title  of 
the  note  to  him,  and  for  some  consideration  moving  from 
him. 

I  therefore  see  no  reason  for  departing  from  the  doctrine 
of  Heard  v,  Dvhvqae  Covmiy  Bank,  and  it  will  be  adhered 
to.  The  note  and  mortgage  having  been  endorsed  and  de- 
livered to  the  plaintiff  before  maturity,  and  received  by  it 
for  value  in  the  ordinary  course  of  business,  without  notice 
of  any  infirmity,  it  holds  the  same  free  from  the  taint  of 
usury.  All  of  the  other  issues  in  the  case  being  found  by 
the  district  court  in  favor  of  the  plaintiff,  it  was  entitied  to 
a  judgment  for  the  full  amount  of  the  note  and  interest  as 
claimed  in  the  petition. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  to  said  court  with  the  direction  to 
enter  a  judgment  in  favor  of  the  plaintiff  for  the  full  amount 
of  principal  and  interest  according  to  the  terms  of  said 
note. 

Judgment  aooobdikglt. 
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The  State  of  Nebraska,  plaintiff  in  error,  v. 
Otto  Priebnow  and  Manno  Frey,  defendants 

IN  ERROR. 

L  Indiotment  for  Destruction  of  Trees.  Indictment  exam- 
ined and  held  to  be  sufficiently  specific  to  snstain  a  oonvictlon 
under  sec.  88  of  the  criminal  code.    This  section  construed. 

S.    .    It  is  sufficient  to  charge  that  the  trees  were  '  *  ornamental 


and  shade  trees,"  without  giving  the  particular  kinds  or  yarie- 
ties  to  which  they  belonged. 

Bnii  of  exceptions  from  Cuming  county  district  court 
on  behalf  of  plaintiff  filed  under  the  provisions  of  §§  516 
and  516  of  the  criminal  code. 

Wilbur  F.  Bryant,  district  attorney,  for  the  State,  cited: 
State  V.  Fenn,  41  Conn.,  590.  Parker  v.  The  State,  39 
Ala.,  365.  U.  8.  v,  Barry,  4  Cranch,  606.  MoDevit  v. 
The  State,  20  Ohio  State.  23  Bishop  Statutory  Crimes, 
443.  Comp.  Stat.,  727,  §  412.  Wharton's  Crim.  Law, 
614.    State  v.  Watrous,  13  Iowa,  489. 

No  counsel  opposing. 

Lake,  Ch.  J. 

This  record  is  brought  here  by  the  district  attorney  of 
the  seventh  judicial  district,  pursuant  to  sees.  516  and  516 
of  the  criminal  code,  for  the  purpose  of  having  certain  rul- 
ings of  the  court  below,  resulting  in  the  discharge  of  the 
defendants  in  error  from  custody,  reviewed. 

Whatever  the  views  of  this  court  may  be  upon  the  ques- 
tions presented,  the  judgment  of  the  district  court  must 
stand'as  the  law  of  that  particular  case,  for  sec  517  of  said 
code  provides  that,  it  "shall  not  be  reversed,  nor  in  any 
manner  affected;  but  the  decision  of  the  supreme  court  shall 
determine  the  law  to  govern  in  any  similar  case  which  may 
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be  pending  at  the  time  the  decision  is  rendered^  or  which 
may  afterward  arise  in  the  state.'' 

The  prosecution  of  the  defendants  was  under  sec.  88  of 
the  criminal  code,  which  is  in  these  words:  "If  any  per- 
son or  persons  shall  willfully  and  maliciously,  and  without 
lawful  authority,  box,  bore,  bark,  girdle,  saw,  cut  down, 
injure,  or  destroy,  to  the  amount  in  value  of  thirty-five  dol- 
lars or  upwards,  any  fruit,  ornamental,  shade,  or  other  tree 
or  trees,  standing  or  growing  in  any  orchard,  nursery,  or 
grove,  the  property  of  another,  every  such  person  or  per- 
sons shall  be  imprisoned  in  the  penitentiary  and  kept  at 
hard  labor  not  more  than  ten  years  nor  less  than  one  year, 
and  shall,  moreover,  be  liable  to  the  party  injured  in  double 
the  amount  of  damages  by  him  sustained.'' 

The  indictment  in  question  charged  the  defendants  as 
follows:  "That  Otto  Priebnow  and  Manno  Frey,  late  of 
the  county  aforesaid,  on  the  twenty-fifth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-one,  and  on  several  days  between  the  said  twenty- 
fifth  day  of  November  and  the  fourth  day  of  December,  of 
the  same  year,  in  the  county  of  Cuming  aforesaid,  did  un- 
lawfully, willfully,  maliciously,  feloniously,  and  without 
lawftil  authority,  cut  down,  injure,  destroy,  and  carry  away 
a  large  number,  to-wit,  one  hundred  and  seventeen  (117) 
of  ornamental  and  shade  trees,  of  various  kinds,  of  the 
value  of  thirty-five  (35)  dollars  and  upwards,  to-wit,  one 
hundred  and  seventy-five  (175)  dollars,  then  and  there 
standing  and  growing,  the  property  of  David  Neligh,  con- 
trary to  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Nebraska." 

On  the  trial  the  defendants  objected  to  the  introduction 
of  any  evidence  whatever  on  the  ground  that  the  indict- 
ment was  not  sufficient  to  support  a  conviction,  and  so  the 
court  below  held.  This  ruling  presents  the  principal  ques- 
tion submitted  for  our  present  consideration. 

In  cases  brought  here  as  this  one  is,  on  behalf  of  the 
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state,  the  statute  provides  that  the  trial  judge  '^  shall  ap- 
point some  competent  attorney  to  argue  the  case  against  the 
prosecuting  attorney/*  etc.  No  such  appointment  has  been 
made  however,  the  judge,  as  appears,  having  declined  to 
act  in  the  matter,  although  duly  notified  of  this  proceed- 
ing. Therefore  we  are  deprived  of  the  light  which  might 
have  flown  from  an  argument  by  one  specially  deputed  to 
uphold  the  decision,  and  must  decide  the  case  without  the 
aid  which  the  legislature  designed  we  should  have.  Be- 
sides, we  are  left  unadvised,  except  by  the  district  attor- 
ney's brief,  as  to  the  supposed  defects  which  led  to  the 
conclusion  that  the  indictment  would  not  sustain  a  convic- 
tion. From  this,  however,  we  learn  that  it  was  contended 
that  the  charge  against  the  defendants  was  not  sufficiently 
specific,  in  this,  that  the  kinds  of  trees  and  the  manner 
and  amount  of  injury  were  not  set  forth.  Also  that  two 
distinct  offenses  were  charged  in  a  single  count. 

The  indictment  is  specific  enough  to  answer  the  require- 
ments of  the  statute.  It  describes  the  trees  as  being  ''or- 
namental and  shade  trees,"  standing  and  growing  in  a  grove 
belonging  to  David  Neligh.  This  was  enough.  If  they 
were  ornamental  or  shade  trees,  standing  in  the  grove  of 
another  J  they  were  within  the  protection  of  the  statute,  and 
the  defendants  were  legally  liable  for  their  unauthorized 
destruction,  or  injury.  Whetlier  they  were  cedar,  pine,  elm, 
oak,  sycamore,  or  some  other  of  the  many  varieties  of  trees 
used  for  those  purposes,  according  to  the  dictates  of  indi- 
vidual fancy  or  circumstances,  was  unimportant— quite  as 
much  so  as  in  an  indictment  for  the  malicious  killing  of  a 
horse  or  cow,  would  be  the  particular  breed  of  the  animal 
killed,  which  no  one,  we  apprehend,  would  contend  should 
be  averred. 

The  section  of  the  statute  under  which  this  indictment 
was  drawn  makes  the  destruction  of  trees  criminal,  not  be- 
cause tliey  are  of  a  particular  variety,  for,  by  its  terms,  it 
includes  all  varieties,  but  because  tliey  are  in  an  "  orchard, 
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nursery,  or  grove,^'  which  is  made  the  really  distinguish- 
ing feature.  This,  we  think,  is  apparent  from  the  language 
of  the  section,  "  any  fruit,  ornamental,  shade,  or  other  trees, 
standing  or  growing  in  any  orchard,  nursery,  or  grove,  the 
property  of  another/'  If  any  variety  of  ornamental  or 
shade  trees  standing  in  such  grove  were  not  within  the 
purv^iew  of  the  section,  the  contention  that  the  particular 
kind  destroyed  should  be  charged  to  warrant  a  conviction 
would  be  sound,  but  with  all  varieties  embraced,  it  is  not. 

The  manner  of  committing  and  the  extent  of  the  injury 
are  stated  with  sufficient  particularity  to  sustain  a  verdict 
of  guilty.  That  clause  of  the  section  under  which  the  de- 
fendants were  prosecuted,  relating  to  the  injury,  is  not  well 
expressed,  but  nevertheless  its  meaning,  we  think,  is  not 
doubtful.  The  phrase  "  box,  bore,  bark,  girdle,  saw,  cut 
down,  injure,  or  destroy,"  must  have  been  intended  to  be 
understood  in  the  sense  as  if  it  read,  "  box,  bore,  bark,  gir- 
dle, saw,  cut  down,  or  otherwise  injure  or  destroy,"  thereby 
making  injury  to  the  trees  to  some  extent  or  their  abso- 
lute destruction  an  essential  concomitant  of  each  and  all  of 
the  prohibited  acts.  The  words,  "or  otherwise,"  or  their 
equivalents,  seem  to  be  necessary  to  completely  express  the 
l^islative  intent,  and  must  have  been  omitted  by  a  mere 
oversight,  for  in  the  very  next  section,  which  relates  to  sim- 
ilar injuries  less  in  extent  than  thirty-five  dollars,  they  are 
found  in  their  appropriate  place,  and  serve  not  only  to  make 
the  meaning  of  the  sentence  unquestionable,  but  the  lan- 
guage symmetrical. 

From  this  view  of  the  meaning  of  the  section,  it  logically 
follows  that,  to  show  a  case  within  it,  the  indictment  must 
charge  that  the  injury  to  or  destruction  of  trees  amounts 
to  at  least  thirty-five  dollars  in  value.  Does  this  indict- 
ment do  this?  We  think  it  does  by  the  express  averment 
that  the  defendants  did  "  cut  down,  injure,  destroy,"  etc., 
"trees  of  the  value  of  thirty-five  dollars  and  upwards." 
And  the  manner  of  accomplishing  the  destruction  is  specifi- 
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oally  expressed  by  the  words^ "  out  down/*  which,  of  them- 
selves^ in  the  case  of  ornamental  and  shade  trees,  indicate 
that  it  was  complete. 

The  objection  that  two  separate  crimes  are  charged  is  not 
good.  Conceding  all  that  is  alleged  against  the  defendants 
to  be  true,  it  is  apparent  that  the  only  offense  intended  to 
be  relied  on  was  the  one  defined  and  punishable  by  sec.  88 
of  the  criminal  code.  The  words  "and  cany  away/'  it  is 
true,  show  a  criminal  asportation  of  the  trees  when  cot 
down ;  but  the  cutting  down  and  carrying  away  were  the 
result  of  a  continuous  act,  and  taken  together,  as  charged, 
constitute  but  a  single  crime.  The  averment  that  the  trees 
were  carried  away  was  unnecessary,  and  ought  to  have  been 
treated  as  surplusage.  Josalyn  v.  CommonwedlJlhy  6  Met, 
236.  Same  v.  Tack,  20  Pick.,  356.  StaJte  v.  MoClintock,  8 
la.,  203,  State  v.  Hayden,  45  Id.,  11.  On  the  whole  we 
are  of  the  opinion  that  the  indictment  was  sufficient  to  have 
sustained  a  conviction,  and  that  in  holding  otherwise  the 
district  court  committed  an  error. 


Caboline  E.  Hxtmphbibs,  appellant,  v.  R  a,  Spajn 

fobd  £t  al.,  appellees. 

L  Pleading:  ooNS-rsucnoN:  PRBSUMFnoir.  It  ia  a  reasonable 
presumption,  and  one  indulged  in  the  oonstraction  of  pleadingB^ 
that  the  pleader  has  stated  his  case  as  &yoiBbly  fyt  himself  as 
the  facts  warranted.    Rule  applied. 

2.  Praotioe :  amekdkent  of  pleadiko.  Where  the  ends  of  jus- 
tice seem  to  demand  it,  leave  wiU  be  given  in  the  supreme  court 
to  amenda  petition  so  as  to  fully  state  the  cause  of  action. 

Appeal  from  the  district  court  of  Lancaster  oonnty. 
Heard  below  before  Gaslin,  J.,  in  absence  of  Pound,  J. 

TF.  F.  Severance,  for  appellant 

J,  S.  Gregory,  for  appellees. 
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It  is  quite  possible  that  the  petition  in  the  oourt  below 
failed  to  state  correctly  the  plaintiff's  case.  Judging  &om 
the  brief  of  her  counsel,  wherein  he  sets  forth  her  claim,  we 
are  sure  it  did  not.  However,  if  it  did,  then  the  judgment 
gave  her  all  she  was  entitled  to  have. 

The  action  was  brought  for  the  foreclosure  of  a  mort- 
gage given  to  secure  the  payment  of  two  promissory  notes, 
bearing  date  of  January  2d,  1882,  each  calling  for  the  pay- 
ment of  one  hundred  and  fifty  dollars,  in  one  and  two 
y»„  re^vdy,  with  to«^.t  te.  pi  o».„m,  ^.bk 
semi-annually.  Each  note  had  a  clause  to  the  effect  that 
if  any  of  the  interest  remained  unpaid  for  ten  days  after  it 
became  due,  the  holder  might  '^  elect  to  consider  the  whole 
note  due,''  and  proceed  at  once  to  collect  it. 

After  giving  the  terms  of  the  notes  and  mortgage,  the 
petition  states — '^  that  defendants  have  fidled  to  comply  with 
the  conditions  of  said  notes,  by  neglecting  to  pay  the  first 
note  of  $150,  and  six  months  interest  thereon,  amounting 
to  $7.60,  on  January  2d,  1883,  when  the  same  became  due 
and  payable ;  and  also  in  failing  to  pay  the  sum  of  $7.60 
interest  due  on  the  note  of  $150  on  January  2,  1883,  due 
by  its  terms.  That  the  plaintiff  elects  to  deem  the  whole 
of  said  note  not  yet  due  by  its  terms  due,  because  of  fiiilure 
to  pay  said  interest.  That  no  proceedings  at  law  have  been 
had  for  the  recovery  of  the  amount  of  said  notes,  and  that 
there  is  due  and  unpaid  thereon  the  sum  of  one  hundred 
and  sixiy-five  dollars,  and  interest  thereon  from  January  2d, 
1882,  at  ten  per  cent  per  annum."  And  for  this  amount 
ludgment  was  prayed  and  rendered. 

Pleadings  must  be  construed  reasonably.  It  is  a  reason- 
able presumption,  and  one  which  has  become  an  established 
rule  of  construction,  that  a  pleader  will  state  his  case  quite 
as  favorably  for  himself  as  the  facts  will  justify.  B,  &  Jf. 
jR.  jB.  Co.  v.  Lancdster  Comdy,  4  Neb.,  307.    School  DisL 
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No.  16  V.  School  Did,  No.  9,  12  Id.,  241.  The  rule  of  the 
code  that  pleadings  shall  be  oonstraed  liberally,  does  not 
dispense  with  the  averment  of  any  material  fact.  Burr  v. 
Boyer,  2  Neb.,  265.  Thus  tested,  the  petition  would  not 
support  a  judgment  for  more  than  was  given.  It  is  not 
aU^ed  that  no  payments  had  been  made  on  the  notes,  but 
Bimply  that  none  were  made  at  the  particular  times  when 
by  the  terms  of  the  notes  they  fell  due.  So,  too,  of  the 
right  to  elect  to  consider  and  treat  the  notes  as  due  for  a 
&ilure  to  meet  the  several  installments  of  interest.  The 
provision  in  the  notes  is,  that  "  upon  a  fidlure  to  pay  any 
of  said  interest,  vrilhin  ten  days  after  due,  the  holder  may 
elect  to  consider  the  whole  note  due,  and  it  may  be  collected 
at  once.''  But  the  averment  in  the  petition  on  this  point 
is  merely  that  there  was  a  fidlure  to  pay  the  interest  ''on 
January  2d,  1883."  So  that,  conceding  all  that  is  alleged 
to  be  true,  payments  may  have  been  made  at  other  times, 
and  indeed  must  have  been,  if  only  the  amount  claimed 
were  due. 

If  the  amount  actually  due  on  the  two  notes  be,  as  we 
infer  from  the  brief  of  counsel,  greater  than  is  allied,  if 
she  desire  it,  the  plaintiff  may  take  leave  to  amend  her 
petition  so  as  to  correct  the  mistake,  upon  the  terms  of 
paying  all  accrued  costs,  and  have  the  case  remanded  to 
the  district  court  to  make  the  amendment,  and  for  Airther 
proceedings.  We  have  no  doubt  whatever  that  an  amend- 
ment at  this  stage  of  the  case  is  in  harmony  with  sec.  144 
of  the  code,  where  the  ends  of  justice  seem  to  demand  it. 
But  if  no  amendment  be  desired,  for  the  reasons  stated  the 
judgment  will  have  to  be  affirmed. 

JXTDGMENT  AOCOBDINQLT. 


JULY  TERM,  1883. 


491 


Sides  y.  Brendlinger. 


Jaoob  a.  Sides,  plaintiff  in  error,  v.  David  Brend- 

unger,  defendant  in  error. 


1. 


Award:  affidavits  impbacrino  beoobd.  Tomakeaffida- 
Tits  used  to  impeach  an  award  of  arbitrators  a  part  of  the  record 
80  as  to  be  available  on  proceedings  in  error,  they  mnst  be  em- 
bodied in  a  bill  of  exceptions  allowed  and  signed  by  the  judge, 
or  derk  of  the  oonrt,  as  the  statute  directs. 

■  In  order  to  make  a  valid  award,  the  arbitrators  must  pass 


upon  all  material  matters  submitted  to  them. 


3. 


Every  reasonable  intendment  is  to  be  made  in  favor  of 


an  award. 


.    The  l^gal  presumption,  unless  the  contrary  appear,  is 

that  arbitrators  decide  all  matters  submitted  to  them,  and  only 
those. 


5b  .  It  is  not  essential  to  the  validity  of  an  award  of  arbitra- 
tors upon  an  account,  when  not  required  by  the  terms  of  this  sub- 
mission, nor  requested  on  the  trial,  that  there  be  a  special  find- 
ing 88  to  each  separate  item  composing  it,  but  a  general  finding 
is  sufficient. 

Error  to  the  district  court  for  Dakota  county.  Tried 
below  before  Barnes,  J. 

Isaac  Powers,  Jr.,  for  plaintiff  in  error. 

1.  Arbitrators  did  not  pass  on  all  issues  submitted  to 
them.  Buntam  v.  Curtis,  27  111.,  374.  Tvdor  v.  SooveU, 
20  New  Hamp.,  171.    Calcord  v.  Fletcher,  50  Maine,  398. 

2.  Facts  found  and  conclusions  of  law  should  be  stated 
separately.  Civil  code,  §§  300,  867.  Murry  v.  MUh, 
1  Neb.,  456. 

3.  Award  is  vague  and  uncertain.     Morse,  346. 

Joy  &  Wright  and  Thomas  L.  0-riffey,  for  defendant  in 
error,  on  first  point  made  by  plaintiff,  cited :  Soper  v,  Frank, 
47  Vt.,  368.  Bush  v.  Davis,  34  Mich.,  190.  Strong  v. 
Strong,  9  Cush.,  560.   Emery  v.  Hitchcock,  12  Wend.,  156. 
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Second  point.  Case  cited  by  plaintiff,  1  'Neh.,  456,  is  not 
a  parallel  case.  Besides  no  exceptions  were  taken,  no  request 
as  to  findings,  etc.  Light  v.  Kennardy  10  Neb.,  330.  Tur- 
ner  v.  Tamer,  12  Id.,  161. 

Lake,  Ch.  J. 

This  is  a  petition  in  error  on  a  record  brought  from  the 
district  court  sitting  in  Dakota  county.  The  error  com- 
plained of  is  the  refusal  of  that  court  to  set  aside  an  award 
of  arbitrator,  to  whose  judgment  and  decision  certain  mat- 
ters  of  difference  between  the  plaintiff  and  defendant  had 
been  submitted.  The  submission  provided  that  judgment 
should  be  rendered  by  said  court  on  the  award,  which  was 
to  be,  and  in  fact  was,  made  and  signed  by  the  arbitratorB 
by  the  27th  day  of  December,  1880. 

Five  several  objections  were  made  to  said  award,  which 
it  is  now  urged  that  the  court  erred  in  overruling.  1. 
That  it  was  not  the  impartial  judgment  of  disinterested  ar- 
bitrators. 2.  That  the  arbitrators  did  not  pass  upon  all 
of  the  issues  submitted  to  them.  3.  That  they  did  not 
state  the  facts  found  by  them,  and  their  conclusions  of  law, 
separately.  4.  That  the  conclusions  and  judgment  of  the 
arbitrators  are  not  supported  by  the  fisicts  found  by  them. 
6.  That  the  award  is  too  vague,  indefinite,  and  uncertain 
to  authorize  the  judgment  rendered  thereon.  This  last  ob- 
jection seems  to  go  to  the  judgment*  rendered  by  the  dis- 
trict court  on  the  award  as  well  as  to  the  award  itself. 

The  first  objection  may  be  disposed  of  summarily.  There 
is  nothing  in  the  record  to  warrant  it.  Certain  affidavits 
purporting  to  have  been  filed  with  the  clerk  of  the  court 
below  are  brought  here  and  relied  on  to  show  that  one  of 
the  arbitrators  was  disqualified,  but  they  are  no  part  of  the 
record,  and  therefore  cannot  be  considered.  In  order  to 
have  made  these  affidavits  a  part  of  the  record,  a  bill  of  ex- 
ceptions embodying  them,  allowed  and  signed  by  the  judge 
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or  by  the  clerk  of  the  court,  as  the  statute  directs,  was 
necessary.  Forty  days  were  given  by  the  judge  to  prepare 
a  bill  of  exceptions,  but  the  opportunity  does  not  appear  to 
have  been  availed  of,  wherefore  we  can  entertain  only  such 
objections  as  depend  upon  the  submission  and  award  alone. 

By  the  terms  of  the  submission,  the  arbitrators  were  au- 
thorized to  determine  "air  matters  in  dispute  existing  be- 
tween the  said  parties  in  their  business  relations  as  princi- 
pal and  agent,  from  the  time  Jacob  A.  Sides  commenced 
transacting  David  Brendlinger's  business  as  his  agent  un- 
til the  present  time.  Also  a  certain  promissory  note  given 
by  the  said  Jacob  A.  Sides  to  David  Brendlinger,  bearing 
date  April  2d,  1877,  of  eighty-two  dollars,  at  twelve  per  cent 
interest,  or  any  other  unsettled  business  between  them  that 
may  be  in  dispute."  Bills  of  particulars  were  filed  by  the 
parties,  in  the  form  of  itemized  accounts,  specifying  dis- 
tinctly what  each  demanded  from  tlie  other. 

The  plaintiff's  account  runs  from  the  fall  of  1878  to  the 
&11  of  1880,  and  contains  in  all  sixty-nine  separate  items 
for  labor  done,  materials  furnished,  and  money  expended 
from  time  to  time  by  him  as  the  defendant's  agent  in  the 
management  of  his  three  farms  in  Dakota  county.  On  this 
account  he  claimed  the  right  to  recover  the  sum  of  six  hun- 
dred and  fifty-two  dollars  and  three  cents. 

The  defendant  in  his  bill  of  particulars  admits  that  four 
items  of  the  plaintiff's  account,  amounting  to  three  hundred 
and  thirty-four  dollars  and  thirteen  cents,  are  correct,  and 
denies  the  residue.  He  then  gives  an  itemized  statement 
of  his  own  demand  against  the  plaintiff,  amounting  in  the 
aggregate  to  two  thousand  six  hundred  and  thirty  dollars 
and  ten  cents,  for  which,  less  the  amount  of  plaintiff's  ac- 
count admitted  to  be  correct,  he  asks  judgment.  This  ac- 
count covers  substantially  the  same  period  as  the  plaintiff's, 
and  is  made  up  of  various  items,  such  as  the  use  of  grass 
land,  rents  collected  from  tenants,  wheat,  corn,  potatoes, 
etc,  one  promissory  note  for  $82  particularly  mentioned 
in  the  submission,  and  cash  loaned. 
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By  a  reply,  the  plaintiff  admitted  the  items  of  cash  and 
the  promissory  note.  Two  or  three  other  items  of  the  de- 
fendant's aooount  were  also  admitted,  but  the  most  of  it 
was  denied.  Upon  these  issues  a  trial  was  had  before  the 
arbitrators,  who  found,  as  shown  by  their  award:  First. 
That  the  plaintiff  had  received  from  the  defendant  in  prop- 
erty, money,  etc.,  as  charged,  specifying  the  items,  but  not 
including  any  of  the  oorn  charged  against  him  in  the  year 
1880  as  having  been  sold  to  one  M.  O.  Ayres  for  four 
hundred  and  seventy-five  dollars,  to  the  amount  of  one 
thousand  dollars  and  twenty-seven  cents;  and  Second. 
That  the  plaintiff  should  have  of  his  account,  without  men- 
tioning the  items  thereof,  as  a  credit,  the  sum  of  four  hun- 
dred and  ninety  dollars  and  forty-seven  cents.  As  to  the 
oorn  sold  to  Ayres,  which  it  seems  had  not  yet  been  paid 
for,  the  arbitrators  found  specially  that  it  was  sold  by  the 
plaintiff  as  agent  for  the  defendant,  and  that  the  plaintiff 
had  not  purchased  and  paid  for  it  as  he  had  allied  in  his 
reply.  As  a  conclusion  from  these  findings  of  fact  the  ar- 
bitrators awarded  that  the  plaintiff  was  indebted  to  the  de- 
fendant in  the  sum  of  five  hundred  and  nine  dollars  and 
eighty  cents,  for  which  amount  the  defendant  was  entitled 
to  judgment. 

Under  the  second  objection  it  is  urged  that  this  award  is 
fatally  defective  because  it  does  not  contain  a  special  find- 
ing as  to  each  one  of  the  items  composing  these  two  ac- 
counts. With  this  view  we  cannot  agree.  The  arbitrators 
were  not  required  by  the  tarms  of  the  submission  to  so  find, 
nor  does  it  appear  that  they  were  even  requested  to  do  so. 
In  such  case  there  is  no  reason  for  requiring  any  greater 
particularity  in  an  award  of  arbitrators  than  is  customaiy 
in  the  verdict  of  a  jury,  or  the  finding  of  a  court. 

The  law  doubtless  is  as  claimed  by  counsel,  that  in  or- 
der to  make  a  valid  award  the  arbitrators  must  pass  upon 
all  of  the  material  matters  submitted  to  them.  But  the 
position  which  seems  to  be  taken,  that  because  the  award 
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fails  to  specify  the  particular  finding  on  each  separate  item 
of  an  account  it  follows  that  the  arbitrators  did  not  pass 
upon  them,  is  supported  by  neither  reason  nor  authority. 
Every  reasonable  intendment  is  to  be  made  in  favor  of  an 
award  of  arbitrators.  Strong  v.  Strong,  9  Cush.,  560.  Bu8h 
V.  Daviay  34  Mich.,  190.  The  legal  presumption,  unless 
the  contrary  appear,  is,  that  arbitrators  decide  all  matters 
which  are  submitted  to  them,  and  only  those.  1  Am. 
Law  Roister  (N.  S.),  691.  Walker  v.  Merrill,  13  Me., 
173.  Chapin  v.  Boody,  25  N.  H.,  285.  Spear  v.  Hooper, 
22  Pick.,  144. 

As  to  the  plaintiff's  account,  the  arbitrators  say :  "  We 
award  to  Jacob  A.  Sides,  of  his  account,  as  a  credit,  $490.- 
47."  Now  the  fair  and  reasonable  inference  from  this  is, 
as  it  seems  to  us,  that  after  fully  considering  the  evidence 
applicable  to  each  of  the  items  composing  the  account  they 
found  them  to  be  sustained  to  that  amount,  and  that  as  to 
the  residue  they  were  unproved.  This  certainly  would  be 
sufficiently  definite  as  a  general  finding  of  a  court  or  jury 
to  authorize  a  judgment,  and  why  not  in  the  case  of  arbi- 
trators whose  decisions  are  looked  upon  with  peculiar  favor 
by  all  courts?    We  are  of  opinion  that  it  is. 

The  third,  fow'th,B,ndji/ih  objections  are  entirely  without 
merit.  The  findings  of  fact  and  conclusions  of  law  are  not 
united,  but  are  separately  stated  as  the  statue  directs.  The 
only  conclusions  of  law  are,  first,  '*  that  Jacob  A,  Sides  is 
indebted  to  David  Brendlinger  in  the  sum  of  five  hundred 
and  nine  dollars  and  eighty  cents,  for  which  amount  he  is 
entitled  to  judgment."  And,  second,  "  that  the  costs  of 
this  arbitration  shall  be  paid  equally  by  the  parties,  each 
paying  one-half."  The  other  findings  are  all  of  fact,  and 
the  conclusion  that  the  plaintiff  was  indebted  in  the  amount 
named  resulted  necessarily  therefrom,  that  being  the  exact 
difference  in  favor  of  the  defendant  between  the  respective 
accounts  as  found  and  allowed  by  the  arbitrators.  The 
matter  of  costs  was  lai^ly  within  the  discretion  of  the  ar- 
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bitrators^  and  seems  to  have  been  oonsidcrately  disposed  of. 
On  the  whole  we  are  of  the  opinion  tliat  the  judgment  of 
the  district  court  on  the  award  should  be  in  all  things  af- 
firmed. 

JX71>GM£NT  AFFIRMED. 


LIS  ml 


I  14 
47 
48 


49ff 

«18 

370 

496 
176 
868 

4M 
821 


14 
68 


Dudley  M.  Steele  et  al.,  plaintiffs  ik  error,  v. 
John  G.  Dodd  et  al.,  defendants  in  error. 

1.  Attaohment:  affidavit.  Although  an  affidavit  aettiog  forth 
a  ground  of  attachment  suhetantially  in  the  words  of  the  statute 
will  support  the  writ  as  long  as  it  stands  unchallenged  by  a 
denial,  when  so  challenged  its  truthfulness  must  be  shown  by 
competent  proof  of  facts,  or  the  attachment  will  £sdl.  Facts  ex- 
amined and  held  not  to  warrant  an  attachment. 

8.  Ground  of  Attachment:  bemoval  of  pbopebty.  The 
mere  fact  of  a  removal  of  property  out  of  the  jurisdiction  of  a 
court,  unless  it  be  done  with  intent  to  de&aud  creditors,  does 
not  give  the  right  of  attachment. 

Error  to  the  district  court  for  Adams  county.    Tried 
below  before  Gaslin,  J. 

Eaclid  Saunders  and  DUworth  &  SmUh,  for  plaintiff  in 
error. 


Batty  <fe  Bagan^  for  defendants  in  error. 
Lake,  Ch.  J. 

This  is  a  proceeding  in  error,  and  is  brought  to  reverse 
on  order  of  the  district  court  for  Adams  countj  dissolving 
an  attachment  levied  on  the  property  of  Lizzie  E.  Beed, 
one  of  the  defendants. 

The  affidavit  for  the  attachment  was  made  by  an  attor- 
ney of  the  plaintiffs',  in  which  several  grounds  were  stated, 
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substantially  in  the  words  of  the  statnte^  and  to  the  effect 
that  the  defendants  were  '^  aboat  to  convert  a  part  of  their 
property  into  money  for  the  purpose  of  placing  it  beyond 
the  reach  of  their  creditors,"  that  they  "  have  property  and 
rights  in  action  which  they  conceal/'  that  they  "have  as- 
signed, removed,  and  disposed  of  a  part  of  their  property ,'' 
and  "  are  about  to  dispose  of  a  part  of  their  property,  with 
the  intent  to  defraud  their  creditors." 

Although  this  affidavit  is  made  up  of  conclusions  merely, 
having  none  of  the  facts  or  circumstances  from  which  they 
were  drawn,  it  justified  the  issuing  of  the  order  of  attach- 
ment, and  was  adequate  to  support  it  so  long  as  it  stood 
unchallenged  by  a  denial  of  its  truthfulness.  But  it  was 
so  challenged  by  the  oath  of  Mrs.  Reed,  under  a  motion  to 
dissolve,  whereby  the  burden  of  showing  that  the  conclu- 
sions in  the  affidavit  for  the  attachment  were  warranted 
was  cast  upon  the  plaintiffs.     JERUon  t?.  Ross,  9  Neb.,  406. 

Recognizing  the  obligation  imposed  upon  them  by  this 
rule,  the  plaintiffs  produced  several  affidavits  which  they 
claim  overcome  Mrs.  Reed's  denial,  and  fully  support  the 
attachment.  But  the  court  below  seems  to  have  thought 
otherwise,  and  so  do  we.  In  these  supporting  affidavits  we 
find  no  facts  tending  to  show  any  concealment  of  property 
or  rights  in  action  by  Mrs.  Reed,  or  any  design  of  placing 
her  effects  beyond  the  reach  of,  or  in  any  other  manner  of 
defrauding,  her  creditors. 

The  first  of  these  affidavits  is  that  of  G.  D.  Pierce,  who 
made  the  one  on  which  the  order  of  attachment  issued. 
The  substance  of  it  is,  that  during  the  years  1878-9  the 
defendants  were  engaged  as  partners,  under  the  firm  name 
of  Dodd  &  Co.,  in  the  retail  grocery  business  at  Hastings, 
in  this  state.  That,  including  her  interest  in  that  business, 
Mrs.  Reed  had  real  and  personal  property  of  the  value  of 
thirty-eight  hundred  and  fifty  dollars.  That  in  1879, 
about  when  the  plaintiffs'  claim  fell  due,  Mrs.  Reed  sold 
her  interest  in  the  partnership  to  her  partner,  Dodd,  and 
34 
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also  "disposed  of  all  her  other  personal  property,  and  con- 
verted the  same  into  money/'  *  *  *  *  a  ^j^  ^^  j^_ 
tent  to  defraud  her  creditors.''  That  she  made  several  con- 
veyances of  real  properly,  one  in  March,  1880,  to  Frank 
C.  Phillips,  for  three  hundred  and  fifty  dollars,  one  in  Sep- 
tember of  the  same  year  to  Carson  J.  Hamot,  for  the  nom- 
inal consideration  of  fifteen  hundred  dollars,  and  one  in  Sep- 
tember, 1881,  to  a  Mrs.  Paul,  for  the  nominal  consideration 
of  one  thousand  dollars.  No  fraud  is  allied  by  affiant  of 
the  first  of  these  conveyances,  but  of  that  to  Hamot  he  says, 
"no  consideration  whatever  was  paid,"  and  that  it  was 
made  "for  the  purpose  and  with  the  intent  to  defraud  her 
creditors,"  and  of  that  to  Mrs.  Paul,  that  she  was  without 
means  to  pay  for  the  property,  wherefore  he  "firmly  be- 
lieves that  the  conveyance  *  *  *  ^ag  without  any 
consideration,  and  was  made  by  the  said  Lizzie  E.  Reed  for 
the  purpose  and  with  the  intent  to  defraud  her  creditors." 
He  further  swears  that  "said  Lizzie  E.  Beed  has  removed 
from  said  county  of  Adams,  and  has  taken  with  her  all  her 
personal  property,  and  that  the  only  property  remaining  to 
her  in  said  county,  subject  to  attachment,"  is  that  seized  in 
this  action,  and  worth  only  about  eight  hundred  dollars. 

We  find  in  this  affidavit  no  fact  or  circumstance  justify- 
ing the  conclusion  or  belief  of  affiant  that  either  of  these 
sales  was  fraudulent,  and  especially  so  when  taken  in  con- 
nection with  Mrs.  Reed's  explanation  of  her  temporary  re- 
moval from  the  county,  to  which  we  shall  hereafi;er  reSsr 
more  particularly.  The  inference  that  the  conveyance  to 
Hamot  was  fraudulent  seems  to  have  been  based  chiefly 
upon  an  admission  by  him  that  it  was  without  considera- 
tion, and  that  it  was  re-conveyed  to  her  in  less  than  a  year 
afterwards.  This  admission,  however,  is  merely  hearsay, 
and  not  binding  upon  Mrs.  Reed.  It  cannot  be  used  to 
lier  prejudice.  Besides,  even  if  Hamot  gave  no  considera- 
tion, the  transaction  as  evidence  of  fraud  seems  to  be  de- 
prived of  all  force  by  the  fact  that  he  re-conveyed  the 
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premises  to  her  before  the  suit  was  instituted,  and  more 
than  nine  months  before  the  order  of  attachment  was  is- 
sued. Then,  too,  we  have  the  attendant  circumstance 
strong  against  the  idea  of  there  being  fraud  in  the  trans- 
action, that  Mrs.  Reed's  only  indebtedness  so  far  as  dis- 
closed was  simply  iliat  to  the  plaintiff,  which  was  then  less 
than  four  hundred  dollars,  a  sum  quite  inconsiderable  in  com- 
parison with  what  her  property  is  admitted  to  have  been 
worth. 

As  to  the  conveyance  to  Mrs.  Paul,  affiant's  conclusion 
that  it  was  fraudulent,  as  shown  by  his  affidavit,  rests  en- 
tirely upon  the  facts  that  she  herself  was  worth  but  little, 
and  that  her  husband  having  then  but  recently  failed  in 
business  had  no  means  with  which  to  aid  her.  These  cir- 
cumstances alone  are  not  adequate  to  the  establishment  of 
fraud  on  the  part  of  Mrs.  Reed.  Aside  from  the  argumen- 
tative inference  which  affiant  would  have  us  draw  there- 
from, nothing  is  offered  to  show  that  the  consideration 
mentioned  in  the  deed  was  not  actually  paid;  but  even  if 
it  had  not  been  paid,  and  the  sale  were  on  time,  being  in  all 
other  respects  fair,  a  design  to  defraud  the  plaintiff  would 
hardly  be  reasonably  inferable  therefrom. 

The  only  other  affidavit  relating  to  the  question  of  fraud 
is  that  of  George  W.  Barr,  a  traveling  salesman  of  the 
plaintiffs.  It,  however,  adds  nothing  important  to  the 
one  we  have  just  examined,  being  but  a  repetition  merely 
of  it  as  to  the  facts  sworn  to. 

As  to  Mrs.  Reed's  removal  from  "the  jurisdiction  of  the 
court"  with  a  part  of  her  property,  which  is  charged  by 
the  plaintiffs  to  have  been  "with  intent  to  defraud  her  cred- 
itors," she  swears  that  in  August,  1881,  desiring  that  her 
daughter  should  have  an  opportunity  to  attend  the  State 
University,  at  Lincoln,  "she  went  there  with  her  and  occu- 
pied rooms  temporarily."  That  "she  did  not  move  from 
Hastings,  but  was  only  temporarily  absent  during  the 
school  term,  and  expected  to  return  as  soon  as  the  term  was 
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oat''    It  appears  that  in  aocordanoe  with  this  expectatioa 
she  did  return  to  Hastings  and  is  now  residing  there. 

The  mere  fact  of  a  removal  of  property  from  the  juris- 
diction of  a  particular  court,  or  from  the  state  even,  unless 
accompanied  with  an  intent  to  defraud  creditors,  does  not 
give  the  right  of  attachment  under  our  law.  The  par- 
ticular intent  mentioned  in  the  statute  is  essential  to  that 
right.  Without  such  intent  a  debtor  is  at  full  liberty  to 
change  his  place  of  abode  and  go  with  his  effects  whither- 
soever he  wills,  with  all  the  freedom  from  lawful  molesta- 
tion of  one  not  indebted.  We  are  of  the  opinion  that  the 
court  below  took  the  correct  view  of  the  case,  and  the  judg- 
ment will  be  affirmed. 

Judgment  apfirmed. 


Timothy  Hubbard,  appellee,  v.  Jobl  Draper  et 

al.,  appellants. 

1.  Foreolosnre  sale  of  real  property :  apfsaisxment.  A 
ooturt  may  vacate  an  appraisement  of  real  property  oidered  sold 
Tmder  a  decree  of  foreclosore,  but  unless  this  is  done  there  is  no 
authority  for  making  a  second  one  until  the  property  has  be^n 
twice  offered  for  sale,  and  remains  unsold  for  want  of  bidders. 

8.    .    The  &ct  that  the  sale  was  made  in  view  of  a  second  and 

unauthorized  appraisement  is  not  of  itself  sufficient  ground  for 
setting  it  aside  when  in  fiict  it  conforms  to  a  prior  and  yalid  one 
as  to  the  price  realized.  In  such  case  the  eiror  is  without  prej- 
udice. 

Appeal  from  order  confirming  sale,  made  by  Pound, 
J.,  in  the  district  court  for  Otoe  county. 

JEdfoin  F.  Warren,  for  appellants. 

8.  H.  Calhouny  for  appellee. 
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Lake,  Ch.  J. 

This  is  an  appeal  from  an  order  of  the  district  court  for 
Otoe  county  overruling  exceptions  to  and  confirming  a  sale 
of  some  lots  in  Nebraska  City,  made  under  a  decree  of  fore- 
closure. 

The  chief  and  perhaps  only  real  objection  to  the  sale 
seems  to  have  been  that  it  was  made  under  an  illegal  ap- 
praisement. The  decree  ordering  the  property  to  be  sold 
was  made  Oct.  12,  1880,  and  a  stay  for  nine  months  taken. 

On  the  11th  of  August,  1881,  an  order  was  issued  to  the 
sheriff  to  carry  the  decree  into  execution,  under  which  the 
property  was  appraised  and  advertised  to  be  sold,  but,  be- 
fore the  day  of  sale  arrived,  this  order  was,  by  direction  of 
the  plaintiff^s  attorney,  recalled,  and  an  cUiaa  order  issued. 
Under  this  second  order  a  new  appraisement  was  had,  a 
sale  made,  which,  on  motion  of  the  defendants  who  prose- 
cute this  appeal,  was  set  aside. 

The  ground  on  which  this  sale  was  vacated  is  not  mani- 
fest, as  we  have  in  the  recoixl  nothing  to  indicate  which  of 
the  several  distinct  exceptions  were  sustained.  It  is  prob- 
able, however,  that  it  may  have  been  because  of  its  having 
been  made  under  the  second  appraisement,  when  it  ought  to 
have  been  made  under  the  first,  which  had  not  been  set 
aside,  nor  had  there  been  any  offer  of  the  property  under  it. 

An  appraisement  may,  of  course,  be  vacated  by  the  court 
for  any  sufiBcient  reason,  but  unless  this  be  done,  there  is 
no  authority  for  making  a  second  one  until  the  property 
has  been  twice  offered  for  sale,  and  remains  unsold  for 
want  of  bidders.     Code  of  civil  procedure,  §  496. 

A  third  cUiaa  order  for  the  sale  of  property  was  issued 
to  the  sheriff  on  the  first  day  of  March,  1882.  Under  it 
the  sale  now  in  question  was  made.  From  the  sheriff's  re- 
turn it  appears  that  this  sale  was  nominally  made  under 
the  second  appraisement,  whereby  the  valuation  was  consid- 
erably lower  than  that  fixed  by  the  first.     Under  this  sale 
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but  a  very  small  number  of  the  lots  covered  by  the  decree 
were  disposed  of^  most  of  them  remaining  unsold  for  want 
of  bidders. 

But,  although  this  sale  was  made  nominally  pursuant  to 
the  second  valuation,  the  prices  actually  realized  seem  to 
be  sufficient  to  answer  the  requirement  of  the  first  At  all 
events,  it  is  not  shown  that  they  were  less  than  two-thirds 
of  the  value  as  fixed  by  the  first  appraisement.  For  in- 
stance, block  six  in  Hail  &  Co.'s  addition  to  Nebraska  City, 
consisting  of  twelve  lots,  is  described  in  the  decree  as  a 
whole,  and  was  so  appraised  under  the  first  order  of  sale  at 
two  hundred  and  forty-three  dollars  and  sixty-one  cents, 
two-thirds  of  which  is  one  hundred  and  sixty-two  dol- 
lars and  forty  cents.  The  sheriff  sold  six  of  these  lots,  or 
one-half  » f  the  whole  block,  for  one  hundred  and  sixty- 
seven  dollars,  thus  realizing  for  one-half  of  this  particular 
piece  over  four  dollars  more  than  he  would  have  been  jus- 
tified in  taking  for  the  whole. 

The  residue  of  the  property  sold  was  six  1  t  in  block 
ninety-nine,  in  Nebraska  City.  These  lots  were,  it  seems, 
incumbered  by  quite  an  amount  of  taxes,  and  their  value, 
after  deducting  these  liens,  was  fixed  at  the  sum  of  two 
hundred  and  thirty-two  dollars  and  forty-three  cents.  The 
amount  realized  by  the  sale  was  one  hundred  and  sixty 
dollara,  which  was  more  than  two-thirds  of  their  net  value. 
The  fact  that  the  return  of  the  officer  shows  the  sale  to 
have  been  made  in  view  of  a  second  and  unauthorized  ap- 
praisement is  not  of  itself  a  sufficient  ground  for  setting  it 
aside,  when  in  fact  it  conforms  to  a  prior  and  valid  one,  as 
to  the  price  realized. 

One  other  objection  is  made  to  the  confirmation  of  this 
sale.  It  is,  that  in  making  the  appraisement  the  appraisers 
deducted  from  the  gross  value  of  some  of  the  property  cov- 
ered by  the  decree  certain  taxes  for  which  a  sale  had  been 
made  and  a  deed  executed  by  the  treasurer  to  the  purchaser. 
This  point  is  supported,  it  seems,  by  one  affidavit  on  the 
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part  of  the  defendants,  and  denied  by  one  on  the  part  of 
the  plaintiff.  There  is  no  bill  of  exoeptions,  however,  show- 
ing what  the  evidence  before  the  district  judge  was,  and  it 
cannot,  therefore,  be  here  considered.  As  to  the  points  of 
objection  made  to  this  sale  the  record  discloses  no  prejudi- 
cial error,  and  the  order  confirming  it  must  be  sustained. 

Ordeb  affirmed. 


FRA.NCI8    TTaTB,   plaintiff    IN  ERROR,  V.   ThE    StATB 

OF  Nebraska,  defendant  in  error. 

1.  Practice  in  criminal  cases:  ooirriNnAHOEL  H.  was  indicted 

for  hoise  stealing  at  the  October,  1882,  term  of  oonrt,  plead  not 
goilty,  and  the  canse  was  continned  on  the  motion  of  the  state, 
the  next  r^nlar  term  being  in  April  following.  A  special  term 
of  court  was  afterwards  caUed,  and  held  in  December  of  that 
year,  at  which  H.,  against  his  objections,  was  tried.  Held^  That 
the  continuance  being  general  operated  to  continue  the  case  to 
the  next  regular  term. 

2.  — — :  .    The  fercts  stated  in  an  affidavit  in  support  of  a 

motion  for  a  continuance  for  the  purposes  of  the  motion  wiU  be 
taken  as  true.  And  where  sufficient  facts  are  stated  a  continu- 
ance should  be  granted.  WUliams  v.  The  State,  6  Neb.,  334,  ad- 
hered to. 

Error  to  the  district  court  for  Kearney  county.  Tried 
below  before  Gaslin,  J. 

Sam  L.  Savidge  and  Hdmer  &  Oonnery  for  plaintiff  in 
error,  cited:  Johnson v,  Dinsmorey  11  Neb.,  394.  BUlinga 
V.  McCoy,  5  Id.,  190.     Williams  v.  The  State,  6  Id.,  338. 

Isaao  Powers,  Jr., Attorney  General, for  the  State,  cited: 
Staie  V.  Roorbacker,  19  Iowa,  154.  Bledson  v.  Common- 
wealth, 6  Rand.,  673.  Jones  v.  The  State,  11  Ind.,  357. 
McLean  v.  The  State,  28  Kan.,  373. 
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The  plaintiff  was  indicted  for  horse  stealing  at  the  Octo- 
ber, 1882,  term  of  the  district  court  of  Kearney  county. 
He  plead  not  guilty  to  the  indictment,  and  the  state  not  be- 
ing ready  to  proceed  to  trial  asked  for  and  obtained  a  con- 
tinuance of  the  cause  upon  the  ground  of  a  '^  want  of  mate- 
rial testimony."  The  order  for  a  continuance  required  "the 
prisoner  to  enter  into  bonds  with  approved  security  that  he 
will  appear  at  the  district  court  for  Kearney  county,  on  the 
first  day  of  the  next  term  thereof,"  recognizance  being  fixed 
at  $400.  The  next  regular  term  of  the  court  was  called  to 
be  held  in  April,  1883.  In  November,  1882,  a  special  term 
of  the  district  court  of  Kearney  county  was  called  to  be 
held  in  December  of  that  year,  and  the  plaintiff  was  noti- 
fied that  he  would  then  be  tried  upon  said  indictment.  At 
the  special  term  he  filed  a  motion  for  a  continuance  sup- 
ported by  affidavits,  in  which  he  stated  that  he  had  been  led 
to  believe  that  the  cause  had  been  continued  to  the  r^ular 
term  in  April ;  that  he  had  been  unable  to  procure  bail  up 
to  that  time,  but  had  been  endeavoring  and  expected  soon 
to  do  so ;  that  the  horses  he  was  charged  with  stealing  he 
had  purchased  in  good  faith  of  one  John  Drum,  of  Chap- 
man station,  Kansas,  and  had  paid  full  value  for  the  same; 
that  he  can  prove  by  said  Drum  that  he  did  buy  said  horses 
in  good  faith  and  did  not  steal  the  same,  and  that  he  can 
not  safely  proceed  to  trial  without  the  testimony  of  said 
Drum,  etc.  The  motion  was  overruled,  a  trial  had,  and 
the  plaintiff  found  guilty  and  sentenced  to  imprisonment 
in  the  penitentiary  for  ten  years. 

The  first  ground  upon  which  a  reversal  is  sought  is,  that 
the  court  erred  in  overruling  the  motion  for  a  continuance. 
Where  a  motion  for  a  continuance  is  based  upon  the  grounds 
stated  in  an  affidavit  which  accompanies  the  motion,  the 
facts  stated  in  the  affidavit  for  the  purposes  of  the  motion 
will  be  taken  as  true,  and  if  sufficient  grounds  are  shown 
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and  reasonable  diligence  has  been  used  by  the  party  filing 
the  motion  a  oontinuanoe  should  be  granted.  The  court 
will  not  permit  to  be  filed,  nor  consider,  counter  affidavits  in 
such  case  because  it  will  not  in  that  proceeding  permit  an 
issue  to  be  raised  as  to  the  truthfulness  of  the  affidavit. 
Williams  v.  The  State,  6  Neb.,  334.  The  prompt  disposi- 
tion of  causes  is  very  desirable,  but  it  is  of  much  greater 
importance  that  justice  be  administered.  To  this  end  a 
reasonable  opportunity  should  be  given  a  party,  where  he 
makes  a  proper  showing,  to  procure  his  testimony,  and  if 
necessary  a  continuance  should  be  granted.  In  the  case  at 
bar  the  record  shows  that  at  the  October  term  the  cause 
was  continued  generally — in  effect  to  the  next  regular  term — 
on  the  motion  of  the  state.  Afterwards,  and  within  two 
months,  a  special  term  was  held  and  the  cause  tried  against 
the  objections  of  the  plaintiff.  In  his  affidavit  for  a  con- 
tinuance he  states  that  he  purchased  the  horse  for  which  he 
was  indicted  and  found  guilty  of  stealing,  of  one  Drum,  and 
states  his  place  of  residence  and  sufficient  reasons  why  he 
has  &iled  to  procure  his  testimony.  These  statements  be- 
ing taken  as  true  certainly  were  good  grounds  for  a  contin- 
uance. It  is  very  evident,  too,  that  the  case  having  been 
continued  to  the  regular  term  it  should  not  have  been  taken 
up  against  the  objection  of  the  accused  and  tried  at  a  spe- 
cial term  called  for  another  purpose.  Such  practice  might 
lead  to  great  hardship  by  enabling  the  state  to  procure  its 
witnesses  and  insist  upon  a  trial  at  a  time  when  the  accused 
could  not  be  prepared  to  make  his  defense. 

Objection  is  made  to  the  severity  of  the  sentence.  Our 
statute  fixes  the  punishment  at  not  less  than  three  nor 
more  than  fifteen  years.  Crinj.  code,  §  117.  The  sentence 
certainly  seems  excessive.  The  opinions  of  the  ablest 
jurists  coincide  that  it  is  the  certainty  and  not  the  severity 
of  punishment  that  deters  from  crime.  The  law  fixes  the 
minimum  and  maximum  of  imprisonment  and  leaves  the 
court  to  adjust  the  punishment  according  to  the  circum- 
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Stances  attending  the  commission  of  the  crime.  If  no  fact  is 
shown  except  that  of  the  theft,  there  seems  to  be  no  good 
reason  for  a  term  of  imprisonment  much,  if  at  all,  in  excess 
of  the  minimum  fixed  by  law.  Certainly  a  sentence  for  ten 
years  cannot  be  justified.  The  bail  in  this  case  was  fixed 
at  $400  by  the  court,  showing  that  the  offense  was  not  con- 
sidered by  it  of  so  unusual  a  character  that  a  very  large 
sum  was  required  to  secure  the  presence  of  the  accused. 
And  we  see  nothing  in  the  testimony  calling  for  unusual 
severity  in  the  sentence ;  but  as  the  cause  must  be  reversed 
for  the  refiisal  to  grant  a  continuance,  it  is  unnecessary  to 
decide  this  question. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  R£MAin>ED. 


Enoch  Hunter,  plaintiff  in  error,  v.  The  State, 
EX  rel,  D.  C.  Patterson,  defendant  in  error, 

1.  County  Seat  Contest.  The  town  of  W.  received  293  of  a  total 

of  410  Yotos  cast  on  the  qnestion  of  removal  of  the  county  seat  of 
W.  county.  Held,  That  mere  allegations  of  fraud  and  illegal  vot- 
ing, without  any  statement  of  facts  upon  which  the  charges  were 
based,  were  not  a  sufficient  defense  in  an  application  for  a  man- 
damus to  compel  the  county  officers  to  remove  and  keep  their 
offices  at  the  town  of  W. 

2.    :  MANDAMUS :  PLBADINO.    Where  in  the  defense  to  a 

mandamus  to  require  certain  county  officers  to  remove  and  hold 
their  respective  offices  at  a  town  receiving  more  than  three-fiUhs 
of  all  the  votes  cast  at  an  election  for  the  removal  of  the  county 
seat,  there  was  no  claim  or  allegation  of  the  bribery  of  voters, 
Seldf  That  that  matter  must  be  pleaded  to  be  available. 

Error  to  the  district  court  for  Wayne  County.    Heard 
below  before  Barnes,  J. 

Andrew  Beuins,  for  plaintiff  in  error. 
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At  time  notice  was  served  an  injunction  was  in  full  force 
restraining  removal  of  county  seat,  offices,  etc.  The  in- 
junction being  against  the  county  was  binding  on  all  indi- 
viduals acting  for  the  county.  People  v.  Sturteoantyb  Seld., 
263.  Mandamus  will  not  lie.  High  Ex.  Leg.  Rem.,  23. 
The  State  J  ex  rel.  Reed,  v.  Ramsey  j  8  Neb,,  291.  Result  of 
an  election  cannot  be  decided  by  mandamus.  The  State  v. 
Palmer,  10  Neb.,  203. 

Britton  &  Northrop,  for  defendant  in  error.  Injunction 
was  not  binding  on  defendants  below.  It  did  not  run  against 
them  but  against  county  commissioners.  Mandamus  lies. 
State  V.  Sherwood,  16  Minn.,  221. 

Maxwell,  J. 

An  election  was  held  in  Wayne  county  on  the  5th  day 
of  December,  1882,  for  the  relocation  of  the  county  seat  of 
that  county.  The  whole  number  of  votes  polled  at  that 
election  was  410,  of  which  the  town  of  Wayne  received 
298,  which  being  more  than  three-fifths  of  all  the  votes 
cast,  entitled  it  to  become  the  county  seat.  On  the  9th 
day  of  March,  1883,  D.  C.  Patterson,  as  relator,  applied  to 
Judge  Baknes,  at  Ponca,  for  a  peremptory  writ  of  manda- 
mus to  compel  the  clerk,  treasurer,  judge,  and  sheriff  of 
said  county  to  remove  their  respective  offices,  with  the  rec- 
ords and  papers  pertaining  thereto,  to  the  town  of  Wayne. 
A  peremptory  writ  was  awarded,  it  is  claimed  upon  insuffi- 
cient notice.  Afterwards  the  plaintiff  by  his  attorney,  A. 
Bevins,  filed  a  motion  for  a  re-hearing,  which  was  had  at 
West  Point.  On  the  re-hearing  the  plaintiff  introduced  in 
evidence  a  petition  in  a  cause  then  pending  in  the  district 
court  of  Wayne  county,  to  enjoin  the  county  commission- 
ers from  removing  the  records  of  said  county  to  the  town 
of  Wayne.  The  district  judge  adhered  to  his  decision 
granting  a  peremptory  writ  of  mandamus,  and  from  that 
decision  the  plaintiff  brings  the  cause  into  this  court,  the 
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evidence  to  show  that  the  mandamus  should  not  have  been 
granted  being  the  petition  in  the  equity  case  above  referred 
to.  We  have  read  the  evidence  carefully  and  do  not  find 
a  single  fact  stated  showing  fraud  in  the  election.  There 
are  charges  of  fraud,  illegal  voting,  etc.,  without  stating 
what  was  done.  The  question  here  involved  was  before 
this  court  in  State  v.  Thatch,  6  Neb.,  94,  where  it  was 
held  that  a  party  who  charges  that  an  election  has  been 
carried  by  fraud  must  state  the  facte  on  which  he  bases  his 
charge.  It  is  also  alleged  that  certain  citizens  of  Wayne, 
naming  them,  entered  into  a  bond  to  the  county  to  furnish 
free  of  charge  to  the  voters  of  said  county  the  necessary 
offices  and  buildings  for  five  years  for  the  use  of  the  ooimty. 
It  is  alleged  that  a  sufficient  number  of  votes  were  changed 
by  this  ofier  to  carry  the  election  in  favor  of  the  town  of 
Wayne.  These  are  mere  allegations  in  a  petition  in  an  ac- 
tion upon  which  no  proof  has  been  taken  and  therefore  can- 
not be  accepted  as  facts.  They  are  not  pleaded  as  a  defense 
to  the  mandamus  and  therefore  cannot  be  considered.  Jef- 
ferson  Cb.  v.  The  People,  5  Neb.,  127.  If  the  proof  in  the 
equity  case  should  show  that  the  election  was  carried  in  the 
manner  indicated  it  will  then  be  necessary  for  this  court  to 
determine  in  that  case  whether  such  acts  constitute  bribery, 
so  as  to  avoid  an  election.  But  there  is  no  issue  to  that 
effect  presented  in  the  pleadings,  and  it  would  be  improper 
to  determine  that  matter  upon  the  meagre  all^ations  in 
the  petition  in  equity  now  before  us  as  evidence,  with  that 
action  undetermined.  The  petition  at  the  most  shows  that 
an  action  is  pending  to  enjoin  the  county  commissioners 
from  removing  the  records,  and  would  not  preclude  a  court 
from  granting  a  mandamus  against  the  other  county  offi- 
cers requiring  them  to  remove  their  respective  offices.  As 
a  rule,  in  case  of  a  county  seat  contest,  a  court  should  have 
clear  and  unmistakable  proof  that  an  election  for  that  pur- 
pose, fairly  conducted,  has  resulted  in  the  majority  required 
by  law  in  favor  of  the  locality  claiming  to  have  been  se- 
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lected  as  the  county  seat.  And  if  the  right  is  not  dear^  the 
writ  should  be  refused.  In  any  case  sufficient  time  should 
be  given  all  parties  in  order  that  a  &ir  hearing  may  be 
had.  Whether  sufficient  time  was  given  in  the  first  instance 
in  the  hearing  before  the  judge  of  the  district  court  it  is 
unnecessary  now  to  inquire,  as  it  seems  to  be  conceded  that 
the  plaintiff  had  ample  opportunity  to  present  his  case  at 
West  Point.  And  taking  all  the  testimony  offered  by  the 
plaintiff  it  fails  to  show  that  the  district  court  erred  in 
granting  the  mandamus.  The  judgment  must  therefore  be 
affirmed. 

Judgment  apfibmed. 


Anna  M.  G.  McOormick,  plaintiff  in  ebbob,  v. 
Chables  RiewE;  defendant  in  ebbob. 

Heplevin  will  not  lie  to  oust  a  tenant  from  the  occupancy  of  a 
building. 

Ebbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

George  W.  Ambrose  and  George  E.  Pritchett,  for  plain- 
tiff in  error. 

W.  J.  OormeU  and  Charles  B.  Bedick,  for  defendant  in 
error. 

Maxwell,  J. 

This  case  was  before  this  court  in  1881^  and  is  reported 
in  11  Nebr.y  261.  The  facts  are  stated  in  that  opinion  and 
need  not  be  repeated.  The  former  judgment  was  reversed, 
and  upon  the  second  trial  a  verdict  was  returned  in  favor 
of  Riewe  for  the  sum  of  $447.94,  upon  which  judgment  was 
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rendered.  The  plaintiff  brings  the  cause  into  this  court  by 
petition  in  error.  The  only  error  relied  upon  is  the  refusal 
of  the  court  to  give  the  following  instruction:  "The  jury 
are  instructed  that  if  they  find  that  the  tenancy  of  the  de- 
fendant expired  on  or  before  June  Ist,  1878,  and  that  he 
was  thereafter  unlawfully  holding  over  his  term,  and  that 
on  the  7th  day  of  June,  1878,  W.  J.  Sweezy  served  upon 
the  defendant  the  notice  to  quit,  which  is  in  evidence,  that 
the  plaintiff  can  maintain  the  action  and  you  should  find  a 
verdict  in  her  favor.''  This  instruction  was  properly  re- 
fused. 

Biewe  was  in  possession  of  a  frame  building  under  a  lease. 
If,  as  is  claimed  by  the  plaintiff,  the  defendant  was  holding 
over  after  the  expiration  of  his  term,  the  law  provides  a 
summary  remedy  to  recover  the  possession  by  proceedings 
in  forcible  entry  and  detention.  In  such  action  notice  to 
quit  must  be  given  and  the  rights  of  the  plaintiff  and  de- 
fendant will  be  inquired  into  and  protected,  and  the  judg- 
ment of  the  trial  court  may  be  reviewed  on  error.  But 
replevin  will  not  lie.  Riewe  v.  MoOormick,  11  Neb.,  261. 
It  is  pretty  clear  in  this  case  that  there  was  an  attempt  to 
override  the  law  and  trample  upon  the  rights  of  the  de- 
fendant, and  that  the  process  of  the  court  was  used  as  a 
cover  to  perpetrate  a  wrong. 

There  is  no  error  in  the  record  and  the  judgment  is  af- 
firmed* 

Judgment  affirmed. 


36  m 
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ilLi^l  GeOBGE  W.  MOWEBY,  PLAINTIFF    IN  ERROR,  V.   P.  P. 

B3  8w|  Mast  &  Co.,  defendants  in  error. 

IVegotiable  Instruments.  Where  a  negotiable  instrnmeiit  is 
loet  after  it  becomes  due,  a  reooyery  may  be  had  thereon  in  a 
court  of  law. 
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Errob  to  the  district  court  for  Adams  county.  Tried 
before  Pound,  J.,  in  the  absence  of  Gaslin,  J. 

Batty  &  RdgaUy  for  plaintiff  in  error,  cited:  1  Kash 
Practice,  555.  Mores  v.  Trice,  21  Gratt,  556.  Kmsdale 
V.  BanJc,  6  Wend.,  378.  Hapkina  v,  Adams,  20  Verm., 
407.  Posey  v.  DecaJbwr  Bank,  12  Ala.,  802.  2  Daniels, 
1477-8.     2  Parsons  on  Notes  and  Bills,  302. 

0.  B.  Hewett,  for  defendant  in  error,  cited:  Mason  v. 
JSing,  15  Ohio,  242.  1  Waifs  Actions  and  Defenses,  166, 
and  cases  cited. 

Maxwell,  J. 

This  is  an  action  on  a  guaranty  made  bj  Mowery  to 
Mast  &  Co.  upon  a  promissory  note,  the  note  being  lost 
after  it  became  due.  The  guaranty  is  as  follows :  ''For 
value  received  we  hereby  guarantee  the  payment  of  the 
within  note,  and  waive  protest,  demand,  and  notice  of  non- 
payment thereof,  G.  W.  Mowery.^'  The  action  was  com- 
menced before  a  justice  of  the  peace,  who  rendered  judg- 
ment in  favor  of  Mowery,  and  dismissed  the  action. 
Mast  &  Co.  appealed  the  cause  to  the  district  court,  where 
they  recovered  judgment  for  the  sum  of  $111.43.  Mow- 
ery brings  the  cause  into  this  court  by  petition  in  error.  It 
is  allied  in  the  petition  that  after  the  note  became  due. 
Mast  &  Co.  were,  and  still  are,  the  owners  and  holders  of 
said  note,  and  at  no  time  have  sold,  assigned,  transferred, 
or  endorsed  the  same  in  any  manner.  It  is  also  alleged 
that  after  said  note  became  due,  and  while  in  the  hands  of 
Mast  &  Co.'s  attorneys  for  collection,  it  was  lost,  and  plain- 
tiffs have  not  been  able  to  find  it,  though  diligent  search 
has  been  made  for  the  same.  These  facts  are  not  denied 
in  the  answer,  and  are  therefore  admitted.  The  principal 
ground  of  error  relied  upon  is  that  the  action  should  have 
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been  broaght  in  a  ooort  of  eqaiiy,  and  not  of  law^  and 
therefore  the  justioe  of  the  peace  had  no  jnrifldiofion. 

The  authorities  upon  this  question,  both  in  England  and 
this  countiy,  are  conflicting,  die  chief  difficulty  being  the 
authority  of  a  court  of  law  to  require  the  plaintiff  to  give 
indemnity  against  the  note  if  it  should  afterwards  be  found 
in  the  hands  of  an  innocent  holder  who  acquired  it  before 
due. 

Among  the  grounds  upon  which  the  English  courts  re- 
quire the  action  to  be  brought  in  a  court  of  equity  are: 
First,  that  the  person  paying  a  note  or  bill  is  entitled  to 
receive  it  on  payment  as  evidence  of  such  payment.  Sec- 
ond, that  the  instrument  may  afterwards  be  found,  al- 
though supposed  to  be  lost  or  destroyed.  Third,  the  in- 
strument may  have  been  negotiated  before  due,  therefore 
indemnity  is  required.  The  rule  is  different,  however, 
both  in  this  countiy  and  England,  where  the  note  sued  on 
is  not  n^otiable.  And  the  authorities  are  pretty  nearly 
unanimous  that  where  the  instrument  is  clearly  shown  to 
have  been  destroyed,  no  indemnity  is  necessary.  Where 
a  negotiable  instrument,  in  such  form  that  the  legal  title 
will  pass  to  the  holder  by  delivery,  is  lost  before  it  becomes 
due,  there  is  good  reason  for  requiring  a  bond  of  indem- 
nity fit)m  the  person  who  has  lost  the  instrument,  if  he  bring 
an  action  on  such  lost  instrument  to  recover  the  amount  due 
thereon.  In  such  case  the  action  should  be  brought  in  a 
court  of  equity,  which  may  impose  suitable  conditions  upon 
the  plaintiff  before  he  will  be  permitted  to  recover.  But 
where  it  is  clearly  shown  that  an  instrument  is  lost  after  it 
has  become  due,  and  an  action  is  brought  thereon  by  the 
actual  owner,  no  indemnity  would  seem  to  be  necessary. 
The  instrument  will  stand  on  the  same  ground  as  though 
it  was  non-n^otiable,  and  a  recovery  thereon  by  the  actual 
owner  will  be  a  complete  bar  to  an  action  by  a  party  who 
has  received  the  instrument  after  it  became  due.  In  the 
case  at  bar  it  is  admitted  on  the  pleadings  that  Mast  &  Co. 


JULY  TERM,  1883.  518 

Forgy  T.  Menyman, 

have  not  transferred  the  note  in  question^  and  that  it  was 
lost  in  the  office  of  their  attorney  after  it  became  due. 
This  being  the  case^  a  conrt  of  law  had  jurisdiction. 
Thayer  v.  Emg,  15  Ohio,  242.  Story's  Eq.  Juris.,  §  86a, 
and  cases  cited.  The  action,  therefore,  was  properly  brought 
before  a  justice  of  the  peace.  The  judgment  must  be  af- 
firmed. 

JUDGMEin?  AFFEBMED. 
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Geobge  W.  Foegt,  appellant,  v.  Samuel  W.  Meb-    »<  ^ 

byman  et  al.,  appellees. 

Mortgage  on  IT.  8.  Homestead.  One  H.,  in  1871  entered  a 
quarter  section  of  land  as  a  homestead  under  the  laws  of  the 
United  States.  In  1875  he  executed  a  mortgage  upon  the  some. 
In  1877  he  made  final  proof  and  recelyed  a  patent.  Afterwards 
he  conyeyed  by  quit  daim  deed  to  one  R.  Held,  That  B.,  being  a 
stranger  to  the  transaction,  oonld  not  question  the  validity  of 
the  mortgage. 

Appeal  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Davidson,  J. 

Bvar  &  KeUy  for  appellant,  cited:  Qhefney  v.  WhUe^  6 
Neb.,  261.  Beainger  v.  White,  Id.,  339.  SUnner  v^ 
Beyniok,  10  Neb.,  323.  Knight  v.  Leary,  54  Wis.,  459. 
•Tones  v.  Yoahamy  5  Neb.,  265.  SmiJlh  v.  Steele,  13  Neb.,. 
1.  Nyovm  v.  MoAUiater,  33  Iowa,  374.  Simmona  v. 
Ywcmn,  11  Neb.,  516.  BaJtemam,  v.  Bobinaon,  12  Id.^ 
608.  Blcmchard  v.  Jamiaon,  ante  p.  244.  Wataon  v- 
Voarheeaj  14  Kan.,  328.  Bobbina  v.  Burr,  54  111.,  48. 
WUer  V.  IdtUe,  47  Cal.,  174.  Seymovr  v.  Savmdera,  3 
Dill.,  437. 

Lairiby  BHUngaley  &  Lambertaon  for  appellees,  cited :  U.. 
8.  Statutes,  §  2,290  et  aeq.     Oaka  v.  Heaton,  44  lowa^ 
35 
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119.  DawB(m  v.  Met^iU,  2  Neb.,  119.  Id.,  3  Neb.,  458. 
Brewster  v.  Madden,  15  Kan.,  249.  Warren  v.  Van 
BrmU,  19  Wall.,  654.  Evam  v,  Folaom,  5  Minn.,  422. 
PlaUe  V.  U.  P.  B.  -B.,  99  U.  S.,  38.  Pemh  v.  Ott^  12  La. 
Ann.,  233. 

Maxwell,  J. 

On  the  29th  day  of  Jane,  1871,  Samuel  "W.  Merryman 
entered  as  a  homestead  the  north-west  quarter  of  section 
22,  township  6,  range  4  west,  in  Fillmore  county.  In 
December,  1876,  he  executed  a  promissory  note  as  fol- 
lows: 

"$1,500.  Peoria,  111.,  Dec.  4th,  1875. 

"Four  years  after  date  I  promise  to  pay  to  Edward  A. 
Casey  or  order,  fifteen  hundred  dollars,  at  Peoria,  value  re- 
ceived, with  interest  at  ten  per  cent  per  annum  from  date. 
Interest  payable  annually. 

"S.  W.  Merrymait,  Sr." 

At  the  same  time,  to  secure  the  {)ayment  of  said  note  he 
executed  a  deed  of  trust  upon  said  land  to  Jacob  Daist,  as 
trustee  for  said  Casey.  Various  sums,  amounting  in  the 
aggregate  to  $400,  were  paid  as  interest  on  said  note.  In 
March,  1877,  Merryman  made  his  final  proof,  and  re- 
ceived a  patent  for  said  land,  August  10th,  1877.  In 
August,  1879,  Samuel  W.  Merryman,  for  the  consideration 
of  one  dollar,  executed  a  quit  claim  for  said  land  to  Leslie 
Bobison.  There  is  also  a  quit  claim  deed  from  Mrs. 
Hunt,  a  daughter  of  Merryman,  and  her  husband,  to 
Bobison  for  the  land  in  question.  These  deeds  to  Kobi- 
sou,  although  absolute  on  their  face,  are  in  the  nature  of 
mortgages,  he  at  the  time  of  the  delivery  of  the  same  hav- 
ing executed  to  Samuel  W.  Merryman,  Jr.  a  bond  pro- 
viding that  upon  "  1st,  the  payment  of  six  hundred  dol- 
lars on  or  before  the  22d  day  of  September,  1880^  with 
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interest  from  date  at  the  rate  of  eight  per  cent;  2d,  the 
payment  of  one  thousand  dollars  on  or  before  the  22d  day 
of  September^  1881,  with  interest  at  eight  per  cent  from 
date^  payable  annually;  3d^  the  payment  of  eight  hun- 
dred and  sixty-one  dollars  on  or  before  the  22d  day  of 
September^  1882,  with  interest  from  date,  pajrable  an- 
nually, at  eight  per  cent;^'  time  being  made  the  essence 
of  the  contract,  he  would  reconvey  said  land.  The  Casey 
note  and  mortgage  were  transferred  to  the  plaintiff  before 
they  became  due,  and  in  February,  1882,  he  commenced 
an  adtion  in  the  district  court  of  Fillmore  county  to  fore- 
close the  same.  To  the  petition  filed  in  that  case  an  an- 
swer was  filed  purporting  to  be  made  jointly  by  Samuel 
W.  Merryman,  Mary  D.  Merryman,  and  Leslie  Sobison. 
The  answer  admits  the  execution  of  the  note  and  mort- 
gage, but  states  in  substance  that  said  mortgage  was  made 
upon  premises  the  title  of  which  was  in  the  United  States, 
and  that  the  same  ^'is  a  cloud  upon  the  title  of  said  Bobi- 
son,  and  tends  to  depreciate  the  value  thereof  On  the 
trial  of  cause  in  the  court  below,  the  court  found  for  the 
defendants,  and  dismissed  the  action.  The  plaintiff  ap- 
peals to  this  court 

The  uncontradicted  testimony  of  Samuel  W.  Merryman, 
Sr.,  is,  that  he  makes  no  defense  to  the  action,  nor  has  au- 
thorized any  one  to  appear  for  him.  The  question  for  de- 
termination, therefore,  is  this:  Can  a  subsequent  pur- 
chaser or  lien  holder  plead  and  prove  as  a  defense  in  his 
own  favor,  that  a  prior  mortgage,  of  which  he  had  full 
notice  at  the  time  of  his  purchase,  was  invalid  because  the 
legal  title  to  the  mortgaged  premises  was  in  the  United 
States  at  the  time  of  the  execution  of  the  mortgage? 
Both  derive  their  rights  from  the  same  person. 

Suppose  Merryman  at  the  time  the  mortgage  was  made 
had  executed  a  lease  of  the  premises  in  controversy  for  ten 
or  more  years,  could  Bobison  raise  the  objection  that  Mer- 
lyman  did  not  possess  the  legal  title  and  therefore  could 
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not  make  a  lease  for  that  length  of  time?  Such  a  defensei 
if  available  under  any  circumstances  could  only  be  taken 
advantage  of  by  the  lessor  and  not  by  a  stranger.  Wor- 
i^edor  V.  JEaton,  13  Mass.^  371.  Wheaton  v.  Ead,  5  Yerg.^ 
41. 

A  mortgage  or  deed  of  trust  in  this  state  is  not^  as  at 
common  law^  a  conveyance^  but  simply  creates  a  lien.  Ky^ 
get  V.  ByUy,  2  Neb.,  28.     Fe66  v.  HoseUony  4  Id.,  308. 

The  lien  in  this  case  was  evidently  created  to  secure  a 
bona  fide  debt,  and  it  is  very  clear  that  a  third  party,  a 
stranger  to  the  transaction,  cannot  attack  or  defeat  the 
same.  He  took  his  title  or  interest,  as  all  the  proof  shows, 
with  full  notice  of  the  existence  of  such  lien,  it  being  rec- 
ognized by  his  grantors,  who  conveyed  to  him  merely  by  quit 
claim  deeds.  Besides,  for  aught  that  appears  in  this  rec- 
ord the  property  may  be  amply  sufficient  to  satisfy  both 
debts.  It  is  the  interest  of  Merryman  that  this  property 
should  be  applied  to  the  payment  of  the  debt,  as  otherwise 
he  would  be  liable  on  the  note  to  be  collected  from  any 
other  property  he  may  possess.  The  land,  therefore,  as 
against  one  who  took  it  with  knowledge  of  or  subject  to 
the  mortgage,  is  the  primary  fund  for  the  payment  of  the 
debt,  and  must  be  so  applied.  Halaey  v.  Heed,  9  Paige^,  446. 
Johnson  v.  Oorbett,  11  Id.,  266. 

We  have  no  doubt  of  the  validity  of  the  mortgage,  even 
as  against  Merryman,  but  it  is  unnecessary  to  discuss  that 
branch  of  the  case  as  Bobison  is  not  in  a  position  to  raise 
the  question. 

It  follows  that  the  judgment  of  the  district  court  must 
be  reversed,  and  a  decree  will  be  entered  in  this  ooort  in 
favor  of  the  plainti£ 

DbOBEB  irOB  FLAIBTIFF. 
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PeTEB  BkONDBEEG,  PliAINTIPP  IN  EBBOR,  V.  "WlLLIAM 

M.  Babbott^  defendant  in  ebbob. 

■ 

1.  Gotuity  Court :  jubisdiction.  Under  the  proyiaionB  of  tha 
statate  as  it  stood  pieyions  to  the  amendment  of  1883,  the  jnria- 
diction  of  the  counly  court  in  ciyil  cases  was  limited  to  soms  not 
exceeding  five  hundred  doUan. 

5L    :    APPEAL  TO  DI8TSI0T  00T7BT.     A  district  court  camiot 

acquire  jurisdiction  of  a  cause  on  appeal  from  the  county  court  if 
the  county  court  had  no  jurisdiction  of  such  causa 

8.  JxiTisdiction :  waivsb.  Want  of  jurisdiction  of  the  subject 
matter  cannot  be  waived  by  consent  of  the  parties,  and  an  ap- 
peal from  the  judgment  in  such  a  case  confers  no  jurisdiction  on 
the  appellate  court 

Ebbob  to  the  district  court  for  Otoe  county^  where  the 
cause  had  been  brought  on  error  from  the  counly  court  hy 
the  defendant  and  judgment  of  that  court  reversed  hy 
PouNDy  J.^  and  same  dismissed.  The  plaintiff  claimed  by 
his  petition  in  the  county  court  $588.60,  and  that  amount 
was  indorsed  on  the  summons,  but  the  judgment  was  for 
$500  only  and  costs,  the  defendant  not  appearing  except  to 
prosecute  proceedings  in  error  to  the  district  court 

Watson  &  Wodehouse,  for  plaintiff  in  error. 

The  error,  if  any,  was  without  prejudice,  and  county 
court  had  jurisdiction  to  render  judgment  for  amount  it 
did.  Dillon  v.  Itussdl,  5  Neb.,  484.  Reynolds  t?.  i2ey- 
noldSy  10  Id.,  574.  Defendant  did  not  open  up  judgment, 
hence  could  not  prosecute  error.  Clendenning  v.  Oraw^ 
fiyrd^  7  Neb.,  474.  District  court  had  jurisdiction.  Comp. 
Stat.,  p.  611,  §  601.  AdoffM  Express  Co.  v.  8L  John, 
17  Ohio  State,  641. 

C  TT.  SeymofWTy  for  defendant  in  error,  cited:  Clay  «• 
Barlowy  128  Mass.,  378.     Bremaugh  v.  Worley,  6  Ohio 
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State,  597.  Bdfwd  v.  Parrish,  22  Ohio  State,  371. 
Braaer  v.  Limtzer,  12  Neb.,  476.  MaxwelPs  Practice,  41. 
Wataon  v.  MoCbrineif,  1  Neb.,  131. 

OOBB,  J. 

At  the  date  of  the  proceedings  involved  in  this  case  the 
jorisdiction  of  county  courts  in  civil  actions  was  limited  to 
five  hundred  dollars,  the  language  of  the  statute  being, 
'^and  shall  have  concurrent  jurisdiction  with  the  district 
court  in  all  civil  cases  in  any  sum  not  exceeding  five  hun- 
dred dollars  exclusive  of  costs.''  Comp.  Stat,  205.  The 
summons  issued  by  the  county  judge,  as  well  in  the  ad  dam- 
num  clause  as  in  the  indorsement,  stated  the  plaintiff's  de- 
mand for  which  the  suit  was  brought  at  five  hundred  and 
eighty-eight  dollars  and  sixty  cents.  The  copy  of  the 
plaintiff's  petition  in  the  county  court,  returned  in  the 
record,  shows  that  the  plaintiff's  claim  against  the  defend- 
ant in  that  court  was  for  damages  for  failing  to  furnish 
material  and  pay  for  the  making  of  five  thousand  eight 
hundred  and  eighty-six  barrels  at  ten  cents  per  barrel, 
making  the  amount  of  his  claim  $688.60. 

It  seems  to  be  well  settled  that  in  a  court  of  limited  jur- 
isdiction it  is  the  amount  stated  in  the  ad  damnum  clause 
of  the  writ  that  gives  jurisdiction  even  in  cases  where  the 
petition  or  bill  of  particulars  states  a  different  amount  as 
that  for  which  judgment  is  demanded.  But  here  all  parts 
of  the  record  agree  and  show  the  claim  to  have  been  for  a 
single  item  of  damages  amounting  to  a  sum  beyond  the  ju- 
risdiction of  the  court  either  to  try  or  to  take  the  first  step 
towards  trying. 

There  is  a  wide  difference  between  jurisdiction  of  a  party 
and  jurisdiction  of  the  subject  matter  of  a  law  suit.  If  the 
court  has  jurisdiction  of  the  subject  matter,  although  no 
steps  have  been  taken  to  obtain  jurisdiction  of  the  defend- 
ants, if  he  voluntarily  comes  before  the  court  and  partici- 
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pates  in  the  trial,  or  after  the  trial  takes  an  appeal  or  writ 
of  error,  as  a  rule  he  waives  all  objections  to  the  jurisdiction 
of  the  court.  But  it  is  quite  different  when  the  subject  of  the 
suit  is  not  within  the  jurisdiction  of  the  court.  In  the 
case  at  bar  the  formal  stipulation  of  the  defendant  would 
not  have  conferred  jurisdiction  upon  the  county  court  to 
try  and  adjudicate  upon  the  case  as  presoited  by  the  rec- 
ord, and  certainly  his  after  appearance  for  the  purpose  of 
taking  the  case  to  the  district  court  upon  error,  could  have 
no  such  effect 

Counsel  for  plaintiff  in  error  contend  that  upon  the 
district  court  finding  error  in  the  judgment  of  the  county 
court,  it  should  have  reversed  the  judgment,  and  retained 
the  case  for  a  trial  de  novo  in  the  district  court.  Such 
is  doubtless  the  law  in  all  cases,  except  where  the  error 
consists  in  the  lower  courts  assuming  jurisdiction  of  a 
case  where  the  law  does  not  give  it.  The  case  of  The 
Adams  Express  Company  v.  St.  John,  17  Ohio  State,  641, 
cited  by  counsel  for  plaintiff  in  error,  is  to  this  effect,  no 
more.  The  court,  in  the  opinion,  say :  "  The  only  question 
involved  in  this  case  is,  whether  upon  reversal  of  a  jus- 
tice's judgment  in  the  common  pleas,  on  the  petition  of  the 
defendant,  for  the  reason  that  the  justice  had  no  jurisdic- 
tion of  his  person,  the  cause  can  properly  be  set  down  for 
trial  and  final  judgment  against  the  defendant's  consent? 
We  answer  the  question  in  the  affirmative.  The  defend- 
ant, by  filing  his  petition  in  error,  submits  himself  to  the 
jurisdiction  of  the  court  for  trial  of  the  case  under  the 
statutory  provision  on  that  subject." 

It  must  be  confessed  that  we  find  some  difficulty  in  re- 
conciling the  view  which  we  are  obliged  to  hold  in  this 
case,  with  the  provision  of  the  statute  cited  by  counsel  for 
plaintiff  in  error. 

"  Sec.  60.  When  the  proceedings  of  a  justice  of  the 
peace  are  taken  on  error  to  the  district  court,  *  *  * 
and  the  judgment  of  such  justice  shall  be  reversed  or  set 
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aside^  the  oourt  shall  render  judgment  of  reversal  and  for 
costs  that  have  accrued  up  to  that  time  in  favor  of  the 
plaintiff  in  error^  and  award  execution  therefor^  and  the 
cause  shall  be  retained  by  the  court  for  trial  and  final  judg- 
ment as  in  cases  of  appeal." 

It  is  true  that  this  statute  makes  no  distinction  between 
cases  in  which  the  justice  had  jurisdiction  of  the  subject 
matter  of  the  action  and  where  he  had  not;  but  it  can 
scarcely  be  possible  that  the  legislature  intended  to  place 
cases  of  slight  error  on  an  equal  footing  with  the  most 
flagrant  usurpation  of  jurisdiction  on  the  part  of  the 
lower  court  The  law  has  always  preserved  a  clear  dis- 
tinction between  a  total  want  of  jurisdiction  to  act  and  er- 
roneous action  in  the  exercise  of  an  undenied  jurisdictibn, 
and  such  distinction  cannot  well  be  abolished  without  the 
intent  of  the  legislature  to  do  so  being  clearly  and  unequivo- 
cally expressed. 

The  supreme  court  of  Wisconsin  has  repeatedly  held  (in 
the  absence  of  a  statutory  provision  exactly  like  that  of 
ours  above  quoted,  it  must  be  admitted)  that  upon  appeal 
fix)m  a  justice  of  the  peace  or  other  lower  court  to  the  cir- 
cuit court,  in  a  case  where  such  justice  or  other  lower  court 
had  not  jurisdiction  of  the  subject  matter  of  the  action,  the 
appellate  court  acquires  none.  Cboban  v.  Brywntj  36  A¥i8., 
605.  Stringham  v.  Board  of  SuperviaorSy  24  Id.,  594. 
FeU  V.  Fdt,  19  Id.,  208.  To  the  same  effect  was  held  by 
the  supreme  court  of  New  York.  Ifalone  v.  Clarke  2 
Hill,  657;  and  of  Kentucky,  StephefM  v.  BosweUj  2  J.  J. 
Marshall,  29;  and  such  is  the  current  of  authoriiy. 

The  judgment  of  the  district  oourt  is  afiSrmed. 


Judgment  affibmed. 


Lakb^  Ch.  Jm  concurs. 
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"MjiXWELLf  3. J  dissenting. 

I  admit  that  if  the  oonniy  oourt  had  no  jurisdiction  of 
the  subject  matter,  that  the  district  court  could  acquire 
none.  But  the  county  court  did  have  jurisdiction  of  the 
subject  matter  to  the  extent  of  $600^  the  exact  amount  for 
which  judgment  was  rendered.  The  summons  may  be 
treated  as  a  nullity.  It  did  not  give  the  court  jurisdiction 
of  the  person  of  the  defendant,  and  the  judgment,  there- 
fore, was  null  and  void.  But  the  defendant  instituted  pro- 
ceedings in  error  to  reverse  the  judgment,  and  thereby  sub- 
mitted to  the  jurisdiction  of  the  court.  Fee  v.  Big  Sand 
Iron  Company,  13  Ohio  State,  663.  The  judgment  of  the 
court  below  having  been  reversed,  the  statute  made  it  the 
duty  of  the  district  court  to  retain  the  case  for  trial. 
There  is  a  material  difference  between  a  case  where  the 
county  court  has  no  jurisdiction  of  the  subject  matter — 
as  in  an  action  of  slander — and  that  under  consideration, 
where  it  had  authority,  upon  service  of  a  valid  summons,  to 
render  the  judgment  complained  of.  I  am  unable,  there- 
fore, to  give  my  assent  to  the  conclusions  of  the  majority  of 
the  oourt  The  judgment  should  be  reversed,  and  the 
cause  remanded  to  the  district  court  for  triaL 
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J.  A.  Grimibon,  plajntipf  nsr  error,  v.  H.  C.  Rub-  JJ  lUl 

8£LL,  DEFENDANT  IN  ERROR. 

1.  Negotiable  InstnimentB.  A  memoraiidnm  upon  a  note 
made  oontempoiaiieoaaly  with  aad  deliyered  with  it,  and  in- 
tended as  a  part  of  the  contract,  is  a  sabstantiye  part  of  thenote^ 
and  qnalifieB  it  the  same  as  if  inserted  in  the  body  of  the  in- 
strnment,  and  with  it  constitutes  a  single  contract  Benedict «. 
Ofwden,  49  N.  Y.,  396. 
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2.    .    An  instniinent  in  the  foim  of  a  promiasoiy  note,  but 

which  by  its  terms  is  only  to  be  payable  on  the  condition  of  an- 
other certain  note  therein  named  being  not  paid,  ib  not  a  n^gD- 
tiable  promiaaory  note. 

Ebbob  to  the  district  oourt  for  Ciolfax  ooanty.  Tried 
below  before  Geobge  W.  Post,  J. 

Phdps  <b  ThomaSy  for  plaintiff  in  error,  cited :  1  Dan- 
iels, 35.  1  Waifs  Actions  and  Defenses,  534,  538,  539, 
645-549.  8  Southern  Law  Review,  N.  S.,  526,  and  cases 
cited  in  notes  4  and  5.  Leeds  v.  LanoaMre^  2  Comp., 
205.  Harttey  v.  Wilkinaany  4  Maole  &  Selwjn,  25. 
Brandt  on  Suretyship,  §  79.  Lang  v.  Pikcj  27  Ohio 
State,  498.   Kingsbury  v.  West/all,  61  New  York,  360. 

M.  B.  Hoxie  &  L.  D.  Chambers,  for  defendant  in  error, 
dted:  Bailey  v.  Freeman,  7  Johns.,  280.  Nelson  v.  Boyn- 
tm,  3  Mete.,  400.  Bainbridge  v.  Wade,  16  Q.  B.,  89. 
Henry  v.  Coleman,  5  Vermont,  402.  BriU  v.  Crick,  1 
Messon  &  Welsby,  232.  Saimders  v.  Ba/son,  8  Johns., 
485.    2  Parsons  Notes  and  Bills,  617,  and  cases  cited. 

Cobb,  J, 

This  action  was  brought  in  the  district  coort  on  a  note, 
of  which  the  following  is  a  copy : 

"$103.10.  ScHTJYuaE,  Neb.,  August  13,  1877. 

'*  Ninety  days  after  date,  we,  or  either  of  us,  promise  to 
pay  to  Geo.  H.  Wells  or  order,  one  hundred  three  10-100 
dollars,  for  value  received,  negotiable  and  payable  with- 
out defalcation  or  discount  at  the  banking  house  of  Sum- 
ner <&  Co.,  Schuyler,  Nebraska,  with  interest  at  the  rate 
of  12  per  cent  per  annum  fix)m  maturity  until  paid. 

"In  case  this  note  is  not  paid  at  maturity  and  an  action 
commenced  thereon,  we  agree  to  pay  a  reasonable  attorney's 
fee,  not  exceeding  ten  per  cent  on  the  amount  due,  the 


i 


JULY  TERM,  1883.  528 

Grimlson  v.  Bussell. 

same  to  be  allowed  by  the  court  and  included  in  the  judg- 
ment. The  conditions  of  this  note  are  set  forth  in  full 
upon  the  back  of  this  note. 

"(Signed)  "W.  Wright. 

"J.  A.  Grimison." 
On  the  back  is  the  following : 

"This  note  is  to  be  binding  upon  the  signers  only  on  the 
following  condition:  That  a  certain  note  for  ($103.10) 
one  hundred  three  10-100  dollars  signed  by  W.  Wright 
and  G.  H.  Wells,  and  made  payable  to  Wells  &  Nieman 
of  Schuyler,  Neb.,  be  not  paid. 

"W.  Wbight. 
"G.  H.  Weld3. 
"J.  A.  Grimison.'' 
"Pay  H.  C.  Russell  without  recourse." 

There  was  a  judgment  for  the  plaintiff  below,  and  the 
defendant  Grimison  brings  the  cause  to  this  court  on  error. 
There  can  be  no  doubt  upon  the  authorities  that  the  writ- 
ing on  the  back  of  the  note  must  be  taken  as  a  part  of  it,  the 
same  as  though  it  were  written  on  its  face  and  above  the 
signature.  This  would  be  so  even  had  the  memorandum 
not  been  signed  as  it  was  in  this  case  by  all  or  any  of  the 
parties.  This  question  is  thoroughly  discussed  by  Judge 
Allen  in  Benedict  v.  Cowdeny  49  N.  Y.,  396,  and  all  the 
authorities  cited.  Th^  question  was,  however,  squarely 
before  this  court  in  the  case  of  the  Polo  Manufacturing 
Co.  V,  Parr,  8  Neb.,  379,  and  squarely  decided.  In  the 
opinion  by  the  then  Chief  Justice  the  court  say :     "  The  .-^ 

rule  results  from  the  principle  that  the  construction  of  the 
note  is  to  be  gathered  from  the  whole  of  it,  as  well  from 
the  words  on  the  back  as  those  on  the  face,  therefore  a  mem- 
orandum upon  the  back  of  a  note  made  by  agreement  of 
the  parties  before  signing,  will  bind  all  of  the  parties  to  it." 

It  therefore  follows  that  the  note  sued  on,  not  being  an 
instrument  providing  for  the  payment  of  a  certain  sum  of 
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monej  absolutely  and  at  all  events,  is  not  a  n^otiable  prom- 
issory note  within  the  law.  It  does  not  follow  that  it  is 
not  a  legal  instrument  or  that  the  plaintiff  cannot  obtain 
some  measure  of  relief  upon  it  But  in  any  suit  for  such 
relief  he  will  be  obliged  to  resort  to  such  pleadings  and 
proofs  as  are  adapted  to  his  rights  as  the  holder  of  an  as- 
signed chose  in  action,  and  not  to  such  as  are  only  applica- 
ble to  the  rights  of  an  endorsee  of  n^tiable  paper. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

ReVEBSED  and  BEMAITDED. 


sumneb  a  oohpant,  ptiatntiffs  in  ebbob,  y.  tse 
County  of  Colfax,  defendant  in  ebbob. 

Taxes:  equalization  of  assssbbcents.  The  power  of  Uie 
oonnty  oommissioners  to  equalize  actsessments  or  gnnt  any 
manner  of  relief  against  oyer-aasesBments  (except  to  refond  iUe- 
gal  taxes,  paid  under  protest,  in  the  manner  provided  by  law} 
can  only  b6  exercised  while  sitting  as  a  board  of  equalization, 
and  their  power  to  hold  such  session  is  limited  to  a  period  of 
ten  days,  commencing  on  the  third  Monday  of  June  of  each 
year. 

Ebbob  to  the  district  court  for  Col&x  cooniy.  Heaid 
below  before  Geobqe  W.  Post,  J. 

Phelps  A  Thomas,  for  plaintiff  in  error,  cited:  Bev. 

Stat,  U.  S.,  §  3702.     Bank  of  Oommeroe  v.  New  York 

OUy,  2  Black,  620.    Bank  Tax  Owe,  2  Wall.,  200.  Van 
AUen  V.  AsaessorBy  3  Wall.,  673. 

MxUb  Zentmer/er,  for  defendant  in  error,  cited:  Comp. 
Stat.,  411.  Sioux  (My  &  Padfio  J2.  22.  v.  Washington 
County  J  3  Neb.,  41. 
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Cobb,  J, 

Upon  the  precinct  assessor  applying  to  the  bank  of 
plaintifls  in  error  for  the  purpose  of  affleasing  them  for 
general  taxation  for  the  year  1881,  the  plaintiffs  claimed 
and  informed  said  assessor  that  twenty-five  thousand  dol- 
lars of  their  funds  were  invested  in  certain  non-taxable 
government  bonds,  but  did  not  show  or  offer  to  show  them 
to  him,  for  the  reason  that  the  same  were  in  the  city  of 
New  York.  The  assessor,  without  notifying  said  plaintiffi 
of  his  purpose  so  to  do,  returned  his  assessment  of  the  tax- 
able property  and  funds  of  said  plainti^  without  deduct- 
ing there&om  the  amount  of  said  non-taxable  bonds.  At 
the  meeting  of  the  board  of  equalization  in  June,  1881, 
the  plaintiff  appeared  before  it  and  claimed  to  have  the 
said  sum  of  $25,000  deducted  from  their  said  assessment; 
but  it  does  not  appear  that  they  presented  any  evidence  of 
their  right  to  such  relief;  nor  that  the  board  of  equaliza- 
tion took  any  or  what  action  upon  their  said  daim.  On 
the  25th  day  of  May,  1882,  the  plaintiffi  appeared  before 
the  board  of  county  commissioners  and  presumably  again 
urged  said  claim,  whereupon  the  said  board,  upon  consider- 
ation thereof,  refused  the  said  claim,  whereupon  the  said 
plaintiffs  brought  the  said  matter  into  the  district  court  by 
petition  in  en*or,  and  upon  motion  of  the  defendant  in  er- 
ror the  said  cause  was  by  the  said  district  court  dismissed 
for  the  want  of  jurisdiction  to  try  the  same,  to  reverse 
which  action  of  the  district  court  the  action  is  brought  to 
this  court  on  error. 

When  the  board  of  equalization  was  in  session  in  June, 
1881,  it  was  its  duty  to  act  upon  the  application  or  claim 
of  the  plaintiff.  Upon  its  refusal  to  act  it  could  no  doubt 
have  been  compelled  by  mandamus.  Its  adjournment 
without  day  without  acting  on  the  said  application  was  to 
all  l^al  as  well  as  practical  intents  and  purposes  a  denial 
and   rejection   of  the    plaintiflfe^   application,  and   would 
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either  have  been  so  treated  by  the  courts,  or  the  said  board 
would  have  been  compelled  to  re-assemble  for  the  purpose 
of  acting  on  it  But  on  the  25th  day  of  May,  1882,  the 
county  commissioners  had  no  power  to  act  upon,  or  juris- 
diction of,  the  matter  whatever.  See  SioiAX  (My  &  Pacific 
R.  R.  V,  Washington  County,  efo.,  3  Neb.,  30,  p.  40  of  op. 
The  board  of  county  commissioners,  then,  having  no  power 
to  grant  the  relief  sought  by  theplaintiffii,  no  action  against 
the  county  can  be  predicated  upon  their  reAisal,  and  it  was 
not  error  on  the  part  of  the  district  court  to  sustain  the 
motion  of  defendant  and  dismiss  the  proceeding  in  error. 

It  not  only  was  not  in  the  power  of  the  county  board  to  re- 
lieve the  plaintifis  against  the  said  assessment  at  the  time  des- 
ignated, but  they  were  expressly  forbidden  to  do  so  by  stat- 
ute, and  they  would  have  done  so  at  the  peril  of  becoming 
personally  liable  for  the  taxes  released  thereby,  at  the  suit 
of  any  tax  payer.  See  §  146,  chap.  77,  Comp.  Stat., 
427.  The  power  of  the  board  of  county  commissionerB  to 
sit  as  a  board  of  equalization,  rectify  the  returns  of  asses- 
sors, and  change  the  assessments  of  property,  is  limited  by 
the  express  language  of  the  statute  to  a  term  of  time  not 
exceeding  ten  days  in  any  year,  commencing  on  the  third 
Monday  of  June,  and  in  the  nature  of  things  ceases  on  or 
before  the  10th  day  of  July  of  each  year,  when  by  law  it 
is  the  duty  of  the  county  clerk  to  make  out  and  transmit 
to  the  auditor  an  abstract  of  such  assessments.  Sec.  70 
et  seq.  of  above  chapter.  The  record  of  assessments,  then, 
in  a  manner  passes  out  of  the  hands  of  the  assessing  authori- 
ties, and  any  interference  therewith  by  them  thereafter 
would  be  inadmissible.  The  prevalence  heretofore  in 
many  counties  of  a  looseness  of  practice  in  this  matter  has 
gone  far  to  invalidate  and  still  farther  to  discredit  the  pub- 
lic proceedings  in  the  important  matter  of  the  county  finan- 
ces.   The  judgment  of  the  district  court  is  affirmed. 

JUDGME>^  AFFIRMED. 
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John  Cattlb,  Sb.,  appellee,  v.  M.  D.  Haddox  et  al.,    j|  «« 

APPELTiANTB.  u   !>87 

60  sgy 

1.  XJsnry.  Where  a  note  and  mortgage  were  given  ibr  the  warn,  of 
$445.15,  and  only  $380  reoeiyed  by  the  mortgagor,  MOd,  On 
the  &ct8  piOYed,  that  the  defense  of  nsniy  was  established. 

%  Beport  of  Beferee :  conflictiko  TESTmomr.  Where  the 
testimony  is  conflicting,  the  report  of  a  referee  will  not  be  set 
aside  as  being  against  the  weight  of  eyidence  unless  it  is  clearly 
wrong. 

Appeal  from  the  district  court  of  Bailer  county. 
Tried  below  before  Oeobge  W.  Post,  J.,  on  exceptions  to 
report  of  referee. 

aibbeU  &  FuUer  and  W.  B.  KeUy,  for  appellant. 
JR.  S.  NoTvaly  for  appellee. 
Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgs^  executed  by 
Haddox  and  wife  upon  certain  real  estate.  The  answer 
admits  the  execution  of  the  mortgage,  but  sets  up  as  a  de- 
fense: Fir  sty  Usury.  Second^  Payment.  The  case  was 
referred  to  a  referee  who  found  as  facts:  That  the  consider- 
ation for  the  note  and  mortgage  was  the  sum  of  $383. 
That  on  the  2d  day  of  April,  1881,  Haddox  paid  on  said 
note  the  sum  of  $247.35;  that  there  is  still  due  and  un- 
paid thereon  the  sum  of  $135.65.  As  conclusions  of  law 
the  referee  found  that  there  was  usury  in  the  contract,  and 
that  the  plaintiff  was  entitled  to  recover  the  balance  of  the 
principal  without  interest,  being  the  sum  of  $135.65. 
Exceptions  were  filed  to  the  report,  which  were  overruled, 
and  a  decree  entered  in  favor  of  the  .plaintiff  for  the  sum 
of  $135.65.     The  defendants  appeal  to  this  court. 

The  note  was  given  for  the  sum  of  $445.15,  when  but 
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1383  were  received  by  the  maker,  80  that  the  plea  of  osoiy 
is  dearly  sustained. 

The  principal  defense  relied  upon,  however,  is  that  the 
finding,  that  the  note  has  not  been  paid  in  fiiU,  is  against 
the  weight  of  evidence* 

It  appears  from  the  testimony  that  the  mortgage  was 
held  at  a  bank  in  Seward,  and  that  the  mortgagor  resided 
at  Ulysses.  On  the  2d  of  April,  1880,  Haddoz  and  one 
Toup  delivered  to  one  Thropp,  a  justice  of  the  peace  and 
real  estate  agent  at  Ulysses,  |460,  to  go  to  Seward  and  pay 
the  amount  due  on  the  note,  and  have  the  mortgage  re- 
leased. Thropp  went  to  Seward,  and  claims  to  have  paid 
the  amount  due  on  the  note,  being  $437.35,  and  obtained 
the  note. 

The  plaintiff  claims  that  Thropp  merely  paid  the  sum  of 
$287.35  to  the  cashier  of  the  bank,  to  whom  the  money 
was  paid,  having  made  a  mistake  in  the  computation  of 
$200,  which  was  not  discovered  until  after  the  bank  was 
closed.  The  cashier  of  the  bank  testifies  that  such  a  mis- 
take was  made,  and  points  out  the  manner  in  which  it  was 
done*  The  cashier  is  corroborated  by  other  testimony  that 
convinces  us  that  his  testimony  is  true.  It  would  subserve 
no  good  purpose  to  review  the  testimony  at  length,  nor  do 
we  wish  to  cast  reflections  upon  the  testimony  of  any  of 
the  witnesses.  The  judgment  is  sustained  by  the  dear 
weight  of  testimony,  and  is  affirmed. 

JVD&MEST  AFFEBMED. 


^  ^  Jaheb  KyiiE,  platntiff  m  ebbob,  v.  tdnx)  Chasb, 


u   ft^  DEFENDANT  IN  EKBOB. 
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u  ^  L  Bill  of  Xxoaptlona.  Af&davite  used  on  the  hesriiig  of  a  mo- 
tlon  in  the  diatrict  court  mustbe  piesenred  in  a  InU  of  eseep- 
tions  to  be  aTailable  in  the  snpreme  conrt 
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9l  .    Depofiitions  given  or  offered  in  eyidence  in  the  trial 

court  must  be  embodied  in  a  bill  of  exceptions  to  authorize  the 
sapreme  oonrt  to  consider  them. 

8.  Trial :  absence  of  attobney.  Where  a  case  was  reached  in 
in  its  regular  order  on  the  docket,  called  for  trial,  and  trial  had 
in  the  absence  of  the  attorney  for  the  defendant,  notice  of  the 
trial  having  been  sent  to  his  office,  Held,  No  abuse  of  dis- 
cretion. 

Ebbob  to  the  district  court  for  Lancaster  county.     Tried 
below  before  Gasun,  J.,  in  absence  of  Pound,  J. 


W.  jH".  SneUingf  for  plaintiff  in  error,  cited:  Homer  v. 
OonaveTf  26  N.  J.  Law,  138.  AlUgay  v.  Nelson,  26 
Penn.  State,  332.  Byrd  v.  Blessing,  11  Ohio  State,  362. 
1  Graham  &  "Waterman  on  New  Trials,  162.  3  Id., 
675  et  seq. 

Foxvoorthy  &  Son,  for  defendant  in  error,  cited :  Max- 
well^s  Practice,  392.  Comp.  Stat.,  572.  Oreen  v.  Dodge, 
6  Ohio,  80.  Dorflinger  v.  CoU,  2  Ohio,  312,  and  cases 
cited.  Lawson  v.  Bettison,  7  Ark.,  401.  Sampson  v. 
Biair,  22  Gal.,  200.     Chambers  v.  Lane,  23  Texas,  104. 

Maxwell,  J. 

This  is  an  action  to  recover  commission  for  selling  real 
estate.  It  is  alleged  in  the  petition,  in  substance,  that  in 
October,  1881,  Kyle  employed  Ghase  to  negotiate  a  sale  of 
or  find  a  purchaser  for  certain  real  estate  owned  by  said 
Eyle,  in  the  city  of  Lincoln,  at  a  price  not  less  than  (2,- 
800 ;  that  in  pursuance  of  said  employment,  Ghase  did  se- 
cure a  purchaser  for  said  real  estate  at  the  price  named. 
Eyle,  in  his  answer,  admits  that  he  employed  Ghase  as  al- 
leged in  the  petition,  but  states  he  was  to  pay  nothing  for 
his  services  unless  he  secured  a  purchaser  of  said  real  estate, 
which  he  failed  to  do,  but  that  said  real  estate  was  sold  by 
one  Lantz.     On  the  trial  of  the  cause  a  verdict  was  ren- 
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dered  in  &vor  of  Chase.  It  is  claimed  that  this  trial  was 
had  in  the  absence  of  Kyle's  attorney  or  without  notice  to 
him.  This  was  one  of  the  grounds  in  the  court  below  for 
a  new  trial,  and  certain  affidavits  which  purport  to  have 
been  used  on  the  hearing  of  the  motion  are  in  the  record. 
Chase's  attorneys  now  move  to  strike  said  affidavits  from 
the  record  because  they  are  not  embodied  in  a  bill  of  ex- 
ceptions. It  is  well  settled  that  affidavits  used  in  the  dis- 
trict court  to  be  available  in  this  court  must  be  preserved 
in  a  bill  of  exceptious.  Bay  v.  ilaaon,  6  Neb.,  101. 
Oredit  Fonder  v.  Rogers,  8  Id.,  34.  The  reason  is,  they 
are  merely  evidence  that  may  or  may  not  be  used  on  the 
hearing.  While  they  are  filed  with  the  derk,  they  do  not 
thereby  become  a  part  of  the  record,  nor  is  the  party  filing 
them  required  to  read  them  on  the  hearing. 

Therefore,  if  it  is  claimed  that  the  court  erred  in  overrul- 
ing a  motion  for  a  new  trial  upon  certain  evidence  before  it, 
consisting  of  affidavits,  such  evidence  must  be  certified  as 
having  been  used  on  the  hearing.  Wells  in  his  work  en- 
titled "Questions  of  Law  and  Fact,''  §  840,  says:  *' Affi- 
davits in  support  of  any  motion  are  not  a  part  of  the  rec- 
ord until  brought  into  it  by  a  bill  of  exceptions.  In  this 
all  the  authorities  agree,  I  believe  without  an  exception. 
Citing  in  support  thereof,  Garner  v.  WhUe,  23  O.  S.,  192. 
Whaley  r.  Ghason,  40  Ind.,  405.  The  motion  to  strike  the 
affidavits  from  the  record  must  be  sustained.  The  motion 
also  includes  the  deposition  of  the  plaintiff  in  error,  Kyle, 
which  was  on  file  in  the  district  court  at  the  time  of  the 
trial.  It  is  not  referred  to  in  the  bill  of  exceptions  as  hav- 
ing been  either  read  or  offered  in  evidence.  It  cannot 
therefore  be  considered  here.  The  law  requires  all  evidence, 
written  or  oral,  given  or  offered  on  a  trial  or  hearing  where 
it  is  sought  to  review  a  decision  upon  the  facts  to  be  pre- 
served in  a  bill  of  exceptions.  The  fact  that  certain  evi- 
dence is  in  the  form  of  depositions  and  on  file  with  the 
clerk  does  not  require  either  party  to  read  the  same,  and 
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there  is  no  presumption  that  the  deposition  was  read.  How 
then  can  a  party  sustain  his  claim  that  the  court  erred  in  its 
ruling  upon  the  evidence  given  or  offered,  unless  it  is  made 
to  appear  what  evidence  was  before  the  court.  The  deposi- 
tion not  being  included  in  a  bill  of  exceptions  must  be 
stricken  from  the  record.  But  even  if  it  was  considered, 
we  are  of  the  opinion  that  the  judgment  should  not  be  dis- 
turbed. The  employment  is  admitted,  and  the  sale  was  ac- 
tually made  to  the  person  whom  Chase  seems  to  have  se- 
cured as  a  purchaser,  the  only  real  contest  being  over  the 
amount  of  commission. 

And  if  we  take  the  statement  of  Kyle's  attorney,  there 
does  not  appear  to  have  been  an  abuse  of  discretion  in  call- 
ing the  case  for  trial.  It  had  been  reached  in  its  r^ular 
order  in  the  docket  The  attorney  for  Kyle  had  been  pres- 
ent in  court  about  half  past  ten  o'clock  in  the  forenoon  of 
the  day  on  which  the  trial  was  had,  and  supposed  from  the 
statements  of  attorneys  that  other  cases  would  occupy  the 
entire  day.  He  made  a  request  of  the  derk  that  if  the 
case  was  called  he  might  be  notified.  Notice  was  sent  to  his 
ojBBce,  but  he  was  absent;  the  person  in  charge  thereof  was 
notified,  but  he,  however,  seems  to  have  made  no  effort  to 
notify  the  attorney.  A  court  should  grant  a  reasonable  time 
to  attorneys  to  appear  in  a  case  which,  from  the  continuance 
of  cases  or  other  cause,  has  been  reached  sooner  than  ex- 
pected. The  necessary  time  mtlst  rest  largely  in  the  dis- 
cretion of  the  court.  The  case  should  not  lose  its  place  on 
the  docket  or  be  postponed  merely  because  the  defendant's 
attorney  is  absent.  If  this  rule  prevailed  it  would  afford 
an  easy  mode  of  effecting  a  continuance.  It  is  only  where 
a  party  has  been  diligent,  and  through  no  fault  of  his  he 
has  been  deprived  of  a  substantial  right,  that  he  is  entitled 
to  relief. 

No  diligence  is  shown  in  this  case  nor,  so  far  as  appears, 
any  abuse  of  discretion  by  the  court  The  judgment  must 
therefore  be  affirmed. 

Judgment  affirmed. 
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g  ^         JoHK  F.  MoNee  et  al.,  ptiAtntiffs  in  EBBOB,  V, 

Thomas  Sewell,  defendant  in  ebbob. 

1.  Sheriff:  liability  of  subbtdes  on  bond.  The  snieties  on  the 
bond  of  a  sheriff  are  liable  in  an  action  on  a  judgment  of  ameioe- 
ment  against  the  sheriff  for  failing  to  retom  an  execntion. 

9l    Action  on  judgment  of  amercement,  where  brought. 

An  action  on  a  judgment  of  amercement  may  be  brought  against 
the  sureties  on  an  official  bond  in  the  county  where  the  amerce- 
ment was  had  although  none  of  the  defendants  reside  in  such 
county. 

Ebbob  to  the  districfc  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Foxworthy  &  Son,  for  plaintiff  in  error,  cited:  Civil 
Code,  §§  64,  517.  Dunn  v.  HazleU,  4  Ohio  State,  436. 
Allen  V.  MUler,  11  Id.,  874. 

A.  W.  Mdd,  for  defendant  in  error,  cited :  Kane  v.  U. 
P.  JR.  JR.,  5  Neb.,  105.  Langdon  v.  Svmmere,  10  Ohio 
State,  80.     Ooodrioh  v.  Omaha,  11  Neb.,  206. 

Maxwell,  J. 

In  November,  1879,  the  plaintiff  in  error,  John  F.  Mo- 
Nee,  was  elected  sheriff  of  Thayer  county,  and  executed  an 
official  bond  to  said  county,  with  A.  W.  McKinney,  Charles 
Sponsler,  8.  A.  Mahofifer,  and  A.  C.  Sponsler  as  sareties, 
and  thereafter  entered  upon  the  duties  of  his  office.  In  the 
year  1880  certain  parties  recovered  judgments  against  one 
Ellen  Gray,  in  the  district  court  of  Lancaster  county,  upon 
which  executions  were  issued  and  delivered  to  said  McNee, 
as  sheriff  of  Thayer  county,  who  neglected  to  execute  and 
return  the  same.  Afterwards  proceedings  in  amercement 
were  instituted  against  him  in  the  district  court  of  Lancas- 
ter county,  and  the  court  found  that  said  sheriff  was  liable 
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to  amercement,  and  thereupon  made  an  order  that  he  be 
amerced  in  the  amount  of  the  debt,  etc.,  of  each  of  said  exe- 
cutions. These  amercement  claims  were  assigned  to  the 
plaintiff^  who  brings  this  action  against  the  principal  and 
sureties  on  McNee's  official  bond.  Two  defenses  are  inter- 
posed. Mrst,  A  general  denial.  Second,  That  the  prin- 
cipal and  sureties  were,  at  the  time  of  executing  the  bond, 
and  now  are,  residents  of  Thayer  county.  The  principal 
facts  are  admitted,  and  the  only  questions  for  determina- 
tion are:  First  Are  the  sureties  liable?  Second,  Was  the 
action  properly  brought  in  Lancaster  county? 

Sec.  513  of  the  code  is  as  follows:  "If  any  sheriff  or 
other  officer  shall  refuse  or  neglect  to  execute  any  writ  of 
execution  to  him  directed,  which  has  come  to  his  hands,  or 
shall  refuse  or  neglect  to  sell  any  goods  and  chattels,  lands, 
and  tenements,  or  shall  neglect  to  call  an  inquest  and  re- 
turn a  copy  thereof  forthwith  to  the  clerk's  office,  or  shall 
neglect  to  return  any  writ  of  execution  to  the  proper  court 
on  or  before  the  return  day  thereof,  or  shall  neglect  to  re- 
turn a  just  and  perfect  inventory  of  all  and  singular  the 
goods  and  chattels  by  him  taken  in  execution,  unless  the 
sheriff  or  other  officer  shall  return  that  he  has  levied  and 
made  the  amount  of  the  debt,  damages,  and  costs;  or  shall 
refuse  or  neglect  on  demand  to  pay  over  to  the  plaintiff, 
his  agent,  or  attorney  of  record,  all  moneys  by  him  col- 
lected or  received,  for  the  use  of  said  party,  at  any  time 
after  collecting  or  receiving  the  same,  except  as  provided 
in  section  four  hundred  and  ninety-eight;  or  shall  n^lect 
or  refuse  on  demand  made  by  the  defendant,  his  agent,  or 
attorney  of  record,  to  pay  over  all  moneys  by  him  received 
for  any  sale  made  beyond  what  is  sufficient  to  satisfy  the 
writ  or  writs  of  execution,  with  interest  and  legal  costs, 
such  sheriff  or  other  officer  shall,  on  motion  in  court  and 
two  days'  notice  thereof  in  writing,  be  amerced  in  the 
amount  of  said  debt,  damages,  and  costs,  with  ten  per  centum 
thereon,  to  and  for  the  use  of  said  plaintiff  or  defendant, 
as  the  case  may  be." 
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Sec.  517  provides  that:  ''No  sheriflf  shall  forward  by 
mail  an  J  money  made  on  such  execution  unless  he  shall  be 
specially  instructed  to  do  it  by  the  plaintiff^  his  agent,  or 
attorney  of  record.  In  all  cases  of  a  motion  to  amerce  a 
sheriff  or  other  officer  of  any  county  other  than  the  one 
from  which  the  execution  issued,  notice  in  writing  shall  be 
given  to  such  officer,  as  hereinbefore  required,  by  leaving 
it  with  him  or  at  his  office,  at  least  fifteen  days  before  the 
first  day  of  the  term  at  which  such  motion  shall  be  made, 
or  by  transmitting  the  notice  by  mail  at  least  sixty  days 
prior  to  the  first  day  of  the  term  at  which  such  motion  shall 
be  made.  All  amercements  so  procured  shall  be  entered 
on  the  record  of  the  court,  and  shall  have  the  same  force 
and  effect  as  a  judgment.'^ 

Sec.  518  provides  that:  "  Each  and  every  surety  of  any 
sheriff  or  other  officer  may  be  made  a  party  to  the  judg- 
ment as  rendered  as  aforesaid,  against  the  sheriff  or  other 
officer,  by  action,  to  be  commenced  and  prosecuted  as  in 
other  cases.  But  the  goods  and  chattels,  lands  and  tene- 
ments of  any  such  surety  shall  not  be  liable  to  be  taken  on 
execution,  when  sufficient  goods  and  chattels,  lands  and 
tenements  of  the  sheriff,  or  other  officer,  against  whom  ex- 
ecution may  be  issued,  can  be  found  to  satisfy  the  same. 
Nothing  herein  contained  shall  prevent  either  party  from 
proceeding  against  such  sheriff  or  other  officer  by  attach- 
ment, at  his  election.^' 

Sec.  54  provides  that :  "Actions  for  the  following  cases 
must  be  brought  in  the  county  where  the  cause  or  some  part 
thereof  arose :  First.  An  action  for  the  recovery  of  a  fine, 
forfeiture,  or  penalty  imposed  by  a  statute;  except  that 
when  it  is  imposed  for  an  offense  committed  on  a  river,  or 
other  stream  of  water,  or  road,  which  is  the  boundary  of 
two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  river,  water-course,  or  road,  and  opposite 
to  the  place  where  the  offense  was  committed.  Second,  An 
action  against  a  public  officer,  for  an  act  done  by  him  in 
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"virtu^  or  under  oolor  of  office,  or  for  a  neglect  of  his  of- 
ficial duty.  Third.  An  action  on  the  official  bond  or  un- 
dertaking of  a  public  officer/^ 

The  statute  makes  the  sureties  on  the  official  bond  of 
the  sheriff  liable  in  an  action  upon  a  judgment  of  amerce- 
ment. There  is  no  claim  that  the  judgment  of  amerce- 
ment was  not  properly  rendered^  and  no  defense  of  that 
kind  is  interposed.  There  is  no  doubt,  therefore,  that  the 
sureties  on  the  bond  in  this  case  are  liable. 

SecoThd.  The  action  may  be  brought  in  any  oouniy  where 
the  cause  of  action  or  some  part  thereof  arose.  Now 
where  did  the  cause  of  action  arise?  The  judgments  were 
recovered  and  executions  issued  in  Lancaster  county,  and 
were  returnable  to  that  county.  The  wrong  was  in  fail- 
ing to  return  the  executions  to  the  court  issuing  the  same. 

That  court,  therefore,  is  given  power  by  the  statute  to 
punish  such  wrong  by  amercement.  The  officer  was  ame- 
able  to  the  court  issuing  the  executions,  and  the  cause  of 
action  having  arisen  there,  the  action  was  properly  brought 
against  the  sureties  in  the  county  where  the  cause  of  action 
arose. 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

JUDGHBNT  AFFntMED. 


William  C.  Drake,  plaintiff  is  ebrob,  v.  The 
State  of  Nebraska,  defendant  in  error. 

1.  Nuisance:  housb  of  ili^fame:  evidence.  To  authorize 
a  oonTiction  under  sec.  210  of  the  criminal  code,  for  permitting 
a  house  to  be  used  as  one  of  ill-fame,  or  for  purposes  of  prosti- 
tntion,  it  most  be  shown:  That  the  house  was  of  ill-fame,  in 
fact,  or  in  other  words,  a  house  resorted  to  for  purposes  of  pro»- 
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tltatioii ;  that  the  piifloner  was  tiie  owner,  or  had  control  of 
the  house,  and  that  he  knowinglj  permitted  it  to  he  occnj^ed 
as  a  house  of  ill-fame. 

2.    — — :    .    The  hawdy  character  of  the  house  may  he 

shown  by  its  general  reputation  and  that  of  the  persons  fte- 
qnenting  it,  together  with  other  facia  and  circnmstances  whidi 
lead  satisfactorily  to  that  condnsion.  It  is  not  nocoaoaiyto 
show  particular  acts  of  prostitatlon. 

8.  Qr and  Jury.  After  the  discharge  of  the  regolar  panel  of  g^rand 
Jurors,  the  court  may  at  the  same  term,  if  it  shall  he  deemed 
necessary,  order  a  new  one  to  he  summoned  by  the  sheriff  under 
sec.  406  of  the  criminal  code. 

4.  Clerk:  bigkatubb:  official  tttlb.  It  is  not  a  valid  oh. 
Jection  to  a '  jnry  so  called  together  that  the  derk  omitted  his 
official  title  to  his  signature  to  the  yenireL 

6.    DiBtriot  Judges  may  hold  courts  for  each  other. 

Ebbob  to  the  district  oourt  for  Lancaster  county.  Tried 
below  before  Gasun^  J.^  in  absence  of  Found,  J. 

X.  W.  BUUngdey  and  James  E.  PhilpoU,  for  plaintiff  in 
error. 

Proof  that  the  house  was  of  ill  fame  must  be  by  fadt, 
not  fame.  State  v,  Boardnum,  1  Am.  Crim.  Bep.,  351. 
2  Bishop  Crim.  Proc.,  §  91.  CMwdL  v.  The  State,  17 
Oonn.,  467.  Selection  of  grand  jury.  Comp.  Stat,  618, 
726.  MoElvay  v.  The  State,  9  Neb.,  157.  Burley  v.  The 
State,  1  Id.,  397.  Bight  of  GAfiUK,  J.,  to  hold  term. 
Comp.  Stat,  201.    EUia  v.  Karl,  7  Neb.,  385. 

Imao  Powers,  Jr.,  Attorney  Ch/neral,  for  the  State,  dted: 
StaJte  V.  BrtmeU,  29  Wis.,  435.  Chndy  v.  The  State,  8 
Neb.,  485.    NuokoUa  v.  Irwin,  2  Neb.,  63. 

Lake,  Ch.  J. 

The  plaintiff  in  error  was  convicted  under  sec.  210  of  the 
criminal  code,  for  permitting  a  house,  of  which  he  was  the 
owner,  to  be  ^^used  and  occupied  as  a  house  of  ill  fiune.'' 


JULY  TERM,  1888.  587 

Drake  t.  State. 

The  first  objection  made  to  the  conviction  in  the  brief 
of  counsel  is^  that  the  evidence  was  insufficient  to  warrant 
it.  In  this  we  think  counsel  is  mistaken.  The  evidence 
to  establish  the  guilt  of  the  accused  was  overwhelming. 
It  consisted  not  only  of  the  uncontradicted  testimony  of  a 
large  number  of  credible  witnesses  residing  in  the  neigh- 
borhood of  the  house^  that  it  was  of  ill  &me  during  the 
time  laid  in  the  indictment^  but  that  it  was  frequented  al- 
most exclusively  by  persons  of  bad  repute  of  both  sexes 
for  evil  practices^  including  that  of  unlawful  sexual  inter- 
course. We  will  not  quote  from  the  evidence,  but  simply 
say  of  it  that,  from  a  careful  perusal^  we  are  satisfied  it 
fully  supports  the  verdict  of  guilty. 

Perhaps  the  principal  point  urged  in  support  of  this  ob- 
jection deserves  a  more  particular  notice.  That  point  is, 
that  in  prosecutions  of  this  nature  the  evil  character  of  the 
house  must  be  established  by  proof  of  facts,  and  not  by  its 
reputation  alone.  While  we  do  not  think  the  evidence  in 
this  case  open  to  such  criticism,  perhaps  it  is  best  that  the 
rule  be  stated  as  we  understand  it. 

Under  this  indictment  the  prosecution  was  required  to 
show  three  principal  facts.  1st,  That  the  house  was  of  ill 
fame,  or^  in  other  words,  a  house  known  to  be  resorted  to 
for  the  purposes  of  prostitution.  2d,  That  the  prisoner 
was  the  owner  or  had  control  of  the  house.  And  3d,  That 
he  knowingly  permitted  it  to  be  occupied  and  used  as  a 
house  of  ill  fame. 

Conceding  that  the  prisoner  was  the  owner  of  the  house, 
and  knew  of  the  use  to  which  it  was  put,  the  further  fact 
that  its  reputation  in  the  neighborhood  was  that  of  a  bawdy 
house^  or  one  of  ill  fame,  would  not  sustain  a  conviction. 
But  there  must  be  added  to  these  facts  the  additional  one 
that  it  was  really  a  house  of  ill  fame — a  house  resorted  to 
for  acte  of  prostitution. 

To  establish  the  bawdy  character  of  the  house,  its  gene- 
ral reputation  and  that  of  the  persons  frequenting  it  were 
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competent  evidence.  It  was  not  necessary  to  show  partio- 
alar  acts  of  prostitution  in  the  house.  State  v.  Brundly  29 
Wis.^  485.  It  was  enough  that,  in  addition  to  the  bad 
reputation  which  the  house  was  shown  to  bear^  notwith- 
standing no  family  lived  in  it,  some  of  its  rooms  were  sup- 
plied with  beds  and  some  little  furniture,  and  the  walls 
hung  with  indecent  pictures;  that  it  had  a  bar  at  which  in- 
toxicating drinks  were  sold^  and  was  the  resort,  especially 
on  Sabbath  days  and  in  the  night-time,  of  men  and  women 
of  lewd  and  lascivious  character,  many  of  the  women  being 
known  prostitutes  and  keepers  and  occupants  of  places  of 
ill  fame  in  the  city  of  Lincoln,  who,  while  visiting  this 
house,  indulged  in  drunken  revelry  and  licentious  practices 
fit  only  for  a  brothel,  which  the  evidence  of  what  transpired 
there  clearly  shows  it  to  have  been.  Skde  v,  McDowtUy 
Dudley  (S.  C),  346.  3  Greenleaf  on  Evidence,  §  186. 
OommonweaJJth  v.  Stewart,  1  Serg.  &  Sawle,  342.  Oaidwell 
V.  The  State,  17  Conn.,  467. 

Objection  is  made  to  the  grand  jury  which  found  the  in- 
dictment. Fault  is  found  with  the  mode  of  selection,  and 
generally  that  they  were  an  unauthorized  body.  It  appears 
that  the  r^ular  panel  for  the  term  had  finished  their  work 
and  been  discharged.  That  later  in  the  term  the  presiding 
judge,  by  order,  directed  the  sheriff  '^to  summon  without 
delay  sixteen  good  and  lawful  men,  residents  of  said  Lan- 
caster county,  having  the  qualifications  of  grand  jurors,'^  to 
appear  as  a  special  grand  jury.  This  order  was  executed, 
and  by  the  grand  jury  thus  brought  together  the  indictment 
was  presented.  This  method  of  selecting  a  grand  jury  is 
specially  authorized  by  sec.  405  of  the  criminal  code,  which 
provides  that:  ''After  the  discharge  of  the  grand  jury  it 
shall  be  lawful  for  the  court,  when  it  shall  be  deemed  nec- 
essary, to  order  the  sheriff  to  call  together  a  new  grand  jury, 
from  the  bystanders  or  neighboring  citizens,  of  sixteen  good 
and  lawful  men,  having  the  qualifications  of  grand  jurors, 
who  shall  be  returned  and  sworn  or  affirmed,  and  shall 
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proceed  in  the  same  manner  in  all  respects  as  provided  by 
law  in  respect  to  grand  juries."  Whether  a  necessity  exists 
for  calling  a  grand  jury  after  the  regular  panel  have  been 
discharged^  is  a  matter  left  entirely  to  the  discretion  of  the 
district  court.  If  the  power  of  ordering  one  be  exercised, 
the  necessity  for  so  doing  will  be  presumed. 

The  objection  that  the  clerk  in  signing  the  venire  omit- 
ted to  give  his  official  character  is  merely  technical.  When 
the  omission  was  discovered,  the  court  very  properly  per- 
mitted an  amendment,  which  entirely  cured  the  nominal 
defect.  But  even  if  there  had  been  no  venire,  if  the  rec- 
ord showed  that  the  sheriff  proceeded  upon  the  mere  verbal 
order  of  the  presiding  judge,  the  jury  would,  nevertheless, 
have  been  a  legally  constituted  body. 

Finally,  it  is  objected  that  Judge  Gaslin,  who  presided 
in  place  of  Judge  Pound,  the  judge  of  that  district,  had 
no  authority  to  act.  This  point  is  without  the  least  merit 
whatever.  Judge  Gaslin  was  on  the  bench  at  the  instance 
of  Judge  Pound,  and  constitutionally  there.  The  Consti- 
tution, Art.  VI.,  §  12,  declares  that:  "The  judges  of  the 
district  courts  may  hold  courts  for  each  other,  and  shall  do 
so  when  required  by  law."  The  case  of  JEUia  v,  Karl,  7 
Neb.,  381,  is  not  in  point  as  an  authority.  In  that  case. 
Judge  Pound  in  his  own  district  allowed  an  injunction  in 
a  case  brought  in  another.  This  we  held  he  had  no  au- 
thority to  do  without  a  showing  that  the  judge  of  the  dis- 
trict where  the  action  was  brought  was  for  some  reason 
unable  to  act  in  the  matter. 

We  discover  no  error  in  the  matters  complained  of,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 
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JOHK  R.  POLIN,  PLAINTIFF  IN  EBBOB,  V.  ThB  StATE  OF 

Nebbaska,  defendant  in  EBBOB. 


Qrand  Jury:  bslbctton  of.  Where  no  want  of  good  fidth 
in  the  selection  of  x>er8on8  fiom  whom  grand  jnroiB  are  drawn 
is  shown,  the  meie  &ct  that  one  of  them  did  not  reside  in  the 
precinct  where  he  was  supposed  to,  and  £nom  which  he  was 
drawn,  will  not  invalidate  an  indictment  found  hj  them. 

.    ^    j^Q  ligjj  q£  electors  voting  at  the  next  preoed- 


2. 


ing  general  election  in  the  oonnly  famishes  a  snitahle  and  Mr 
for  the  selection. 


3.  Continuance:    affidavit  fob.    An  affidavit  for  acontinn- 

anoe,  on  account  of  absent  witnesses,  which  &ils  to  show  tbat 
either  their  personal  attendance  or  testimony  will  probably  be 
obtained,  if  time  be  granted,  is  insufficient. 

4.  District  Attorney :    AssisTAycB  to.    The  district  attorney, 

in  a  criminal  trial,  may  have  the  assistance  of  counsel  employed 
on  private  account. 

6.  ETidenoe.  The  court  did  not  err  in  refhsing  to  order  the  sher- 
iff to  fire  the  revolver  with  which  prisoner  killed  deceased,  with 
the  view  of  ascertaining  its  liability  to  go  o£f  at  half-cock. 

6.  .     In  a  trial  for  murder,  evidence  of  criminal  intimacy  be- 

tween the  prisoner's  wife  and  the  deceased,  not  brought  to  bis 
knowledge  before  the  killing,  is  inadmissible. 

:  IKSANITY.    On  the  question  of  the  prisoner's  alleged  in- 


7. 


8. 


sanity,  non-expert  testimony  is  admissible. 

Thanksgiving  Day :  aixtoubnhsnt  of  ooubt  to.  The  fbr- 
mal  adjournment  of  court  to,  and  opening  of  it  on  Thank^ving 
Day,  no  step  in  the  case  being  taken  on  that  day,  is  not  cause 
for  a  new  triaL 


9. 


Instruction :  bbasonablb  doubt.  An  instruction  in  whicb 
it  is  said  that:  **  The  proof  is  deemed  to  be  beyond  a  reasonable 
doubt  when  the  evidence  is  sufficient  to  impress  the  judgment 
and  understanding  of  ordinarily  prudent  men  with  a  convic- 
tion on  which  they  would  act  in  their  most  important  oonoems 
or  afiairs  in  life,"  sustained. 

10.  Practice :  statements  in  pbesencb  of  jxtbt.  It  is  not  er- 
ror for  counsel  in  arguing,  in  the  presence  of  the  jury,  the  oompe- 
tency  of  a  witness,  based  on  testimony  given  of  her  admissions, 


I 
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to  make  a  &iT  reference  theretOi  to  say  it  is  **  Mse,"  and  that 
the  witness  will  deny  it. 

11.  :  SEPABATION  OF  JUKY.  A  separation  of  the  jury  be- 
fore the  taking  of  testimony  is  closed  in  a  criminal  trial,  known 
to  the  prisoner  or  his  coonsel  at  the  time  it  oocorred,  bnt  not 
disclosed  to  the  judge  nntil  after  yerdict^  is  not  canse  for  a  new 
trial. 

12.  .  In  snch  case  a  party  is  not  permitted,  without  objec- 
tion, to  take  the  chances  of  a  favorable  result,  and  then,  if  dis- 
appointed, for  the  first  time  complain. 

13.  Judgment:    authektigation.    A  transcript  of  a  judgment 

of  the  district  court,  brought  to  the  supreme  court  for  review, 
certified  by  the  derk  of  the  court  under  his  official  seal,  is  suf- 
ficiently authenticated  without  the  signature  of  the  judge. 

Ebror  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Pound,  J.  Indictment  for  murder  in  the  first 
d^ree  and  sentence  of  death. 

AUen  Beeaon  and  SvMivan  &  Wooleyy  for  plaintiff  in 
error. 

Plea  in  abatement  should  have  been  sustained.  Bwrley 
V.  The  StcUe,  1  Neb.,  396.  PrevM  v.  The  State,  5  Id.,  377. 
Barton  v.  The  State,  12  Id.,  260.  Clark  v.  Saline  OomUy^ 
9  Id.,  616.  State  v.  Conner,  6  Blackf.,  225.  Continuance. 
Wharton's  Crim.  Law,  §  2,930.  WiUiama  v.  The  State, 
6  Neb.,  338.  State  v.  Lewis,  1  Bay,  1.  Private  counsel. 
MeUAer  v.  The  People,  81  Mich.,  101.  Com.  v.  Oibbs,  4 
Gray,  147.  Cuming  CourUy  v,  Tate,  10  Neb.,  193.  Non- 
expert testimony  as  to  insanity.  Schleneker  v.  The  State,  9 
Neb.,  251.  Adjournment.  3  Graham  &  Waterman  New 
Trials,  1411.  Chapman  v.  The  State,  5  Blackf.,  11, 
Pierce  v,  Atwood,  13  Mass.,  329.  Seasonable  doubt. 
People  V.  Brarmon,  47  Cal.,  96.  Jane  v.  Com.,  2  Mete. 
(Ky.),  80.  Statements  of  district  attorney  in  presence  of 
jury.  Carter  v.  The  State,  37  Tex.,  362.  People  v.  De- 
vim,  44  Cal.,  462.     White  v.  The  State,  10  Tex.  App.,  394. 
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Separation  of  jury.  Eastwood  v.  People,  3  Park.  Cr.,  25. 
On  validity  of  judgment,  cited:  Weed  v.  The  People,  31 
N.  Y.,  465. 

Isaac  Powers,  Jr.,  Attorney  Oeaeral,  and  J.  C.  Watson, 
District  Attorney,  for  the  State. 

Continuance.  Werks  v>  The  State,  31  Miss.,  490. 
Staie  V.  Rorbaoker,  19  Iowa,  154.  Assistant  to  district  at- 
torney. State  V,  BartUtt,  55  Maine,  200.  1  Bish.  Or. 
Pro.,  §  281.  StaJte  v.  Fitzgerald,  49  Iowa,  260.  Exclu- 
ding testimony  of  criminal  intimacy.  State  v.  John,  8 
Ired.,  330.  Sawyer  v.  The  State,  35  Ind.,  80.  Insanity. 
Schlenoker  v.  The  State,  9  Neb.,  251.  Adjournment  Peo^ 
pie  V.  LafuTrvte,  6  Cal.,  202.  Misconduct.  Davis  i?.  State, 
33  Ga.,  98.  Combs  v.  State,  75  Ind.,  215.  Separation  of 
jury.  Caw  v.  The  People,  8  Neb.,  358.  Walrath  v.  The 
State,  8  Id.,  81.  Judgment  is  good.  Eastman  v.  Hartr 
Ian,  12  Wis.,  296.     Chamberlain  v.  Ball,  15  Gray,  362. 

Lake,  Ch.  J. 

The  first  objection  to  tihe  judgment  in  this  case  is  that 
made  to  the  overruling  of  the  plea  in  abatement  There 
are  two  points  urged  against  the  indictment,  neither  of 
which  can  be  sustained.  The  first  is,  that  one  of  the  grand 
jurors  by  which  it  was  found,  although  a  resident  of  the 
county,  did  not  live  in  the  precinct  from  which  he  was 
drawn.  That  the  utmost  good  faith  characterized  the  se- 
lection of  the  jury  is  unquestioned.  The  statute,  sec.  668  of 
the  code  of  civil  procedure,  provides  that  the  sixty  per- 
sons from  whom,  for  each  term  of  a  district  court,  jurors, 
grand  and  petit,  are  to  be  drawn,  shall  be  selected,  ^'as 
nearly  as  may  be,  a  proportionate  number  from  each  pre- 
dnct  in  the  county."  This  provision  should  have  a  reason- 
able construction,  but  it  would  not  be  reasonable  to  hold 
that  the  mistake  of  the  commissioners  in  supposing  that  a 
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person  selected  by  them  lived  in  one  precinct  of  the  county, 
when  in  feet  he  lived  in  another,  would  disqualify  him  for 
serving,  or  that  it  tended  in  the  least  degree  to  prejudice 
the  prisoner.  To  so  hold  would  be  altogether  too  techni- 
cal. It  would  be  productive  of  no  good,  and  result  in  in- 
finite mischief  in  the  administration  of  justice. 

The  second  point  is,  that  the  selection  was  based  on  the 
vote  of  the  county  cast  at  the  preceding  general  election. 
It  is  argued  that  it  ought  to  have  been  made  on  the  census 
returns ;  but  why  on  them,  rather  than  on  the  basis  adopted, 
no  satisfactory  reason  is  given.  The  census  returns  would, 
in  our  opinion,  approximate  much  less  nearly  to  the  actual 
ratio  then  existing  between  the  precincts  of  persons  quali- 
fied to  serve  as  jurors  than  was  reached  by  the  basis 
adopted. 

The  statute  is  silent  as  to  the  mode  of  ascertaining  who, 
of  all  the  inhabitants  of  a  county,  are  qualified  to  serve  in 
this  capacity.  No  provision  is  made  for  the  county  com- 
missioners to  enter  upon  a  special  inquiry  with  the  view  to 
an  exact  result.  A  particular  enumeration  evidently  was 
not  contemplated  by  the  l^islature,  or  provision  would 
have  been  made  for  it.  They  are  left  to  act  upon  the 
means  at  hand,  and  so  long  as  those  adopted  are  fiiir,  and 
result  in  a  reasonable  approximation  to  the  ratio  named,  it 
is  all  that  could  have  been  intended,  and  all  that  is  required. 

To  be  qualified  as  a  grand  juror,  a  person  must  be  an 
elector  of  the  county  in  which  he  is  called  to  serve.  There 
are  also  several  other  requirements  in  the  matter  of  quali- 
fication to  be  observed,  which,  however,  the  census  reports 
would  not  disclose.  And  even  in  the  matter  of  the  num- 
ber of  qualified  voters  in  the  county,  and  of  the  ratio  ex- 
isting between  the  precincts  thereof  at  the  time  of  making 
the  selection,  they  would  have  been  exceedingly  unreliable, 
much  more  so  than  was  the  basis  taken  by  the  commis- 
sioners. 
As  the  statute  on  this  subject  is,  if  we  were  called  upon 
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to  name  a  basis  of  selection  at  any  time^  we  know  of  none 
accessible  to  the  commissioners  that  would  serve  the  pur- 
pose better  than  the  votes  cast  at  the  latest  general  election. 
Wliile  this,  probably,  would  not  give  a  result  mathematically 
accurate,  in  consequence  of  non-voters,  yet,  as  the  propor- 
tion between  these  and  the  whole  number  of  electors  may 
fiurly  be  presumed  to  be  about  the  same  in  all  of  the  pre- 
cincts, it  is  practically  correct,  and  all  that  can  reasonably 
be  required.  We  see  no  error  in  the  rulings  respecting  tlie 
grand  jury,  and  the  plea  in  abatement  was  properly  over- 
ruled. 

The  affidavits  for  a  continuance  were  insufficient.  Most, 
if  not  aU,  of  what  it  was  claimed  the  absentees  would  swear 
to,  if  present,  could  not  have  been  received  in  evidence  be- 
cause of  its  immateriality.  In  addition  to  this,  the  where- 
abouts of  but  one  of  the  persons  named  was  disclosed.  He 
lived  in  Pennsylvania,  but  it  was  not  shown  that,  even  if 
time  were  given,  either  his  personal  attendance  or  testi- 
mony would  probably  be  secured.  There  was  no  error  in 
this  particular. 

It  is  further  claimed  that  the  court  erred  in  permitting 
an  attorney  employed  and  paid  by  private  parties,  friends 
of  the  deceased,  to  aid  the  district  attorney  in  the  prosecu- 
tion of  the  case.  This  claim  is  based  on  the  following  pro- 
visions of  the  statute :  Sec.  15,  Comp.  Stat.,  66,  provides  that, 
"  It  shall  be  the  duty  of  the  district  attorney  of  each  judi- 
cial district  to  appear  in  the  district  court  at  each  term  of 
the  same,"  *  *  *  "and  prosecute  and  defend  all  ac- 
tions, civil  and  criminal,  and  all  matters  whatsoever  in 
which  the  state  or  county  may  be  interested."  Sec.  17  pro- 
hibits him  from  receiving  "any  fee  or  reward  from  or  on 
behalf  of  any  prosecutor  or  other  individual  for  his  ser- 
vices in  any  prosecution  or  business  to  which  it  ghall  be  his 
duty  to  attend,"  etc. 

As  we  understand  the  claim  made  by  counsel,  it  is  not 
that  these  sections  prohibit  the  district  attorney  from  hav- 
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ing  the  assistance  of  other  attorneys  in  criminal  prosecu- 
tions, but  simply  of  attorneys  employed  on  private  account. 
And  so  under  a  similar  statute  it  was  decided  by  the  su- 
preme court  of  Massachusetts,  followed  by  that  of  Michi- 
gan, in  several  cases  cited.  But  the  courts  of  other  states, 
notably  those  of  Maine,  Iowa,  and  Kansas,  under  like  stat- 
utes, have  decided,  and  we  think  the  weight  of  authority 
is,  the  other  way.  State  v.  BarUett,  55  Me.,  200.  State  v. 
Wikon,  24  Kan.,  189.  State  v.  Fitzgerald,  49  la.,  260. 
But  without  regard  to  the  preponderance  of  authorities,  we 
think,  as  was  said  by  the  court  in  the  case  last  cited,  that  such 
employments  in  this  state  have  been  ^^too  long  acquiesced  in 
to  be  now  called  in  question."  It  is  a  fact  conmionly  known^ 
that  from  the  beginning  of  criminal  trials  in  this  state 
this  practice  has  been  quite  general,  and' yet,  so  far  as  we 
are  aware,  not  even  an  attempt  has  been  made  to  put  a  stop 
to  it  by  positive  legislation  on  the  subject,  which  doubtiess 
would  have  been  done  if  it  had  been  regarded  as  illegal  or 
in  any  way  improper. 

The  request  made  on  behalf  of  tiie  prisoner,  for  the  judge 
to  order  the  sheriff  to  discharge  some  of  the  cartridges  re- 
maining in  the  revolver  with  which  the  deceased  was  killed, 
was  properly  overruled.  The  object  of  this  request  was,  it 
is  said,  to  sustain  the  theory  of  the  defense,  that  the  killing 
was  accidental,  the  revolver  having  gone  off,  as  was  claimed, 
at  half-cock.  In  the  first  place,  the  judge  had  no  author- 
ity to  require  the  sheriff  to  make  the  experiment;  and  in 
the  second,  the  possibility  of  a  dischaige  at  half-cock  could 
have  been  shown  just  as  well  with  the  chambers  of  the  re- 
volver empty  as  by  an  actual  discharge. 

There  is  no  error  in  the  several  rulings  adverse  to  the 
prisoner  respecting  the  admissibility  of  evidence  as  to  the  al- 
lied criminal  intimacy  between  his  wife  and  the  deceased. 
Whatever  in  this  regard  was  brought  to  the  knowledge  of 
the  prisoner,  which  was  of  very  little  significance  indeed,, 
was  admitted,  although  even  this,  considering  the  length  of 
37 
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time  that  had  elapsed  after  the  knowledge  was  aoqaiied 
before  the  killing,  was  quite  immateriaL  Sawyer  v.  Tht 
StaU,  36  Ind.,  80. 

The  non-expert  testimony  on  the  question  of  the  prison- 
er's alleged  insanity  was  admissible.  The  witnesses  had 
known  the  prisoner  for  years,  were  more  or  less  intimately 
acquainted  with  his  habits  and  practices,  and  formed  their 
opinions  from  facts  within  their  own  knowledge.  Their 
testimony  was  clearly  within  the  rule  announced  in  the 
case  of  ScMmoker  v.  The  State,  9  Neb.,  241. 

Error  is  also  allied  upon  the  fact  that  probably  through 
inadvertence  the  court  was,  on  the  evening  of  the  29th  of 
November,  formally  adjourned  to  the  morning  of  the  30di, 
which  in  that  year  was  Thanksgiving  day — a  l^al  holiday — 
on  which  the  transaction  of  most  of  the  ordinary  business 
of  courts  is  prohibited. 

Sec.  38.  '^No  court  can  be  opened,  nor  can  any  judidal 
business  be  transacted  on  Sunday,  or  on  any  l^al  holiday 
except — ^I.  To  give  instructions  to  a  jury  then  deliberating 
on  their  verdict.  11.  To  receive  a  verdict  or  dischaige 
a  juiy.  m.  To  exercise  the  powers  of  a  single  magis- 
trate in  a  criminal  proceeding.''    Comp.  Stat.,  202. 

The  formal  adjournment  to  a  time  when  the  court  could 
not  convene  must  be  treated  as  a  nullify;  so,  too,  must  be 
the  formal  opening  of  the  court  on  Thanksgiving  morning. 
There  was,  therefore,  no  actual  adjournment  on  the  29th  of 
November,  but  practically  only  a  recess  or  abstinence  from 
business  to  the  morning  of  December  1st,  when  the  trial 
proceeded.  The  objection  made  to  this  irregularity  is 
strictly  technical,  and  entirely  devoid  of  merit.  The  pris- 
oner could  not  have  been  prejudiced  by  it  in  the  slightest 
degree,  and  the  objection  must  be  overruled. 

An  exception  was  taken  to  an  instruction  to  the  jury 
upon  the  meaning  of  the  term  ''reasonable  doubt,''  as  ap- 
plied to  the  question  of  the  prisoner's  guilt  The  jury 
were  told  that,  ''By  a  reasonable  doubt,  is  not  meant  that 
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the  aocused  may  possibly  be  mnocent  of  the  crime  charged 
against  him^  but  it  means  an  actual  doubt,  having  some 
reason  for  its  basis.  A  reasonable  doubt  that  entitles  to  an 
acquittal  is  a  doubt  of  guilt  reasonably  arising  from  all  the 
evidence  in  the  case.  The  proof  is  deemed  to  be  beyond 
a  reasonable  doubt  when  the  evidence  is  sufficient  to  im- 
press the  judgment  and  understanding  of  ordinarily  pru- 
dent men  with  a  conviction  on  which  they  would  act  in 
their  most  important  concerns  or  affairs  of  life.'' 

While  there  are  some  decisions  which  probably  do  not 
sustain  this  definition  of  ^'reasonable  doubt/'  there  are 
others  which  do,  and  we  are  satisfied  with  and  approve  it 
It  is  not  visionary,  but  has  the  qualities  of  being  reason- 
able, practical,  and  capable  of  being  understood  by  ordi- 
nary minds. 

In  the  case  of  MUUr  et  cU.  v.  The  People,  39  111.,  457, 
an  instruction  of  nearly  the  same  import  was  sustained. 
It  was  in  these  words:  "A  doubt  to  justify  an  acquittal 
must  be  reasonable,  and  it  must  arise  from  a  candid  and 
impartial  investigation  of  all  the  evidence  in  the  case,  and 
unless  it  is  such,  that  were  the  same  kind  of  doubt  inter- 
posed in  the  graver  transactions  of  life,  it  would  cause  a 
reasonable  and  prudent  man  to  hesitate  and  pause,  it  is  in- 
sufficient to  authorize  a  verdict  of  not  guilty.  If  after 
considering  all  the  evidence  you  can  say  you  have  an  abi- 
ding conviction  of  the  truth  of  the  charge,  you  are  satisfied 
beyond  a  reasonable  doubt."  And  in  Commonweal^  v, 
WebsteTy  5  Cush.,  295,  Chief  Justice  Shaw  said,  that  to  be 
proved  beyond  a  reasonable  doubt  the  evidence  must  be 
such  as  to  '^  establish  the  truth  of  the  fact  to  a  reasonable 
and  moral  certainty;  a  certainty  that  convinces  and  directs 
the  understanding  and  satisfies  the  reason  of  those  who  are 
bound  to  act  conscientiously  upon  it." 

In  the  case  of  TJie  State  v.  Ostranderj  18  Iowa,  458, 
the  supreme  court  of  Iowa  considered  an  instruction  of 
precisely  the  same  import  as  one  given  in  this  case,  and  the 
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sustained  it    See  also  Arnold  v.  The  StaUj  23  Ind.,  170. 

The  prosecution  offered  the  wife  of  the  prisoner  as  a  wit- 
ness to  contradict  certain  statements  made  by  him  and  some 
of  his  witnesses  in  their  testimony  respecting  certain  ad- 
missions said  to  have  been  made  by  her  to  him  affecting 
her  character  for  chastity^  and  tending  to  show  criminal 
intimacy  between  her  and  the  deceased. 

In  arguing  to  the  court  the  competency  of  the  wife  un- 
der the  statute  to  testify,  the  district  attorney  narrated  the 
statements  which  he  proposed  to  disprove  by  her,  and  said 
they  were  "false/^  and  that  she  would  "deny  them."  Ob- 
jection is  made  to  this  statement  of  the  district  attorney, 
and  also  to  certain  others  made  in  his  argument  to  the  jury, 
by  which  he  characterized  the  plea  of  insanity  in  criminal 
(*ases  generally,  as  a  "sham"  and  "device"  resorted  to  by 
defendants  when  they  had  no  defense,  illustrating  by  a 
reference  to  the  Guiteau  case.  It  is  claimed  that  it  was 
unwarranted  and  had  a  tendency  to  prejudice  the  prisoner. 

Although  we  are  not  now  called  upon  to  decide  the  ques- 
tion, it  may  not  be  out  of  place  to  say  it  is  quite  probable 
that  the  district  attorney  was  right  in  his  claim  that  the 
wife  of  the  prisoner  was  competent  to  contradict  the  testi- 
mony of  the  prisoner  as  to  her  admissions  to  him.  But 
however  that  may  be,  we  see  nothing  in  what  was  said  by 
the  district  attorney  deserving  of  censure,  or  not  strictly 
within  the  limits  of  a  fair  conduct  of  the  case.  There 
may  sometimes  be  circumstances  when  it  would  be  practic- 
able and  proper  to  abstain  from  stating  what  a  proposed  wit- 
ness would  testify,  in  arguing  the  question  of  his  compe- 
tency to  give  evidence,  as  where  the  question  is  simply 
whether  he  is  competent  for  any  purpose.  But  that  was 
not  the  question  here.  It  was  conceded  by  the  district  at- 
torney that  but  for  the  fact  of  the  prisoner  having  gone 
upon  the  witness  stand  and  disclosed  what  he  claimed  were 
her  admissions  to  him,  she  would  have  been  incompetent 
He  based  his  claim  that  she  was  competent  to  give  certain 
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testimony  solely  upon  what  he  contended  was  the  prisoner's 
waiver  of  his  statutory  right  to  exclude  her  by  having 
himself  voluntarily  testified  concerning  it.  In  such  case 
there  is  surely  no  impropriety  in  giving  a  fair  statement  of 
the  testimony  on  which  the  claim  of  waiver  is  based,  and 
to  say  that  the  proposed  witness  will  disprove  it. 

Error  is  also  allied  on  what  is  called  a  separation  of 
the  jury,  in  disobedience  of  an  order  of  the  judge  that 
they  should  be  kept  together  during  the  periods  of  recess 
and  adjournment.  Several  affidavits  filed  on  behalf  of  the 
prisoner  show  that  at  the  unauthorized  meeting  of  the 
court  and  parties  on  the  morning  of  the  30th  of  Novem- 
ber, and  before  the  taking  of  the  evidence  was  completed, 
two  or  three  of  the  jurors  in  the  court  room  separated  a 
little  from  their  fellows  and  engaged  in  a  brief  conversa- 
tion with  bystanders.  This  was  known  by  the  prisoner's 
counsel,  and  probably  by  the  prisoner  himself  at  the  time 
it  occurred,  yet  no  complaint  was  made  to  the  judge,  but 
the  trial  was  permitted  to  proceed  without  objection  until 
after  verdict. 

Although  it  is  abundantly  shown  by  the  affidavits  of  the 
jurors  themselves,  and  of  the  persons  with  whom  they  con- 
versed, that  nothing  at  all  improper  was  said  or  done  by 
either  of  them  during  the  separation,  even  without  this  we 
are  of  opinion  that  under  the  circumstances  no  just  ground 
of  complaint  is  shown.  The  objection  first  appeared  in  the 
motion  for  a  new  trial,  and  came  too  late.  If  the  separa- 
tion were  thought  to  be  at  all  prejudicial  to  the  prisoner,  it 
ought  to  have  been  brought  to  the  notice  of  the  judge  at 
once,  upon  discovery,  so  that  an  investigation  could  have 
been  made,  to  the  end  that  without  further  fruitless  ex- 
pense, if  justice  required  it,  the  trial  could  have  been  stop- 
ped, that  jury  discharged,  and  a  new  one  impaneled  to  try 
the  case. 

Parties  litigant,  even  defendants  in  criminal  cases,  must 
deal  fairly  by  the  court.     They  are  not  permitted  to  with- 
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hold  information  of  matters  transpiring  in  the  progress  of 
a  trial,  whether  prejudicial  or  otherwise,  and  thus,  without 
objection,  permit  it  to  proceed  to  a  conclusion,  and  then  take 
advantage  of  them.  Generally  all  objections  not  jurisdic- 
tional as  to  the  subject  of  the  litigation  must  be  made  at 
the  first  opportunity,  or  they  are  deemed  to  be  waived. 
The  rule  in  such  csiscs  is,  that  a  party  shall  not  be  permit- 
ted without  objection  to  take  the  chances  of  a  &vorable  re- 
salt,  and  then,  if  disappointed,  for  the  first  time  complain. 

The  only  remaining  objection  to  be  noticed  is,  that  the 
record  brought  to  this  court  does  not  show  that  the  judg- 
ment was  signed  by  the  district  judge;  in  other  words,  that 
it  is  not  properly  authenticated.  There  is  nothing  in  this 
point  The  very  first  clause  of  the  petition  in  error  asserts 
the  fact  that  the  judgment  was  rendered  by  the  district 
court  for  Cass  county,  and  relief  is  sought  against  it.  A 
party  cannot  be  heard  to  stultify  himself.  He  may  not  in 
one  breath  assert  that  there  is  a  judgment  which  he  seeks 
to  have  reversed,  and  in  the  next  that  there  is  no  judgment. 

It  is  authenticated  in  the  usual  form  by  the  clerk  of  the 
oonrt,  with  his  official  seal,  and  that  is  sufficient  for  the 
purpose  of  this  proceeding. 

After  a  careful  examination  of  the  record,  we  discover  no 
eiTori  and  the  judgment  must  be  affirmed. 

Judgment  affibmed. 
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upon  which  a  railroad  is  built  with  the  consent  of  the  city  an- 

l4~56oi  thorities,  if  the  owner  of  the  lot  is  thereby  deprived  of  a  public 

W__?4i|  right  which  he  has  enjoyed  in  connection  with  his  premises,  and 

in  consequence  thereof  he  sustains  damages  in  excess  of  that 

shared  by  the  public  generally,  he  may  leoover  for  such  excess. 
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Ebbob  to  the  district  court  of  Platte  counly.  Heard 
below  before  George  W.  Post,  J. 

W.  8.  OeeTy  for  plaintiff  in  error,  cited:  Southern  P. 
B.  B.  V.  Beed,  41  Cal.,  256.  LocMand  v.  B.  B.  Co.y  3 
Mo.,  180.  Brady  v.  DesMoinea  &  Fori  Bodge  B.  B.,  10 
N.  W.  E.,  754.  G.  B.  &  L  B.  B.  Co.  v.  Heizd,  38  Mich., 
71.     Dillon  on  Mun.  Corp.,  3d  Ed.,  §  274. 

A.  M.  Post  (with  Marquett  &  Deweese),  for  defendant  in 
error,  cited:  Dillon  on  Mun.  Corp.,  576.  MUbum  v. 
Cedar  Bapida,  12  Iowa,  246.  Barney  v.  Keokuk,  94  U. 
S.,  340.  Ind.  B.  B.  Co.  v.  JSarOey,  67  111.,  439.  A.  & 
N,  B.  B.  V.  Oaviede,  10  Kan.,  552.  Mercer  v.  B.  B.  Co., 
35  Penn.  State,  99.  Brooklyn  v.  Bailroad,  47  New  York, 
475. 

MaXWEIiL,  J. 

The  plaintiff  is  the  owner  of  certain  lots  in  block  83  in  the 
city  of  Columbus,  which  abut  upon  thealley  running  through 
said  block.  The  defendant,  in  pursuance  of  authority  from 
the  mayor  and  council,  located  and  constructed  a  railroad 
in  said  alley,  by  reason  of  which  the  plaintiff  claims  that 
the  lot  in  question  is  damaged  or  diminished  in  value  in 
the  sum  of  $475,  and  this  action  was  brought  to  recover 
the  same.  The  cause  was  referred  by  consent  to  a  referee, 
who  found  as  follows: 

First.  That  the  plaintiff  is  the  owner  of  fractional  lots 
7  and  8,  in  block  83,  in  the  city  of  Columbus,  Platte  county, 
Nebraska;  that  she  acquired  title  on  the  first  day  of  June, 
1861,  and  has  ever  since  been  in  possession  by  herself  or 
tenant. 

Second.  That  said  fractional  lots  abut  upon  the  alley 
and  street  in  question  in  this  action. 

Third.  That  the  city  of  Columbus,  Platte  county,  Ne- 
braska, is  a  city  of  the  second  class. 
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Fovaih.  That  in  Januarj,  1857,  the  plat  of  the  village 
of  Columbus  was  duly  laid  off,  acknowledged  by  the  pro- 
prietor, filed,  and  recorded  in  the  office  of  the  county  clerk 
of  said  Platte  county,  Nebraska,  which  plat  included  the 
parcels  of  ground  in  question,  said  plat  showing  the  vari- 
ous streets  and  alleys  therein,  including  the  street  and  alley 
described  in  plaintiff's  petition. 

Fifth.  That  said  city  of  Columbus  is  the  successor  of 
the  village  of  Columbus. 

Sudh.  That  the  Lincoln  &  Northwestern  Railroad  Com- 
pany, an  incorporation  duly  organized  under  the  laws  of 
the  state  of  Nebraska,  constructed  a  line  of  railroad  into 
said  city  of  Columbus. 

Seventh.  That  the  city  of  Columbus,  by  an  ordinance 
duly  adopted,  authorized  said  incorporation  to  construct  its 
sidetrack  across  said  street  and  along  said  alley  in  question 
in  jfront  and  alongside  of  the  property  of  plaintiff. 

EigkOu  That  said  ordinance  contained  a  provision 
as  follows:  ^^The  Lincoln  &  Northwestern  Railroad 
Company  shall  be  liable  to  pay  all  damages  to  private 
property  which  may  be  sustained  by  reason  of  this  ordi- 
nance." 

Ninth.  That  in  pursuance  of  said  ordinance,  said  Lin- 
coln &  Northwestern  Railroad  Company  did  construct  its 
side  track  across  said  street  and  along  said  alley  in  question, 
and  in  front  and  alongside  of  the  said  property  of  plaintiff, 
and  that  it  has  been  built  and  maintained  since  August 
1st,  1880. 

Tenth.  That  the  Lincoln  &  Northwestern  Railroad 
Company  has  leased  said  railroad,  including  said  side  track, 
for  999  years  to  the  Burlington  &  Missouri  River  Railroad 
in  Nebraska,  an  incorporation  duly  incorporated  under  the 
laws  of  the  state  of  Nebraska,  and  said  Burlington  &  Mis- 
souri River  Railroad  Company  in  Nebraska  has  consoli- 
dated vrith  the  defendant,  a  foreign  corporation. 

Eleventh.     That  the  defendant  is  and  was  at  the  trial 
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and  of  the  bringing  of  this  action  maintaining  and  operating 
said  railroad  and  side  track. 

Twelfth.  That  plaintiff  offered  evidence  to  prove  that 
she  had  sustained  damages  in  the  manner  and  in  the 
amount  as  stated  in  her  petition. 

Thirteenth.  Defendant  admits  that  it  is  liable  in  this 
action  to  the  same  extent  as  the  Lincoln  &  Northwestern 
Railroad  Company  would  be  liable  had  not  said  lease  been 
made. 

CONCLUSIONS  OP  LAW. 

First,  That  the  title  to  the  fee  of  said  street  and  alley 
in  question  is  in  the  said  city  of  Columbus. 

Second.  That  the  said  city  of  Columbus  had  the  author- 
ity to  authorize  said  railroad  company  to  build  and  main- 
tain its  said  track  across  said  street  and  along  said  alley. 

Third.  That  the  provisions  of  said  ordinance^  so  far  as 
the  same  relate  to  the  street  and  alley  in  question^  do  not 
vacate  said  street  and  alley. 

Fourth.  That  the  provisions  of  said  ordinance  do  not 
enlarge  the  common  law  rights  of  plaintiff  to  damages  or 
compensation. 

Fifth.  That  plaintiff  is  not  entitled  to  recover  compen- 
sation for  the  damages  stated  in  the  petition. 

J^odh.  That  judgment  in  this  action  should  be  rendered 
in  favor  of  defendant  for  costs. 

The  report  was  confirmed  by  the  district  court  and  the 
cause  dismissed. 

The  petition  sets  forth  certain  damages  which  the  plain- 
tiff claims  to  have  sustained  by  reason  of  the  construction 
and  operation  of  the  road. 

The  defendant  contends  that  as  it  had  lawful  authority 
from  the  city  council  to  construct  its  road  in  the  alley  in 
question^  therefore  it  is  not  liable,  and  as  there  is  no  direct 
physical  injury  to  the  plaintiff^s  property  shown^  she  can- 
not recover. 
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The  title  to  streets  and  alleys  in  this  state  vests  in  the 
public.  Sec.  83  of  the  corporation  law,  provides  that, ''if 
it  shall  be  necessary  in  the  location  of  any  part  of  any 
railroad  to  occupy  any  road,  street,  alley,  or  public  way  or 
ground  of  any  kind,  or  any  part  thereof,  it  shall  be  compe- 
tent for  municipal  or  other  corporation  or  public  officer  or 
public  authorities,  owning  or  having  charge  thereof,  and 
the  railroad  company  to  agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the  same  may  be  used 
or  occupied,  and  if  said  parties  shall  be  unable  to  agree 
thereon,  and  it  shall  be  necessary  in  the  judgment  of  the 
directors  of  such  railroad  company  to  use  or  occupy  such 
road,  street,  alley,  or  other  public  way  or  ground,  such 
company  may  appropriate  so  much  of  the  same  as  may  be 
necessary  for  the  purpose  of  such  road,  in  the  same  manner 
and  upon  the  same  terms  as  is  provided  for  the  appropria- 
tion of  the  property  of  individuals  by  the  eighty-first  sec- 
tion of  this  chapter/^    Comp.  Stat.,  146. 

Sec.  21,  Art  I.  of  the  constitution  of  1876,  provides  that, 
''the  property  of  no  person  shall  be  taken  or  damaged  for 
public  use  without  just  compensation  therefor.'^ 

The  constitution  of  Illinois  contains  a  similar  provision, 
and  its  proper  construction  was  before  the  supreme  court 
of  that  state  in  Rigney  v.  Ciiy  of  Chicago^  102  111.,  64. 

In  that  case  it  appears  that  Rigney  was  the  owner  of  a 
lot  twenty-five  feet  in  vridth  and  100  feet  in  depth,  front- 
ing on  Kinzie  street,  in  the  city  of  Chicago.  On  the  front 
part  of  this  lot  there  was  a  two-story  frame  dwelling.  In 
1874  the  city  constructed  a  viaduct  along  Halstead  street 
and  across  Kinzie  at  their  intersection,  about  220  feet  west 
of  the  plaintiff's  premises.  In  consequence  of  the  construc- 
tion of  the  viaduct  all  communication  with  Halstead  street 
was  cut  off  except  by  means  of  stairs,  and  the  rental  value 
of  the  plaintiff's  property  was  reduced  from  $60  per  month 
to  $23,  and  the  property  itself  from  $5,000  at  the  time  of 
the  erection  of  the  obstruction  to  one-third  of  that  amount 
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after  the  constructioD.  The  court  below  directed  a  verdict 
for  the  city.  There  was  no  claim  that  Rigney^s  possession 
had  been  disturbed  or  that  any  direct  physical  injury  had 
been  done  to  his  premises  by  reason  of  the  obstruction 
complained  of.  The  grounds  upon  which  recovery  was 
sought  were^  that  the  city  by  obstructing  the  plaintiff's 
communication  with  Halstead  street  by  way  of  Kinzie 
street  had  deprived  him  of  a  public  right  which  he  en- 
joyed in  connection  with  his  property,  and  thereby  inflicted 
upon  him  an  injury  in  excess  of  that  shared  by  him  with 
the  public  at  large,  the  action  being  brought  to  recover  the 
excess.  The  action  in  this  case  is  brought  for  the  same 
cause.  The  case  cited,  therefore,  is  directly  in  point  The 
opinion  contains  an  elaborate  review  of  the  authorities  and 
particularly  of  the  Illinois  cases.     It  is  there  said : 

''Under  the  constitution  of  1848  it  was  essential  to  a 
right  of  recovery,  as  we  have  already  seen,  that  there  should 
be  a  direct  physical  injury  to  the  corpiL8  or  subject  of  the 
property,  such  as  overflowing  it,  casting  sparks  or  cinders 
upon  it,  and  the  like;  but  under  the  present  constitution  it 
is  sufficient  if  there  is  a  direct  physical  obstruction  or  injury 
to  the  right  of  user  or  enjoyment,  by  which  the  owner  sas- 
tains  some  special  pecuniary  damage  in  excess  of  that  sus- 
tained by  the  public  generally,  which  by  the  common  law 
would,  in  the  absence  of  any  constitutional  or  statutory  pro- 
visions, give  a  right  of  action. 

"  As  opposed  to  this  view,  appellee  cites:  Chicago, Bur- 
lington &  Quiney  B.B.  Co.  v.McOinni8,7d  111., 269.  The 
facts  of  this  case  arose  before  the  new  constitution,  and  con- 
sequently its  construction  was  not  involved  in  it;  besides 
there  is  nothing  said  in  it  that  militates  against  the  view 
here  expressed,  but  on  the  contrary,  so  far  as  that  case  has 
any  application  to  the  one  before  us,  sustains  it. 

"The  case  of  Stetson  v.  The  Chicago  &  JEvanston  R.  IL 
Co,,  75  HI.,  74,  is  relied  on  for  the  same  purpose.  The 
question  presented  by  that  case  was,  whether,  where  a  rail- 


1 


556       SUPREME  COURT  OF  NEBRASKA, 

Oottacfaalk  t.  C,  B.  <fc  Q,  R.  R. 

road  company  under  authority  from  a  city  has  located  itB 
track  upon  a  public  street,  a  bill  in  equity  will  lie  at  the 
suit  of  any  owner  of  lots  abutting  on  the  street  to  restrain 
the  company  from  operating  its  road  until  the  damages 
claimed  to  have  been  done  to  the  lots  by  reason  of  the  con- 
struction and  operation  of  the  railway  are  ascertained  and 
paid;  and  it  was  held  that  such  a  bill  would  not  lie,  but 
that  the  party  would  be  left  to  his  action  at  law  for  what- 
ever actual  damages  he  may  have  sustained,  the  court  hav- 
ing held  that  where  there  has  been  no  actual  taking  of 
property  and  the  company  has  constructed  its  track  under 
authority  from  the  city,  chancery  has  no  jurisdiction. 
What  was  said  with  respect  to  the  character  of  the  injury 
was  not  at  all  necessary  to  a  decision  of  the  case,  and  must 
be  regarded  as  mere  obiter.  But  even  if  this  were  not  so, 
all  that  is  there  said  may  be  harmonized  in  the  manner  we 
have  stated  with  the  previous  and  subsequent  decisions  of 
this  court  upon  that  question. 

'^  In  this  connection  the  Chicago ,  Milwaukee  &  8t,  Paul 
B.  R.  Co.  d  al.  V.  Hall,  90  111.,  42,  is  also  cited  That 
case  went  off  on  a  question  wholly  different  from  the  one 
under  consideration,  and  much  of  what  we  have  said  with 
respect  to  the  preceding  case  is  equally  applicable  to  that. 
It  is  said  in  the  opinion  in  that  case,  in  referring  to  the 
character  of  the  injury  for  which  a  recovery  may  be  had, 
**the  injury  must  be  physical."  There  is  no  particular  ob- 
jection to  this  language  if  taken  in  its  more  appropriate 
sense  as  we  have  already  explained.  But  admitting  the 
language  was  used  in  the  sense  claimed  by  appellee,  it  must 
be  regarded  as  having  been  inconsiderately  said,  and  not 
warranted  by  the  previous  decisions  of  that  court  It  is 
not  reasonable  to  suppose  that  it  was  intended  by  the  lan- 
guage there  used  to  overrule  without  even  a  reference  to 
them,  the  case  of  City  of  Pekin  v.  Wvakd^  77  111.,  56. 
Same  v.  Brereton,  67  Id.,  477.  City  of  Elgin  v.  Eatoriy 
83  Id.,  535.     City  of  Shawneetown  v.  Mason  82  Id.,  337, 
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and  Stack  v.  City  of  East  St.  Louis,  85  Id.,  377,  all  of 
which  expressly  hold  that  there  may  be  a  recovery  for  in- 
juries other  than  those  directly  affecting  the  corpus  or  sub- 
ject of  the  property,  and  in  three  of  the  cases  the  only  in- 
jury complained  of  was  in  effect  precisely  like  that  com- 
plained of  in  the  present  case.  The  conclusion  reached  in 
all  these  cases  is  distinctly  placed  upon  the  ground  that  the 
new  constitution  has  enlarged  the  right  of  recovery  by  ex- 
tending its  provisions  to  a  class  of  cases  not  provided  for 
under  the  old  constitution,  and  to  now  turn  round  and 
hold,  as  we  are  urged  to  do,  that  the  old  test  of  direct  phy- 
sical injury  to  the  corpus  or  subject  of  the  property  affected 
must  still  control  as  it  did  under  the  old  constitution,  would 
place  this  court  in  anything  but  an  enviable  position,  and 
justly  invite  adverse  criticism  from  an  enlightened  bar. 

"The  question  then  recurs,  what  additional  class  of  cases 
did  the  framers  of  the  new  constitution  intend  to  provide 
for  which  are  not  embraced  in  the  old?  While  it  is  clear 
that  the  present  constitution  was  intended  to  afford  redress 
in  a  certain  class  of  cases  for  which  there  was  no  remedy 
under  the  old  constitution,  yet  we  think  it  equally  dear 
that  it  was  not  intended  to  reach  every  possible  injury  which 
is  necessarily  incident  to  the  ownership  of  property  in  towns 
or  cities  which  directly  impair  the  value  of  private  prop- 
erty, for  which  the  law  does  not  and  never  has  afforded  any 
relief.  For  instance,  the  building  of  a  jail,  police  station, 
or  the  like,  will  generally  cause  a  direct  depreciation  in  the 
value  of  the  neighboring  property,  yet  that  is  clearly  a 
case  of  damnum  absque  injuria.  So  as  to  an  obstruction 
in  a  public  street,  if  it  does  not  practically  affect  the  use  or 
enjoyment  of  neighboring  property,  and  thereby  impair  its 
value,  no  action  will  lie.  In  all  cases,  to  warrant  a  recov- 
ery, it  must  appear  there  has  been  some  direct  physical 
disturbance  of  a  right,  either  public  or  private,  which  the 
plaintiff  enjoys  in  connection  with  his  property,  and  which 
gives  to  it  an  additional  value,  and  that  by  reason  of  such 
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disturbance  he  has  sustamed  a  special  damage  with  respect 
to  his  property  in  excess  of  that  sustained  by  the  public 
generally.  In  the  absence  of  any  statutory  or  constitu- 
tional provisions  on  the  subject,  the  common  law  afforded 
redress  in  all  such  cases,  and  we  have  no  doubt  it  was  the 
intention  of  the  framers  of  the  present  constitution  to  re- 
quire compensation  to  be  made  in  all  cases  where,  but  for 
some  legislative  enactment,  an  action  would  lie  by  the  com- 
mon law. 

"The  English  courts,  in  construing  certain  statutes  pro- 
viding compensation  for  injuries  occasioned  by  public  im- 
provements, in  which  the  language  is  substantially  the  same 
as  that  in  our  present  constitution,  after  a  most  thorough 
consideration  of  the  question,  lay  down  substantially  the 
same  rule  here  announced.  Chamberlain  v.  West  End  of 
London  Railway  Co.,  2  Best  &  Smith,  605.  110  E.  C. 
L.  R.,  604.  Id.,  617.  BeckeU  v.  Midland  Bailway  Co., 
L.  R.  1  C.  P.,  241,  on  appeal,  3  C.  P.,  82.  MoOarthy  v. 
Metropolitan  Board  of  Works,  L.  R.  7  C.  P.,  508.  These 
statutes  required  compensation  to  be  made  where  property 
was  "injuriously  affected,"  which  the  English  courts  con- 
strue as  synonymous  with  the  word  "damaged."  HdU  v. 
Mayor  of  Bristol,  L.  R.  2  C.  P.,  322.  East  and  West  In- 
dia  Docks  Co,  v,  Gattke,  3  McN.  &  G.,  155. 

"  The  rule  we  have  adopted  was  unanimously  sustained 
by  the  House  of  Lords  in  the  McCarthy  case,  supra,  and  is 
believed  to  be  in  consonance  with  reason,  justice,  and  sound 
l^al  principles,  and  while  it  has  not  heretofore  been  form- 
ulated in  express  terms,  as  now  stated,  yet  the  principles 
upon  which  the  rule  rests  are  fully  recognized  in  the  pre- 
vious decisions  of  this  court,  particularly  in  City  of  SKaw- 
neetovm  v.  Mason,  82  111.,  337.  CUy  of  Pehin  v,  BrereUm, 
67  Id.,  477.  Chicago  &  PaeiA^  R.  R.  Co.  v.  Francis,  70 
Id.,  238.  CUy  of  Pekin  v.  Winhd,  77  Id.,  56.  OKy  of 
Elgin  v.  Eaton,  83  Id.,  535." 

In  Beckett  v.  The  Midland  Railway  Company,  3  Com- 
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mon  Pleas  L.  R.,  81,  the  action  was  brought  to  recover 
damages  under  the  lands  clauses  consolidation  act  and  rail- 
ways clauses  consolidation  act,  which  provide  for  damages 
where  land  is  ^'injuriously  affected/'  In  that  case  the  road 
in  front  of  the  plaintiff's  house,  which  had  formerly  been 
fifty  feet  in  width,  had  been  narrowed,  by  means  of  an  em- 
bJtaeoi  ».d.  li  the  drf»d.nte  upo/.  portio.  of  «,  «, 
thirty-three  feet.  There  was  testimony  tending  to  show 
that  the  light  in  the  lower  portion  of  the  house  had  been 
sensibly  diminished,  and  that  the  narrowing  of  the  road 
was  a  great  discomfort,  and  occasioned  inconvenience  by 
reason  of  carriages  being  compelled  to  go  to  some  distance 
beyond  the  gate  before  they  could  turn.  The  case  was 
tried  below  before  Cockburn,  Ch.  J.,  who  left  it  to  the 
jury  to  say  whether  there  had  been  any  diminution  of  light 
or  of  air  by  reason  of  the  embankment,  or  any  diminution 
in  value  of  the  plaintiff's  house  by  reason  of  the  contract- 
ing of  the  road  in  front  of  it.  The  jury  found  in  the  affirm- 
ative on  both  questions  and  returned  a  verdict  in  favor  of 
the  plaintiff  for  £802,  upon  which  judgment  was  rendered. 
The  judgment  was  affirmed  in  the  appellate  court. 

In  the  case  of  MoUandin  v.  Union  Pacific  Ry.  Ch.,  14 
Federal  Reporter,  394,  the  United  States  Circuit  Court  for 
Colorado  gave  a  construction  to  a  clause  in  the  constitution 
of  that  state  similar  to  our  own,  and  the  case  of  Bignej/ 
V.  Chicago  was  cited  and  approved. 

Sec.  13  Art.  I.  of  the  constitution  of  this  state,  of  1866, 
provided  that, "  The  property  of  no  person  shall  be  taken  for 
public  use  without  just  compensation  therefor."  In  our 
present  constitution  this  section  was  amended  by  adding  the 
words  "  or  damaged."  Under  our  former  constitution  if  any 
portion  of  the  real  estate  injured  was  appropriated,  the  law 
allowed  full  compensation  for  the  injury,  but  if  no  part 
thereof  was  taken  no  damages  could  be  recovered,  however 
great  the  injury  to  the  property.  This  being  the  state  of 
the  law  at  that  time,  what  was  the  object  of  the  amend- 
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meot  spoken  of?  In  the  case  cited  from  Illinois  it  was 
held  that  the  words  "or  damaged '^  were  equivalent  to  the 
words  "injuriously  affected"  in  the  English  statute,  and 
we  think  that  construction  is  correct.  The  constitutional 
provision  therefore  is,  that  private  property  shall  not  be 
taken  or  injuriously  affected  without  just  compensation 
therefor.  The  evident  object  of  the  amendment  was  to  af- 
ford relief  in  certain  cases  where,  under  our  former  consti- 
tution, none  could  be  given.  It  was  to  grant  relief  in  cases 
where  there  was  no  direct  injury  to  the  real  estate  itself, 
but  some  physical  disturbance  of  a  right  which  the  owner 
possesses  in  connection  with  his  estate,  by  reason  of  which 
he  sustains  special  injury  in  respect  to  such  property  in 
excess  of  that  sustained  by  the  public  at  large.  To  this  ex- 
tent the  property  owner  is  entitled  to  recover.  It  is  not 
necessary  to  entitle  a  party  to  recover,  that  there  should  be 
a  direct  physical  iiijury  to  his  property  if  he  has  sustained 
damages  in  respect  to  the  property  itself  whereby  its  value 
has  been  permanently  impaired  and  diminished.  This  is 
but  justice.  While  public  improvements  are  essential  to 
progress  and  to  the  welfare  of  the  race,  yet  as  the  public 
are  to  receive  the  benefits,  whether  by  the  opening  of 
streets  and  public  grounds  or  by  the  construction  of  rail- 
ways, the  party  receiving  the  benefit  should  bear  the  bur- 
den. This  should  not  be  cast  upon  others.  The  question 
of  the  amount  of  damages  is  one  of  &ot  for  the  jury,  and 
cannot  be  determined  in  the  first  instance  by  the  court,  and 
does  not  arise  in  this  case.  As,  in  our  opinion,  the  petition 
states  &cts  sufficient  to  show  that  the  plaintiff  in  respect  to 
the  real  estate  in  question  has  sustained  damages  in  excess 
of  that  shared  by  her  with  the  public  generally,  therefore 
to  the  extent  of  such  damages  she  is  entitled  to  recover. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remakded. 
Cobb,  J.,  concurred. 
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Lake,  Ch.  J.,  dissenting. 

For  several  reasons  which  I  will  briefly  give,  it  is  im- 
possible for  me  to  unite  in  the  opinion  announced  in  this 
case  by  the  majority  of  the  court* 

My  first  objection  to  the  opinion  is,  that  it  completely 
ignores  one  of  the  principal  questions  presented  by  the  rec- 
ord for  our  decision,  viz.,  that  as  to  the  proper  rule  of 
damages  between  an  abutting  lot  owner  and  a  railroad  com- 
pany for  laying  and  operating  a  railroad  within  a  street  of 
a  city.     It  leaves  one-half  of  the  case  really  undecided. 

The  matter  of  complaint  is  stated  in  the  petition  in  two 
counts  or  causes  of  action :  one  for  obstructing  a  street, 
and  the  other  for  obstructing  an  alley  upon  which  the  lots 
in  question  abut,  by  the  defendant's  railroad.  No  allusion 
is  made  in  the  opinion  to  the  incumbrance  of  the  street, 
and  whether  the  rule  applied  to  that  of  the  alley  is  to  gov- 
ern is  left  entirely  to  conjecture.  As  this  question  will  nec- 
essarily again  arise  on  a  new  trial,  the  court  below  ought, 
I  think,  to  have  been  advised  as  to  whether  its  former  rul- 
ing in  that  particular  is  also  open  to  objection.  This  si- 
lence respecting  it,  whether  so  intended,  or  otherwise,  is 
well  calculated  to  leave  the  impression  that  it  is  not.  For 
myself,  however,  I  desire  to  say  that  where,  as  is  the  case 
in  this  state,  the  fee  of  alleys  as  well  as  of  streets  in  a  city 
is  in  the  corporation  for  the  use  of  the  public,  I  am  aware 
of  no  case  in  which  any  distinction  in  this  respect  has  biLii 
recognized.  The  same  principle  I  think  should  govern  as 
to  both. 

The  chief  fault,  however,  that  I  find  with  the  opinion  of 
my  brethren  is,  that  while  it  lays  down  a  rule  which  may 
perhaps  find  reasonable  support  in  the  authorities  they  cite^ 
the  case  as  made  by  the  record  is  not  within  it.  Indeed^ 
I  take  upon  me  to  say  that  they  cite  no  case  of  which  it 
can  fairly  be  said  that  upon  the  facts  of  this  one,  the  court 
deciding  it  would  have  sustained  a  recovery  of  damages. 
38 
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The  gravamen  of  the  complaint  here  is,  that  the  defend- 
ant's railroad  track,  on  which  it  is  running  its  cars,  is  laid 
across  a  street  and  along  an  alley  of  the  city  adjoining  the 
plaintift's  lots,  which  are  thereby  damaged.  Admitting 
all  this  to  be  true,  I  think  it  is  clear  by  the  light  of  aathor- 
ities  that  the  plaintiff's  case  is  fairly  within  the  role  of 
damnum  ahsqae  injuria. 

It  seems  to  be  conceded  by  my  associates,  and  doabtleas 
it  is  true,  that  but  for  the  provision  of  our  constitution 
which  secures  to  owners  of  property  simply  "damaged" 
— not  taken — for  public  use,  just  compensation,  the  road 
having  been  constructed  under  legislative  authority,  there 
would  be  no  right  of  action  for  the  act  complained  o£ 
Where  there  is  no  permanent  taking  away  of  any  portion 
of  the  street,  but  only  the  mere  obstruction  of  passing 
trains  to  the  temporary  inconvenience  of  those  wishing  to 
use  it,  this  is  not  such  an  element  of  damage  to  an  adjoin- 
ing estate  as  will  authorize  a  recovery.  Oaledonian  Rail- 
way Co.  V.  Ogilvy,  2  Macq.  H.  L.  Cas,,  229. 

My  associates  concede  also  that  the  right  to  comp^isa- 
tion  given  by  our  constitution  is  not  at  all  unlike  that  se- 
cured  by  the  sixty-eighth  section  of  the  lands  clauses  con- 
solidation act  and  the  sixth  section  of  the  railway  clauses 
consolidation  act  of  the  English  parliament,  where  lands 
are  injuriously  affected  by  a  railroad.  Therefore  the  ad- 
judged applications  of  those  sections  by  the  higher  English 
courts  ought,  I  think,  to  have  great  weight  with  us  in  de- 
termining the  full  scope  and  effect  to  be  given  to  sec.  21 
of  our  bill  of  rights. 

One  prominent  feature  of  the  English  decisions  under 
those  statutes  is,  that  to  justify  a  recovery  the  damage  must 
be  one  for  which  an  action  would  lie  if  the  work  causing 
it  were  not  authorized  by  parliament.  In  the  case  of 
Beckett  v,  3Edland  Railway  Co.,  L.  R.  3,  C.  P.  82,  which 
may  be  regarded  as  a  leading  one  on  this  subject,  the  prin- 
cipal question  was  as  to  whether  certain  premises  fronting 
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on  a  street  through  which  the  company  had  built  its  road 
were  "injuriously  affected^'  within  the  meaning  of  the 
English  statute. 

Although  the  fitcts  of  that  case  were  held  sufficient  to 
make  the  company  liable,  it  is  quite  clear  to  my  mind, 
from  what  was  said  by  the  judges  in  applying  the  law  to 
them,  that  those  of  the  one  we  are  considering  are  not.  In 
that  case,  the  roadway  in  front  of  the  plaintiff's  premises, 
which  had  formerly  been  fifty  feet  wide,  was  reduced  by 
the  embankment  for  the  railroad  to  thirty-three  feet,  in 
consequence  of  which  the  light  in  the  lower  portion  of  the 
house  had  been  sensibly  diminished,  and  great  discomfort 
and  inconvenience  occasioned  to  the  occupants  by  reason  of 
carriages  being  compelled  to  go  a  considerable  distance  be- 
yond the  gate  before  they  could  turn.  As  to  seventeen  feet 
of  the  roadway,  the  occupancy  by  the  company  in  conse- 
quence of  the  elevation  of  the  railroad  track,  was  exclusive. 
In  thus  permanently  diminishing  the  light  and  rendering  the 
approach  inconvenient,  a  special  injury  was  done  to  the 
plaintiff's  property;  and  it  was  upon  this  ground  that  the 
recovery  was  sustained.  Wells,  J.,  in  giving  his  views, 
said,  that  to  entitle  the  claimant  to  compensation  "two 
things  must  concur,  viz.,  that  he  has  sustained  a  particular 
damage  from  the  execution  by  the  company  of  the  works 
authorized  by  the  special  act,  and  that  the  damage  was  one 
for  which  he  might  have  maintained  an  action  if  the  work 
was  not  authorized  by  parliament."  And  he  said  also, 
"that  the  injury  he  complains  of  was  an  injury  to  his  estate, 
and  not  a  mere  obstruction  or  inconvenience  to  him  person- 
ally, or  to  his  trade,  although  it  might  have  been  the  subject 
of  an  action  if  the  works  which  occasioned  it  had  not  been 
executed  under  the  sanction  of  })arliament."  And  in  Rich- 
ett  V.  Directors  J  Ac,  of  Metropolitan  Railway  Co.,  Law  Rep., 
2  H.  L.,  175,  it  was  held  that  no  case  comes  within  tiie 
purview  of  those  sections  of  the  English  statutes,  "unless 
in  respect  of  damage  to  the  land  itself,  which  damage 
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would  have  been  the  subject  of  an  action  at  law  before 
those  statutes."  In  this  case  Lord  Cranworth,  in  giving 
his  view  of  the  subject,  used  this  language:  "Both  princi- 
ple and  authority  seem  to  me  to  show  that  no  case  comes 
within  the  purview  of  the  statute,  unless  where  some  dam- 
age has  been  occasioned  to  the  land  itself,  in  respect  of 
which,  but  for  the  statute,  the  complaining  party  might 
have  maintained  an  action.  The  injury  must  be  actual  in- 
jury to  the  land  itself,  as  by  loosening  the  foundation  of 
buildings  upon  it,  obstructing  its  light  or  its  drains,  making 
it  inaccessible  by  lowering  or  raising  the  ground  immedi- 
ately in  front  of  it,  or  by  some  such  physical  deterioration. 
Any  other  construction  of  the  clause  would  open  the  door 
to  claims  of  so  wide  and  indefinite  a  character  as  could  not 
have  been  in  the  contemplation  of  the  l^islature."  See 
also  the  remarks  of  the  Lord  Chancellor  Chelmsford,  who 
took  substantially  the  same  view.  And  this  being  a  deci- 
sion of  the  House  of  Lords,  the  case  is  certainly  entitled  to 
great  weight  as  an  authoritative  exposition  of  the  law  on 
this  subject 

The  only  other  English  case  I  care  to  refer  to  in  this 
connection  is  that  of  Chamherlam  v.  The  West  End  of 
London^  etc.,  Railway  Oompany,  2  B.  &  S.,  605  (110 
Eng.  Com.  Law  Repts.)  This  case  was  under  the  lands 
clauses  consolidation  and  railway  clauses  consolidation  acts, 
and  in  passing  upon  it  Cock  burn,  Ch.  J,,  said:  "That  if 
an  action  would  have  lain  for  the  injury  done  by  the 
company's  works,  unless  their  act  had  authorized  thera, 
then  the  land  is  injuriously  affected,  and  compensation  may 
be  awarded."  The  injury  here  complained  of  was  caused 
by  an  embankment  made  for  the  railroad  in  the  street  im- 
mediately in  front  of  the  plaintiff's  premises  to  the  height 
of  the  first  floor  windows,  which  effectually  prevented 
access  to  the  houses  thereon  except  by  a  "  deviation  road," 
as  it  is  called,  which  had  to  be  made,  and  which  was  much 
less  convenient  than  the  old  one  had  been  before  the  ob- 
struction. 
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A  case  cited  by  my  associates,  the  one,  indeed,  on  which 
they  seem  chiefly  to  rest  for  support  to  their  opinion,  which 
is  made  up  chiefly  of  quotations  from  it,  is  Rigney  v.  the 
City  of  Chicago^  102  111.,  64.  As  an  authority,  however, 
that  case  is  much  weakened,  not  only  by  the  fact  of  it  hav- 
ing been  decided  by  a  divided  court,  but  also  because  it  is 
directly  opposed  to  that  of  the  Chicago,  Milwaukee  and  8t. 
Paul  R,  R,  Co.  V.  Holly  90  Id.,  42,  wherein  a  like  ques- 
tion, under  the  same  constitutional  provision,  was  decided 
the  other  way  by  a  united  court.  In  the  last  mentioned 
case,  it  was  claimed  that  the  plaintiff's  premises  fronting 
on  a  street  in  the  city  of  Chicago  were  damaged  by  the  lay- 
ing of  a  railroad  track  in  the  street  near  his  dwelling,  and 
by  leaving  cars  standing  on  the  same,  "thereby  impeding 
access  to  and  egress  from  his  property.'^  Also,  "by  reason 
of  smoke,  dust,  and  cinders  being  cast  from  locomotive  en- 
gines, by  passing  on  the  tracks,  upon  his  house  and  lot.'* 
As  in  the  case  before  us,  there  was  no  complaint  of  either 
cut  or  embankment,  but  the  tracks  seem  to  have  been  on  a 
level  with  the  surface  of  the  street.  On  this  state  of  fitcts 
the  court  held  that  "  the  measure  of  damages  is  the  loss 
sustained  by  the  nuisance,  the  injury  from  jarring  the  build- 
ing, the  throwing  of  cinders,  ashes,  and  smoke  upon  ap- 
pellee's premises.  The  depreciation  of  the  value  of  the 
property  by  these  causes  may  be  considered,  but  not  gen- 
eral depreciation  in  value  from  other  causes — mere  incon- 
venience in  approaching  or  leaving  the  property,  or  the 
noise  and  confusion  in  the  vicinity.  The  injury  must  be 
physical." 

In  the  case  of  Rigney  v.  The  City  of  Chicago,  the  court 
professed  to  keep  within  the  line  of  the  English  decisions 
to  which  I  have  referred.  And  it  is  quite  possible  that 
the  facts  of  that  case  warranted  the  conclusion  that  the 
damages  were  such  as  to  bring  the  city  fairly  within  the 
rule  of  liability  laid  down  by  the  English  courts.  The 
embankment  complained  of,  although  not  directly  in  front 
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of  the  plaintiff's  premises,  was  but  a  short  distance  away, 
and  was  such  as  to  almost  entirely  prevent  approach  to  thera 
from  Halstead  street,  one  of  the  principal  thoroughfares  of 
the  city. 

But  whilst  forbearing  the  expression  of  an  opinion  as  to 
whether  the  damages  in  that  case  were  within  the  estab- 
lished English  rule,  I  am  very  certain  that  those  com- 
plained of  in  the  case  at  bar  are  not.  In  this  case  there  is 
no  physical  disturbance  whatever  of  the  lots,  which  appear 
to  be  practically  unimproved.  It  is  not  claimed  that  the 
railroad  ia  either  above  or  below  the  surface  of  the  street 
and  alley,  and  therefore  it  is  probably  on  a  level  with 
them.  Neither  is  it  claimed  that  any  difficulty  is  expe- 
rienced in  crossing  and  re-crossing  the  road,  or  traveling 
along  it,  save  when  occupied  by  the  company's  cars.  It 
does  not  appear  that  this  portion  of  the  road  is  within  the 
limits  of  depot  grounds,  so  it  can  be  lawfully  occupied  by 
the  company  to  the  exclusion  of  the  plaintiff  and  others 
who  may  have  occasion  to  go  there,  only  so  long  as  ia 
reasonable  for  the  passage  of  moving  trains  over  it.  If 
more  time  is  taken  than  is  reasonable,  to  the  hindrance  and 
injury  of  another,  the  proper  remedy  may  be  found  in  an 
action  for  damages,  not  to  the  lots,  but  to  the  individual 
thus  discommoded. 

Again,  the  injury  here  complained  of  is  not  within  the 
English  rule  of  liability  for  still  another  reason,  which  is, 
that  it  is  not  different  in  kind,  although  perhaps  different 
in  degree,  from  that  experienced  by  every  other  person  hav- 
ing occasion  to  pass  along  the  street  or  alley.  "The  fact 
that  a  claimant  sustains  damages  greater  in  degree,  if  not 
different  in  kind,  will  not  entitle  him  to  a  recovery."  Lord 
Chancellor  Chelmsford,  in  Ricket  r.  DiredorSy  etc.,  of  Met- 
ropolUan  Railway  Go,,  supra.  No  portion,  either  of  the 
street  or  alley,  is  permanently  taken  away.  There  is  "the 
mere  obstruction  of  passing  trains  to  the  temporary  incon- 
venience" of  the  plaintiff  and  others  wishing  to  use  them, 
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which  ^'is  not  such  an  element  of  damage  to  an  estate  as 
will  authorize  a  recovery/'  Caledonian  Railway  Com- 
pany V,  Ogilvy,  supra. 

And  finally^  the  injury  is  not  within  that  rule,  for  the  ad- 
ditional reason  that,  even  if  the  company  had  not  been  au- 
thorized by  the  l^slature  to  occupy  the  street  and  alley  for 
this  new  public  use,  the  matter  complained  of  is  not  such 
an  injury  to  the  plaintifiPs  lots  as  gives  a  right  of  action. 
Such  an  action,  as  I  understand,  can  be  maintained  only 
On  the  ground  that  the  injury  is  such  as  amounts  practi- 
dilly  to  a  taking  of  property,  which  that  shown  in  this  case 
clearly  is  not.  A  railroad  laid  upon  a  highway  or  street 
of  a  city,  especially  where  the  fee  is  in  the  public,  is  not 
necessarily  a  nuisance.  Angel  on  Highways,  2  ed.,  §§  242- 
244.  "  While  the  laying  of  a  railroad  on  a  highway  with- 
out any  peculiar  or  direct  injury  to  the  land  owner  is  not  a 
taking  of  his  property,  changes  in  its  surface,  and  erections 
which  destroy  or  materially  obstruct  his  access  to  and  use 
of  it,  and  cause  him  special  damage,  may  be  treated  as  such 
taking;  and  this  is  the  substantial  result  of  many  well  con- 
sidered authorities.'^  Pierce  on  Railroads,  241.  But  de- 
tention and  danger  in  crossing,  the  frightening  of  horses, 
and  similar  inconveniences  and  discomforts  not  amounting 
to  a  practical  obstruction  are,  however,  not  a  taking  of  pri- 
vate property;  nor  are  such  injuries,  when  not  caused  by 
negligence,  actionable.  The  reason  that  an  action  for  such 
injuries  at  the  suit  of  a  private  person  will  not  lie  is,  that 
they  are  not  peculiar  to  him  alone,  but  are  shared  in  greater 
or  less  d^ree  by  the  entire  community.  Probably  it  is 
otherwise  where  the  fee  of  the  street  is  in  the  adjoining  pro- 
prietor, the  land  having  been  condemned  only  to  the  uses 
of  an  ordinary  highway. 

For  these  reasons  I  am  of  the  opinion  that  the  judgment 
of  the  district  court  is  right,  and  ought  to  be  affirmed. 
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MaTHTAR    SlMMERMAlfy    PLAINTIFF    IN    ERBOB,  Y.  TH£ 

State  of  Nebbaska,  defendant  in  ebbob. 

1.  Criminal  Law :  mubdeb:  svidknos.  To  jnstiiy  a  Terdiet 
of  mnrder  in  the  flist  degree,  the  evidence  must  show  theldUing 
to  have  been  done  not  only  jwfpoae/y,  bnt  also  with  deUberaUm 
and  premeditation. 

%  Statutory  Construotion.  The  term  ''delibexation  and  pie- 
meditation,''  used  in  defining  the  different  degrees  of  mnider, 
requires  the  act  of  killing  to  have  been  "  done  with  reflection^" 
and  "conceiyed  beforehand."  Evidence  examined,  and  J7eM, 
Not  sufficient  to  bring  the  case  within  this  rule. 

8.  Unlawftd  Attempt  to  Arrest.  A  person  may  resist  an  un- 
lawftil  attempt  at  arrest,  and  if  necessary,  rather  than  submit^ 
he  may  lawfully  kill  the  person  making  itw 

Ebbob  to  the  district  court  for  Kearney  county.  Tried 
below  before  Gaslin,  J. 

i.  C  BvoTy  for  plaintiff  in  error. 

Isaao  PowerSy  Jr.,  for  defendant  in  error. 

Lake,  Ch.  J. 

The  most  important  objection  made  to  the  oonyiction  of 
the  prisoner,  and  the  onlj  one  made  in  the  motion  for  a 
new  trial  is,  that  the  verdict  is  not  supported  by  the  evi- 
dence, and  t6  this  we  shall  chiefly  direct  our  attention. 

The  conviction  was  of  murder  in  the  first  degree,  the 
punishment  of  which  is  death.  To  have  justified  such  a 
verdict  the  evidence  should  have  been  sufficient  to  show 
that  the  act  of  killing  was  done  not  only  "  purposely  "  but 
also  with  "deliberate  and  premeditated  malice."  If  the 
evidence  fall  short  of  this,  if  it  were  only  sufficient  to 
show,  at  most,  the  act  to  have  been  done  "purposely  and 
maliciously,  but  without  deliberation  and  premeditation, 
the  conviction  should  not  have  exceeded  muider  in  the 
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ond  degree,  the  punishment  for  which  is  imprisonment  in 
the  p^tentiaiy  not  less  than  ten  years,  or  during  life,  in 
the  discretion  of  the  court.  Criminal  code,  §§  3, 4.  Jfi^ 
ton  V.  The  State,  6  Neb.,  136.  Schlencker  v.  Same,  9  Id., 
241. 

That  the  killing  was  malicious,  without  qualification,  is 
possibly  reasonably  inferable  from  the  manner  of  doing  it, 
together  with  the  fact  that  the  provocation  may  have  been 
inconsiderable.  Malice  is  presumed  when  no  considerable 
provocation  appears.  Preuit  v.  The  People,  5  Id.,  377. 
But  as  to  the  other  essential^ of  murder  in  the  first  degree 
we  are,  after  a  careful  examination  of  the  evidence,  con- 
strained to  say  that  they  were  not  proved. 

In  construing  a  statute  the  language  employed  in  it 
should  generally  be  given  its  plain  obvious  import.  FoU- 
mer  v.  NuckoUa  County,  6  Id.,  204.  10  Am.  Law  Regis- 
ter, 537.  1  Broom  &  Hadley's  Commentaries  (Am.  Ed.), 
70.  In  view  of  this  rule,  what  is  to  be  understood  by  the 
term  "deliberation  and  premeditation''  in  the  statutory 
definition  of  the  diflFerent  degrees  of  homicide?  Accord- 
ing to  Webster,  deliberation  means,  "The  act  of  delibera- 
ting, or  of  weighing  and  examining  the  reasons  for  and 
against  a  choice  or  measure;  mature  reflection."  And  pre- 
meditation: 1.  "The  act  of  meditating  beforehand;  pre- 
vious deliberation.  2.  Previous  contrivance  or  design 
formed,"  etc,  "Premeditation  difiers  essentially  from 
will  ♦  *  *  because  it  supposes,  besides  an  actual 
will,  a  deliberation  and  continued  persistence,  which  indi- 
cate more  perversity."  Bouvier.  One  eminent  author  says 
of  the  statutory  rule  of  deliberation  and  premeditation, 
that  it  requires  the  act  to  have  been  "done  with  reflection" 
and  "conceived  beforehand."  Wharton  on  Homicide, 
§  180*. 

The  authorities  are  conflicting  as  to  the  time  that  is 
requisite  before  the  act  of  killing,  for  the  exercise  of  these 
operations  of  the  mind.    All  agree,  however,  that  some 
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time  for  deliberate  reflection  is  neoessaiy.  This  being  so, 
it  seems  to  follow  necessarily  that,  where,  as  was  the  case 
here,  the  killing  is  the  result  of  a  sudden  affiray  between 
parties  before  entirely  unknown  to  each  other,  following 
qnickly  its  commencement,  and  the  person  killed,  without 
cause,  began  or  provoked  it,  it  cannot  be  said  there  was 
time  for  such  reflection  as  the  law  contemplates.  If  this 
be  not  a  correct  view  of  the  force  of  the  term  *'  delibera- 
tion and  premeditation,''  then  there  is  really  no  substantial 
distinction  between  the  two  d^rees  of  murder. 

Speaking  on  this  subject  the  supreme  court  of  Kansas 
has  said:  '^The  word  ^deliberate'  means  that  the  manner 
of  the  performance  was  determined  upon  after  examination 
and  reflection ;  that  the  consequences,  chances,  and  means 
were  weighed  and  carefully  considered.  It  is  not  only 
necessary  that  the  accused  shall  plan,  contrive,  and  scheme 
as  to  the  means  and  manner  of  the  commission  of  the  deed, 
but  that  he  shall  consider  di£Perent  means  of  accomplishing 
the  act"  Oraft  v.  The  State,  3  Kan.,  450.  The  last  clause 
of  this  quotation,  perhaps,  goes  too  far  in  holding  that  it  is 
necessary  for  the  accused  to  have  considered  'MifFerent 
means  "  for  the  accomplishment  of  his  purpose  to  kill.  In 
all  else,  however,  we  regard  the  view  thus  expressed  as 
sound.  See  also  Ake  v.  The  Statey  30  Texas,  466.  jlnder- 
8071  V.  Same,  31  Id.,  440.  Milton  v.  The  State,  6  Neb., 
136. 

Referring  to  the  evidence,  we  find  that  the  crime  of 
which  the  prisoner  was  convicted  was  conmiitted  on  the 
16th  of  October,  1882,  at  Minden,  in  Kearney  county. 
The  first  account  given  of  the  prisoner  is,  that  in  company 
with  two  companions  he  came  to  Minden  on  the  day  before. 
One  of  these  companions  was  Belmont,  who  was  with  him 
when  the  crime  was  committed,  and  participated  in  it. 

On  the  evening  of  the  16th,  the  prisoner  and  Belmont 
went  into  the  dining  room  of  tiie  "Prairie  House,"  one  of 
the  Minden  hotels,  seated  themselves  at  the  table,  and  or- 
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dered  their  suppers.  Just  as  they  had  given  their  orders, 
a  person  who  is  called  by  the  witnesses  "Jack  Woods/^  or 
"  Sheriff  Woods/'  entered  the  room,  approaching  them  from 
the  rear,  presented  a  revolver  at  one  of  them,  and  told  them 
to  "throw  up  their  hands''  and  consider  themselves  •'under 
arrest"  Instead,  however,  of  obeying  this  order  the  par- 
ties instantly  engaged  in  what  shortly  proved  to  be  a  deadly 
struggle.  Either  Belmont  or  the  prisoner — as  to  which  it 
was  the  witnesses  disagree — seized  Wood's  revolver,  or 
arm,  jerked  him  partly  around,  while  the  other,  or  both 
together,  instantly  shot  him  to  death. 

But  who  was  Jack  Woods,  or  Sheriff  V»'oods,  as  he  is 
called  interchangeably  by  the  witnesses?  Where  did  he 
live?  Was  he,  as  the  title  given  him  would  imply,  an 
officer  of  the  law?  If  so,  in  what  place  and  what  was  the 
extent  of  his  jurisdiction?  Did  he  have  any  warrant  for 
making  what  really  seems  to  have  been  an  unauthorized 
assault  upon  peaceable  men?  If  so,  what  was  it?  As  to 
these  questions  there  was  no  evidence  at  all  before  the  juiy. 
They  may  have  known  about  these  things,  but  there  was 
no  evidence  before  them. 

The  prisoner  and  his  companion  Belmont,  who  were 
they?  Whence  did  they  come  to  Minden,  and  whither  did 
they  go  after  this  fatal  encounter?  Perhaps  they  were 
known  residents  of  Kearney  county;  it  may  be  they  were 
not,  but  whencesoever  they  came,  had  they  committed,  or 
were  they  even  suspected  of  having  committed  any  offense, 
either  in  Kearney  county  or  elsewhere?  Did  tliey  know 
or  had  they  ever  heard  of  this  man  Jack  Woods  before  ? 
As  to  all  of  these  matters,  and  many  more  which  must 
have  been  susceptible  of  proof,  the  record  is  as  silent  as  the 
grave.  The  object  of  the  assault  upon  the  prisoner  by 
Woods  is  left  entirely  to  conjecture.  He  may  have  been  a 
good,  law  abiding  citizen,  and  acting  in  the  line  of  official 
duty;  if  so,  it  is  not  shown  that  the  prisoner  knew  it.  He 
may  indeed  have  been  a  very  bad  man,  and  his  motives  in 
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making  the  aasaalt  bad,  as  the  prisoner  knew,  or  had  reason 
to  believe,  consistently  with  the  evidence  submitted  to  the 

Even  if  "Woods'  object  really  were  to  arrest  these  par- 
ties, as  it  probably  was,  in  the  absence  of  all  evidence  on 
the  subject,  we  are  required  to  presume  that  it  was  unau- 
thorized, and  that  they  had  the  right  to  resist  it. 

On  the  subject  of  homicide  in  resisting  an  unlawfiil  at- 
tempt to  arrest,  it  is  said  in  Wharton  on  Homicide,  2d  ed., 
§  227,  that,  "Where  A  unlawfiilly  attempts  to  arrest  B, 
B  is  justified  in  resisting;  and  if  A  so  presses  B  as  to 
make  it  necessary  for  him  to  choose  between  submission 
and  killing  A,  then  the  killing  A  is  not  even  manslaugh- 
ter," citing  State  v.  Oliver^  2  Houston,  604.    ' 

Such  being  the  state  of  the  law,  and  such  the  evidence, 
or  rather  the  want  of  evidence  against  the  prisoner,  we 
must  hold  that  the  verdict  was  unwarranted,  and  direct  a 
new  trial.  There  are  some  other  questions  discussed  by 
counsel,  but  inasmuch  as  they  were  not  raised  in  the  mo- 
tion for  a  new  trial  we  will  not  now  consider  them. 

Revebsed  and  behanded. 


George  Hart,  plaintipp  in  error,  v.  The  State  op 
Nebraska,  dependant  in  error. 

1.  Jurors:    oompetbncy  of.    To  be  competent  to  serre  as  a  juror 

in  this  state,  one  mnst  be  an  elector  of  the  ooonty  wherein  he  is 
called  to  serve. 

2.    .    In  the  absence  of  a  showing  to  the  contrary,  one  who 

has  seryed  as  a  juror  is  presumed  to  have  been  in  aU  respects 
qualified  at  the  time  of  serving. 

3.  Criminal  Law :    abqument  to  jttby:    limitation  of.    An 

exception  was  taken  by  counsel  for  the  prisoner  to  an  order  of 
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the  court  limiting  their  argnment  to  the  juiy  to  two  and  a  half 
honis;  therenpon  this  time  was  extended  thirty  minntes.  To 
the  order  thus  modified  no  ftirther  objection  was  made;  and  it 
not  appearing  that  more  time  was  needed,  nor  that  what  was 
allowed  was  occupied,  Eeld^  That  no  error  was  shown. 


4.     :      CBIMIKAL  BBSPONSIBIIJTY:      UIBNTAL  OONBITIOir  OF 

ACCUSED.  If  one  charged  with  crime  have  the  mental  capacity 
to  distinguish  right  ftoim.  wrong  in  respect  to  the  particular  act 
charged,  he  is  responsibla 

Erbob  to  the  district  court  for  Hall  county,  Geo.  W. 
Post,  J.,  presiding,  wherein  the  plaintiff  in  error  was  con- 
victed of  murder  in  the  first  degree  and  sentenced  to  death, 

Abbott  &  OaldweUy  for  plaintiff  in  error. 

Isaao  Potoers,  Jr.,  for  defendant  in  error. 

La££^  Ch.  J. 

The  errors  assigned  in  this  case  may  be  conveniently 
classed  under  four  heads :  First  Rulings  respecting  the 
competency  of  certain  persons  to  serve  as  jurors.  Second, 
The  restriction  of  counsel  in  their  aigument  to  the  jury. 
Third.  Rulings  in  the  charge  to  the  jury.  Fourth.  The 
insufficiency  of  the  evidence  to  support  the  verdict.  The 
last  of  these  objections  does  not  seem  to  be  relied  on,  how- 
ever, as  it  is  not  even  mentioned  by  counsel  in  their  brief 
Therefore  we  will  only  say  of  it  that,  after  a  careful  read- 
ing of  the  record,  our  minds  are  lefl  in  no  doubt  on  that 
point,  and  we  are  satisfied  that  the  evidence  was  in  all  re- 
spects ample  to  warrant  the  conclusion  which  the  jury 
reached. 

Under  the  first  of  these  heads  two  objections  to  the  ru- 
ling of  the  court  below  are  made :  First — The  sustaining  of 
the  challenge  of  the  state  to  the  juror  Porterfield;  and 
Second — ^The  overruling  of  the  prisoner's  challeuge  to  the 
juror  Hall. 
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To  be  competent  to  serve  as  a  juror  in  this  state,  one 
must  be  an  elector  of  the  county  wherein  he  is  called  to 
serve.  Sec.  657,  Compiled  Statutes,  617.  And  to  be  an 
elector,  a  residence  in  the  state  for  six  months  and  in  the 
county  for  forty  days  next  before  the  election  is  required. 
Sec.  3,  Compiled  Statutes,  257.  "  That  place  shall  be  con- 
sidered and  held  to  be  the  residence  of  a  person  in  which 
his  habitation  is  fixed,  without  any  present  intention  of  re- 
moving therefrom,  and  to  which,  whenever  he  is  absent^  he 
has  the  intention  of  returning.'^  ♦  *  ♦  "A  person 
shall  not  be  considered  and  held  to  have  acquired  a  resi- 
dence in  any  county  in  this  state  into  which  he  shall  have 
come  for  temporary  purposes  merely,  without  the  intention 
of  making  it  his  residence."  *  ♦  *  « •pjjg  place 
where  a  married  man's  family  resides  shall  generally  be 
considered  and  held  to  be  his  residence;  but  if  it  is  a  place 
of  temporary  esUiblishment  only,  or  for  transient  purposes, 
it  shall  be  otherwise."     Sec.  32,  Compiled  Statutes,  261. 

Tested  by  these  clear  and  positive  rules,  the  voire  dire 
examination  of  Porterfield  showed  beyond  all  doubt  that 
he  was  incompetent  to  sit  as  a  juror.  He  was  not  yet  an 
elector  of  Hall  county.  If  an  election  had  been  held  there 
on  the  day  of  the  trial  he  would  not  have  had  the  right  to 
vote  thereat.  He  was,  it  is  true,  then  a  resident  of  that 
county,  but  had  not  been  so  sufficiently  long  to  fill  the  re- 
quirement of  the  law  in  this  particular.  To  a  question 
as  to  whether  he  was  a  voter,  he  answered,  "I  don't  know. 
I  have  been  here  about  twenty-four  days."  Further  ex- 
amination respecting  his  residence  developed  these  facts: 
That,  with  his  family,  he  had  lived  in  Dodge  county  about 
twelve  or  thirteen  years  next  preceding  his  removal  to 
Hall  county ;  that  he  himself  went  to  Grand  Island  on  or 
about  the  tenth  of  January,  remaining  two  days,  at  which 
time  he  concluded  "to  go  into  business"  there;  and  on  the 
last  day  of  that  month  removed  thither  with  his  family, 
and  "went  into  business"  on  the  following  day.     Undei 
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this  state  of  facts^  we  are  at  a  loss  to  understand  how  it 
can  be  seriously  contended  that  Porterfield  was  qualified 
to  serve.  The  mere  resolve  that  he  would  go  there  did 
not  make  him  a  resident  of  Hall  county,  and  he  became 
such  only  upon  the  subsequent  abandonment  of  his  resi. 
dence  in  Dodge  county  by  removing  with  his  family  to 
Grand  Island. 

The  objection  made  to  the  juror  Hall  was  "for  cause/* 
but  no  particular  cause  is  specified  either  in  the  record  or 
in  the  brief  of  counsel.  So  far  as  can  be  gathered  from 
his  voire  dire  examination  he  was  in  all  respects  qualified 
to  serve.  The  only  point  on  which  he  was  at  all  pressed  by 
counsel  for  the  prisoner  on  his  cross-examination  was,  as  to 
whether  he  had  formed  an  opinion  upon  the  merits  of  the 
case,  and  he  showed  by  his  answers  to  questions  propound- 
ed to  him  that  he  had  not.  In  the  absence  of  a  showing 
to  the  contrary,  one  who  has  served  as  a  juror  is  presumed 
to  have  been  in  all  respects  qualified  at  the  time  of  serving. 
We  see  nothing  deserving  of  complaint  in  the  ruling  of 
the  court  respecting  this  juror. 

Under  the  second  head  nothing  is  shown  which,  fairly 
considered,  puts  the  court  in  any  degree  at  fault.  It  ap- 
pears that  before  the  commencement  of  their  arguments  to 
the  jury,  the  judge  announced  that  counsel  would  be  lim- 
ited to  two  and  a  half  hours  on  each  side,  and  that  the 
prosecutor  should  have  only  fifty  minutes  of  his  time  in 
which  to  close.  To  this  order  the  prisoner's  counsel  ob- 
jected and  took  exception.  Thereupon,  as  the  record 
states,  the  court "  allowed  counsel  for  the  defendant  to  occupy 
thirty  minutes  more  than  was  allowed  them  under  the  said 
order,  that  is  to  say,  three  hours  in  all.'*  To  the  order  as 
thus  modified  no  exception  was  taken,  nor  does  it  appear 
in  any  manner  that  any  further  time  was  needed  for  a  full 
presentation  of  the  case  to  the  jury,  nor  even  that  the  time 
thus  granted  by  the  court  was  all  occupied.  In  the  ab- 
sence of  a  showing  to  the  contrary  we  must  presume  that 


676       SUPREME  COURT  OF  NEBRASKA, 

Hart  ▼.  State. 

counsel  had  all  the  time  they  needed  giv^u  them,  or  would 
have  occupied^  if  no  limitation  had  been  made.  No  error 
is  shown  in  this  particular. 

An  exception  was  taken  to  the  seventeenth  instruction  of 
the  charge  to  the  jury.  It  was  in  these  words:  "The  law 
presumes  the  defendant  to  be  of  sound  mind,  and  this  pre- 
sumption continues  until  evidence  is  given  tending  to 
show  the  contrary.  When  such  evidence  is  given  the  evi- 
dence on  the  part  of  the  state  must  be  such  as  to  leave  in 
your  minds  no  reasonable  doubt  that  the  defendant  at  the 
time  of  the  alleged  homicide  was  in  that  mental  condition 
which  would  allow  him  to  distinguish  between  right  and 
wrong.  If  evidence  has  been  given  tending  to  show  that 
at  the  time  of  the  homicide  the  defendant  was  in  that  men- 
tal condition  which  prevented  him  from  distinguishing  be- 
tween right  and  wrong  you  must  acquit  him,  unless  the 
state  satisfies  you  of  his  legal  responsibility  beyond  a  rea- 
sonable doubt.  But  where  insanity  is  shown  to  exist,  if 
there  remains  a  degree  of  reason  sufficient  to  discern  the  dif- 
ference between  good  and  evil  at  the  time  the  offense  was 
committed,  then  the  accused  is  responsible  for  his  acts.  If 
the  prisoner  killed  the  deceased,  was  the  accused  a  firee 
agent?  In  forming  the  purpose  to  kill,  was  he  at  the  time 
capable  of  judging  whether  that  act  was  right  or  wrong? 
Did  he  know  at  the  time  that  it  was  an  offense  against  the 
laws  of  God  and  man?" 

And  an  exception  was  also  taken  to  the  refusal  of  the 
judge  to  give  tlie  following,  tendered  on  behalf  of  the 
prisoner,  viz.:  "You  should  return  a  verdict  of  not  guilty, 
unless  you  are  satisfied  beyond  a  reasonable  doubt  that  the 
killing  was  not  the  of^pring  of  mental  disease  in  the  de- 
fendant; and  in  case  of  mental  disease,  neither  knowledge 
of  right  and  wrong  or  ability  to  recognize  acquaintances 
are  to  be  adopted  by  you  as  tests  of  insanity,  but  you  are 
to  consider  all  those  matters  in  making  up  your  verdict." 

The  court,  however,  did  give,  at  the  request  of  the  pris- 
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oner^s  counsel,  the  following:  *^If  the  juiy  believe  that 
from  any  predisposing  cause,  such  as  inherited  desire  for 
strong  drink,  or  inherited  insanity,  the  prisoner  at  the  time 
of  shooting  Michael  Cress  became  incapable  of  governing  his 
actions,  or  was  unconsicous  that  he  was  committing  a  crime, 
he  is  not  guilty  of  the  offense  charged  in  the  indictment/' 

The  only  fault  found  by  counsel  with  the  seventeenth 
instruction  is,  that  it  made  the  ability  of  the  accused  to  dis- 
tinguish between  right  and  wrong  the  test  of  criminal  re- 
sponsibility. If  the  first  three  clauses  of  the  instruction 
be  taken  alone,  they  state  the  rule  rather  too  broadly. 
They  would  import  that  if  the  accused  were  at  the  time 
able  to  distinguish  generally  between  right  and  wrong,  he 
was  responsible  for  his  act.  This  is  not  strictly  correct. 
The  better  rule,  we  think,  and  the  one  adopted  by  this 
court  in  the  case  of  WriglU  v.  The  People,  4  Neb.,  407,  is, 
in  effect,  that  if  one  accused  of  crime  have  the  mental  ca- 
pacity to  distinguish  right  from  wrong  in  reapeet  to  the  par- 
ticular act  charged,  he  is  responsible.  And  the  converse  of 
this  proposition  would  also  be  true.  This  rule  was  after- 
wards approved  in  Hawe  v.  The  State,  11  Id.,  537. 

If,  however,  these  clauses  be  taken  in  connection  with 
the  rest  of  the  instruction,  and  especially  if  taken  also 
with  the  instruction  given  on  behalf  of  the  prisoner,  which 
we  have  quoted,  and  which  must  be  done,  the  charge  on 
this  branch  of  the  case  conforms  substantially  to  the  rule 
above  stated.  The  latter  clauses  of  the  instruction  show 
that  what  was  said  of  the  prisoner's  mental  condition  had 
special  reference  to  the  act  with  which  he  stood  charged^ 
and  we  are  satisfied  the  jury  must  have  so  taken  it.  The 
instruction  refused  did  not  conform  to  the  rule  of  this 
oourt;  was  calculated  to  mislead  the  jury,  and  was  rightly 
refused.  There  is  no  error  in  the  matters  complained  oi^ 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
39 
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State  op  Nebraska,  puontipp  is  ebrob,  v.  Jay 
Halphrey,  defendant  in  ebbob. 

A  Bill  of  Ezoeptions  and  petition  in  error  on  behalf  of  the  state 
in  a  case  where,  in  the  district  court,  upon  an  appeal  from  a  oon- 
Tiction  of  a  misdemeanor  before  a  county  judge,  the  case  was  dia- 
miased,  filed  in  this  court  without  leave  of  court  obtained  bj  tbe 
district  attorney,  wiU  be  dismissed. 

Ebbor  to  the  district  oourt  for  Howard  countfr^  NoB- 
YAL,  J.,  presiding. 

Paul  &  Belly  for  plaintiff  in  error. 

Henry  Nunn^  for  defendant  in  error. 

Cobb,  J. 

Jay  Halphrey  was  arrested  on  a  warrant  issued  hj  the 
county  judge  of  Howard  county  upon  complaint  and  in- 
formation of  Robert  EEarvey,  charging  the  said  Jay  with 
the  crime  of  igniting  a  fire  cracker  or  roman  candle  and 
firing  the  same  off  in  the  village  of  St.  Paul,  in  Howard 
county,  in  violation  of  an  ordinance  of  said  village.  Said 
Jay  pleaded  not  guilty  to  the  said  information,  and  a  trial 
was  had  to  a  jury,  who  found  the  defendant  guilty,  who 
was  thereupon  sentenced  by  the  court  to  pay  a  fine  of  one 
dollar  and  costs.  Thereupon  said  defendant  gave  notice  of 
appeal  and  entered  into  a  recognizance  for  his  appearance 
at  the  district  court  with  security,  which  was  accepted  and 
approved  by  the  said  county  judge. 

At  the  next  ensuing  term  of  the  district  oourt  the  said 
Jay  Halphrey  appeared  by  his  attorney  and  filed  his  mo- 
tion to  dismiss  said  case  for  the  following  reasons,  to-wit: 

1.  Because  the  couuty  judge  had  no  jurisdiotion  to 
try  said  ease. 
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2.  Because  the  information  is  insufficient  and  does  not 
set  out  any  offense. 

Whereupon  the  court  adjudged  '*that  the  county  judge 
before  whom  said  case  was  tried  had  no  jurisdiction  to  tiy 
said  case,  and  that  the  information  made  in  said  case  is  in- 
sufficient/^ and  that  the  '^said  case  be  and  is  hereby  dis- 
missed at  the  costs  of  the  plaintiff/' 

The  record  is  filed  in  and  the  case  sought  to  be  brought 
to  this  court  on  error.  The  petition  in  error  is  signed  by 
private  counsel^  not  by  the  district  attorney,  and  no  leave 
has  been  given  by,  or  application  therefor  made  to,  this 
court  to  file  the  same  for  the  decision  of  the  court  on  the 
points  therein  presented. 

It  is  only  necessary  to  call  attention  to  the  provisions  of 
the  statute  on  this  subject  to  show  that  this  proceeding  as 
thus  presented  cannot  be  entertained.  Sections  615,  616, 
517  of  the  criminal  code  provide  that:  "The  prosecuting 
attorney  may  present  to  the  supreme  court  any  bill  of  ex- 
ceptions taken  under  the  provisions  of  section  four  hun- 
dred and  eighty-three,  and  apply  for  permission  to  file  it 
with  the  clerk  thereof  for  the  decision  of.  such  court  upon 
the  points  presented  therein;  but  prior  thereto,  he  shall 
give  reasonable  notice  to  the  judge  who  presided  at  the  trial 
in  which  the  bill  was  taken  of  his  purpose  to  make  such 
application;  and  if  the  supreme  court  shall  allow  such  bill 
to  be  filed,  such  judge  shall  appoint  some  competent  attor- 
ney to  argue  the  case  against  the  prosecuting  attorney, 
which  attorney  shall  receive  for  his  services  a  fee  not  ex- 
ceeding one  hundred  dollars,  to  be  fixed  by  such  court  and  to 
be  paid  out  of  the  treasury  of  the  county  in  which  the  bill 
was  taken. 

"Sec.  516.  If  the  supreme  court  shall  be  of  the  opinion 
that  the  question  presented  should  be  decided  upon,  they 
shall  allow  the  bill  of  exceptions  to  be  filed  and  render  a 
decision  thereon. 

"Sec.  517.     The  judgment  of  the  court  in  the  case  in 
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which  the  bill  was  taken  shall  not  be  reversed  nor  in  any 
manner  affected;  but  the  decision  of  the  sapreme  court 
shall  determine  the  law  to  govern  in  any  similar  case  which 
may  be  pending  at  the  time  the  decision  is  rendered  or 
which  may  afterwards  arise  in  the  state.'^ 

The  record  in  this  case  having  been  improvidently  re- 
teived  and  docketed  by  the  derk,  without  the  leave  of  the 
lourt  as  required  by  statute,  must  be  dismissed. 

Judgment  acx^rdingly. 


C.  N.  Paine  &  Oo.,  plaintifeb  in  ebrob,  t.  Chableb 

Kohl,  defendant  in  ebbob. 

Instmotions  to  Jury.  An  instraction  by  the  oonrt  to  a  jniy 
which  aflBnmes  the  adminion  or  proof  of  a  controyerted  material 
fiict  npon  which  there  is  a  conflict  of  testimony  is  erroT,  iar 
which  a  new  trial  will  be  granted. 

Ebbob  to  the  district  court  for  Adams  county.  Tried 
below  before  Gasun,  J. 

Baity  &  RagaUy  for  plaintiff  in  error. 

DUworth  &  Smithj  for  defendant  in  error. 

Cobb,  J. 

This  was  an  action  by  C.  N.  Paine  &  Co.  against  Chas. 
Kohl  for  the  agreed  price  of  a  frame  building  allied  to  have 
been  sold  by  the  former  to  the  latter  while  standing  on  roU^s 
in  the  street  in  the  city  of  Bastings.  The  building  was  to 
be  moved  to  and  upon  a  certain  lot  of  said  dty  bj  G.  N. 
Paine  &  Co.^  but  there  is  a  conflict  of  testimony  as  to 
whether  it  was  or  was  not  a  part  of  the  contract  that  C.  N. 
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Paine  &  Co.  should,  in  addition  to  moving  the  building  to 
and  upon  the  lot  of  Kohl,  also  place  it  upon  a  good  foun- 
dation. There  is  no  conflict  in  the  testimony  that  C.  N. 
Paine  &  Co.  did  move  the  building  to  and  upon  the  said 
lot,  that  it  was  not  placed  upon  any  foundation,  and  in 
that  condition  and  shortly  after  its  removal  to  and  upon 
the  said  lot,  it  was  destroyed  by  fire,  which  consumed  a 
large  portion  of  said  city. 

The  jury  to  whom  the  cause  was  tried  found  their  ver- 
dict in  favor  of  the  defendant. 

The  plaintiff  who  brings  the  cause  to  this  court  on  error 
assigns  sixteen  grounds  of  error,  but  as  we  have  come  to 
the  conclusion  that  there  must  be  a  new  trial  for  error  in 
the  instructions  of  the  court,  the  other  errors  assigned  will 
not  be  examined. 

Among  the  instructions  given  in  charge  by  the  court  to 
the  jury  upon  its  own  motion  were  the  following: 

2.  If  you  find  from  the  evidence  that  the  plaintiflfe 
moved  said  building  upon  defendant's  lot,  and  had  placed 
it  in  the  position  and  upon  the  foundation  that  they  were 
bound  to  do  by  the  terms  of  the  contract  of  sale,  then  there 
was  a  delivery  of  the  building  to  the  defendant,  and  the 
plaintiffs  are  entitled  to  recover,  although  said  building 
was  destroyed  by  fire  before  the  defendant  took  actual 
possession  of  the  same. 

3.  If  you  find  from  the  evidence  that  the  plaintiffi 
moved  said  building  upon  defendant's  lot,  but  still  had 
control  of  said  building  by  their  agents,  and  had  not  placed 
it  in  the  position  and  upon  the  foundation  they  were  bound 
to  do  by  the  terms  of  the  contract  of  sale  when  said  build- 
ing was  destroyed  by  fire,  then  the  delivery  of  the  building 
was  not  complete,  and  the  plaintiff  cannot  recover  there- 
for. 

These  instructions  assume  that  it  was  either  admitted  by 
the  plaintiffs,  or  proved  without  conflict  of  testimony,  that 
it  was  a  part  of  the  contract  of  sale  that  the  plaintiffs  should 
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not  only  deliver  the  building  on  the  defendant's  lot,  but 
place  the  same  in  position  and  on  a  foundation  thereon, 
while  on  the  contrary,  as  we  have  seen,  there  was  a  sharp 
conflict  of  testimony  on  that  point.  Indeed,  the  vital  turn- 
ing point  in  the  case  is  whether  by  the  terms  of  the  con- 
tract C.  N.  Paine  &  Co.  were  to  place  the  building  on  a 
foundation  in  position  on  the  lot  of  Kohl,  or  only  to  move 
the  same  on  to  tlie  lot  and  furnish  Kohl  timbers  for  the 
posts  so  that  he  could  place  it  on  the  foundation  himself. 
These  instructions,  which  clearly  take  this  question  from 
the  jury,  are  erroneous,  and  for  that  reason  the  judgment  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Revebsed  and  bemanded. 


H    &89 
16    440 

-?i-^^'  C.  C.  MoNiSH,  appellant,  v.  Hale  Pekmne  and  D. 

W.  Clancy,  appellees. 

1.  Tax  Lien :  fobeclosubb  :  FLEADnra.  In  the  foredosme  of 
a  tax  lien,  the  holder  may  join  as  many  tracts  or  descriptions  of 
leal  estate  belonging  to  one  defendant  upon  which  he  has  a  tax 
lien  as  he  may  see  lit.  In  such  case  the  tax  due  upon  each  tract 
wiU  constitute  a  separate  cause  of  action,  and  should  be  separ- 
ately stated  and  numbered. 

3.  Taxes:  failube  of  assessor  to  swear  to  boll.  A  Talid 
tax  is  the  foundation  of  a  lien  for  taxes  upon  real  estate.  There- 
fore, if  it  appears  that  the  assessor  failed  to  swear  to  the  aasesB- 
ment  roU,  the  lien  for  taxes  cannot  be  enforced. 

Appeal  from  the  district  court  of  Cuming  county. 
Heard  below  before  Babnes,  J. 

Jf.  MoLaughliny  for  appellant 

•71  C,  Orawford,   for  appellees. 
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Maxwell,  J. 

This  is  an  action  to  foreclose  a  tax  lien.  A  demurrer  to' 
the  petition  was  sustained  in  the  court  below  and  the  ac- 
tion dismissed.     The  plaintiff  appeals  to  this  court 

It  is  alleged  in  the  petition  that  on  the  first  day  of  June, 
1877,  one  Robert  Kloke  purchased  at  private  tax  sale, 
from  the  county  treasurer  of  Cuming  county,  lots  numbered 
5  and  6  in  block  29,  in  the  village  of  Wisner,  for  the  de- 
linquent taxes  of  1875,  and  paid  therefor  the  sum  of  $14.- 
10  and  received  a  certificate  of  purchase,  which  was  as- 
signed to  the  plaintiff;  that  on  the  fourth  day  of  June,  1877, 
the  plaintiff  purchased  at  private  sale  lots  9  and  10  in 
block  29,  in  said  village,  for  the  taxes  of  1875,  paying 
therefor  the  sum  of  $57.41 ;  that  said  lots  have  not  been 
redeemed  from  said  taxes;  that  when  the  time  for  the  re- 
demption of  said  lots  expired,  R.  M.  Forbes  was  the  owner 
of  the  same,  and  upon  his  promising  to  pay  said  taxes  from 
time  to  time,  the  plaintiff  fiiiled  to  apply  for  and  obtain  a 
tax  deed;  that  afterwards  said  Forbes  sold  said  lots  to  the 
defendant,  Perrine,  who  refuses  to  pay  said  taxes;  that 
about  the  1st  day  of  February,  1882,  the  plaintiff  offered 
to  surrender  said  certificates  to  Clancy,  the  treasurer  of 
Cuming  county,  and  demanded  a  tax  deed,  which  he  re- 
fused to  make ;  that  said  certificates  are  insufficient  in  law 
to  authorize  said  treasurer  to  make  a  tax  deed.  First.  Be- 
cause they  do  not  recite  where  the  lots  were  sold.  Second. 
Because  the  treasurer  failed  to  attach  his  seal  to  the  same. 
Third.  Because  there  was  no  valid  assessment  for  the  year 
1875,  for  the  reason  that  the  assessor  did  not  swear  to  the 
assessment  roll.  The  prayer  is  for  a  foreclosure  of  the  tax 
lien,  or  if  that  cannot  be  had,  for  a  mandamus  to  compel 
the  county  treasurer  to  execute  a  deed,  etc. 

The  grounds  of  demurrer  are — First.  That  the  court  has 
no  jurisdiction  of  the  subject  of  the  action.  Second.  That 
there  is  a  defect  of  parties   defendant.     Third.     Several 
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causes  of  action  are  improperly  joined.  Fourth,  That  the 
petition  fiiils  to  state  a  cause  of  action.  These  will  be  con- 
flidered  in  their  order. 

Authority  is  expressly  conferred  by  statute  upon  the 
district  court  in  cases  for  the  foreclosure  of  tax  liens.  The 
court  therefore  had  jurisdiction  of  the  subject  matter.  Comp. 
Stat,  432. 

No  defect  of  parties  defendant  appears  on  the  face  of  the 
petition;  the  second  ground  of  demurrer  therefore  cannot 
be  sustained. 

A  party  seeking  the  foreclosure  of  a  tax  lien  may  join 
as  many  tracts  of  land  belonging  to  one  defendant  upon 
which  he  holds  a  tax  lien  as  he  may  see  fit  In  such  case 
the  tax  on  each  separate  tract  would  constitute  a  distinct 
cause  of  action^  and  should  be  separately  stated  and  num- 
bered ;  but  the  failure  to  do  so  is  not  ground  of  demurrer. 
The  third  ground  of  demurrer  therefore  should  be  oveiv 
ruled. 

The  fourth  f2^round,  that  the  petition  fails  to  state  a  cause 
of  action,  is  more  serious.  It  is  allied  in  the  petition  that 
the  assessor  for  the  year  1876  did  not  swear  to  the  assess- 
ment roll,  and  that  therefore  the  tax  is  invalid. 

This  court  in  a  large  number  of  cases  has  held  that  where 
a  land  owner  comes  into  court  and  prays  for  the  cancellar 
tion  of  a  tax  deed  or  an  illegal  tax  which  is  an  apparent 
cloud  upon  his  title,  he  must  do  equity  by  paying  all  taxes 
justly  due.  Wood  v.  Helmer,  10  Neb.,  65.  Boeck  v.  Mer- 
riam,  10  Id.,  199.  Hunt  v.  Easterday,  10  Id.,  165.  /SbtrfA- 
ard  V.  Dorringtorif  10  Id.,  119. 

The  reason  of  the  rule  is  stated  in  Wood  v.  Hdmer,  page 
75,  as  follows:  "If  the  owner  of  the  land  does  not  wish 
to  take  the  hazard  of  an  adverse  title  being  made  to  his 
land  by  tax  deed,  the  legality  of  which  remains  undeter- 
mined, and  files  his  petition  in  equity  to  enjoin  the  execu- 
tion of  such  deed,  he  must  do  equity  by  paying  or  offering 
to  pay  his  just  proportion  of  the  public  burden.*'    This  we 
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r^ard  as  a  correct  statement  of  the  laW;  and  will  be  applied 
in  all  cases  where  the  owner  of  land  seeks  relief.  But  this 
rule  has  no  application  where  a  party  is  seeking  to  enforce 
an  adverse  claim  by  tax  proceedings  against  property. 

In  such  case  a  valid  tax  is  the  very  foundation  of  the 
proceedings.  Nebraska  City  v.  Oas  Co.,  9  Neb.,  339. 
Marria  v.  Taylor,  6  Id.,  245.   Hallo  v.  Hdmer,  12  Id.,  87. 

It  has  been  held  in  a  number  of  cases  in  this  court  that 
the  &ilure  of  the  assessor  to  swear  to  the  assessment  roll 
rendered  the  tax  invalid.  Morrill  v.  Taylor,  6  Neb.,  236. 
Lyman  V,  Anderson,  9  Id.,  367.  Hallo  v.  Hdmer,  12  Id., 
87.  This  being  so,  and  it  being  alleged  as  a  part  of  the 
cause  of  action  that  the  assessor  did  not  swear  to  the  assess- 
ment roll  in  the  case  under  consideration,  the  plaintiff  has 
obtained  no  lien  upon  said  lots  by  the  payment  of  the  taxes 
due  thereon.  The  demurrer  was  therefore  properly  sus- 
tained.   The  judgment  must  be  afiSrmed. 

Judgment  affirmed. 


14    585 

18  aes 

14    &8^ 

Simon  H.  Kennedy,  plaintiff  in  error,  v.  Charles    ^-^ 
P.  (joodman,  for  defendant  in  error.  ^/^-^ 

86    236 

1.  Promissory  Kotes:  Thbooksidebation  of  negotiable  prom-    Jf  ^ 

issoiy  notes  may  be  inquired  into  in  an  action  on  the  notes  hy  the 
promisee  against  the  maker. 

2.  Aocount:    ssriLEMEirr.    A  settled  aocoont  is  j^rima/aeid  cor- 

rect, and  it  will  not  be  disturbed  except  for  fraud  or  mistake  in 
the  settlement.  But  if  fraud  or  mistake  is  shown  the  settlement 
will  to  that  extent  be  considered  as  having  been  made  upon  mis- 
take or  ImpositLon,  and  the  omissions  and  mistakes  will  be  oor- 
rected. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Savage,  J. 
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Wd)8ter  &  Oaylord,  for  plaintiff  in  error,  cited:  1  Par- 
Bons  ContraxstBy  437.  Kansas  Mnfg.  Co.  «.  Ghmdy,  11 
Neb.,  450.  Jarvis  v.  Sutton,  3  Neb.,  289.  Hdynes  v. 
Tham,  28  New  Hamp.,  »86.  SulKvan  v.  ChlKns,  18 
Iowa,  228.  jKidder  v.  Blahe,  45  New  Hamp.,  530.  Cb- 
bot  V.  HaskinSy  3  Pick.,  83. 

W.  J.  Connelly  for  defendant  in  error. 

Maxwell,  J. 

Goodman  brought  an  action  against  Kennedy  in  the  diB- 
trict  court  of  Douglas  county,  upon  three  promissory  notes 
amounting  to  $2,715.38  and  an  account  for  $715.13.  The 
answer  is  in  substance  a  want  of  consideration  for  the  notes 
as  follows :  It  is  allied  in  substance  that  Kennedy  was 
manufacturing  "  Hemlock  Remedies '*  and  furnishing  the 
same  to  Goo<lman,  wlio  furnished  the  ingredients  and 
charged  the  same  to  Kennedy.  That  there  was  an  open 
running  book  account  between  the  plaintiff  and  defendant, 
and  that  the  notes  were  given  to  cover  balances  as  the  same 
appeared  from  this  book  account  which  was  kept  by  Good- 
man. On  the  trial  of  the  cause  a  verdict  was  returned  in 
favor  of  Goodman  for  the  sum  of  $4,000,  upon  whicL 
judgment  was  rendered.  The  errors  assigned  in  this  court 
relate  to  the  giving  of  certain  instructions,  which  will  be 
considered  hereafter. 

There  is  testimony  tending  to  show  that  Kennedy  manu- 
&ctured  "Hemlock  Remedies"  for  Goodman  under  a  con- 
tract which  was  to  continue  for  three  years,  at  the  expira- 
tion of  which  time  the  contract  was  renewed  for  two  years 
longer;  that  Goodman  furnished  the  ingredients,  charg- 
ing the  same  to  Kennedy,  and  crediting  him  with  the 
remedies  ftirnished;  that  Goodman  kept  a  book  account 
showing  the  amount  of  hemlock  remedies  turned  over  to 
him  from  time  to  time,  and  charged  Kennedy  with  all  the 
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drogs^  chemicals^  and  other  artioles  furnished^  and  also  for 
the  rent  of  a  building  used  as  a  manofactoiy ;  that  the 
notes  were  given  for  balances  found  due  Gtoodman  from 
time  to  time  as  appeared  from  said  books  of  account; 
that  said  books  contained  various  charges  against  Ken- 
nedy in  the  computation  of  cost  of  goods  furnished,  in 
charging  him  more  than  the  price  agreed  upon,  with  freight 
added,  and  in  charging  him  for  the  loss  of  remedies  bro- 
ken while  in  transitu,  and  for  shrinkage,  etc.;  that  Ken- 
nedy, although  he  had  possession  of  the  account  books,  had 
never  had  an  opportunity  to  examine  the  same  and  ascer- 
tain their  correctness,  and  at  the  time  of  giving  the  notes 
he  was  not  aware  of  the  various  errors,  overcharges,  etc.; 
that  the  amount  of  said  erroneous  charges  is  the  sum  of 
$3,750,  and  an  itemized  account,  alleged  to  contain  the  cor- 
rect charges,  is  attached  to  the  bill  of  exceptions  as  a  part 
thereof.  Goodman  introduced  evidence  tending  to  prove 
that  monthly  statements  of  the  account  were  furnished  to 
Kennedy,  and  by  him  taken  to  his  place  of  business,  and 
that  at  times  he  and  Kennedy  looked  over  said  book  ao- 
oounts  together;  that  there  was  no  agreement  that  he 
should  sell  drugs,  chemicals,  and  other  articles  at  cost,  and 
that  the  prices  charged  were  fair  and  reasonable,  and  were 
agreed  upon  by  the  parties;  that  there  were  no  errors  or 
overcharges  in  the  accounts,  etc.  One  of  the  instructions 
given  to  the  jury  is  as  follows:  "If  you  find  from  the 
evidence  that  monthly  statements  of  defendant's  account 
with  plaintiff  were  received  by  defendant,  which,  with  the 
account  book  offered  in  evidence,  covered  and  included  the 
several  items  now  in  dispute,  and  that  the  defendant  had 
knowledge  of  such  items  at  the  several  times  of  giving  the 
notes  sued  on,  and  such  notes  were  given  by  him  with 
such  knowledge  for  the  purpose  of  covering  and  making 
settlement  of  such  items  and  others,  then  the  voluntary 
giving  of  such  notes  for  such  purpose  would  be  final  and 
conclusive  to  the  extent  that  any  of  said  notes  covered  said 
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disputed  items,  and  the  defendant  Kennedy,  by  so  giving 
said  notes,  would  to  suoh  extent  be  estopped  from  claiming 
that  any  of  such  items  were  overcharges  or  fraudulent. 
The  instruction  was  excepted  to,  and  the  giving  the  same  is 
now  assigned  for  error. 

This  is  an  action  between  the  original  parties.  In  some 
of  the  earlier  cases  an  effort  was  made  to  place  n^otiable 
paper  on  the  same  footing  as  instruments  under  seal,  even 
as  between  the  original  parties.  PoUams  t?.  VanMicropj  3 
Burr,  1663.  Livingstone  v.  Hastie,  2  Caines,  246.  1  Par- 
sons on  N.  &  B.,  176.  The  law  is  now  well  settled,  how- 
ever, that  an  action  against  a  party  to  a  negotiable  instru- 
ment by  his  immediate  promisee,  a  want  or  failure  of  con- 
sideration is  a  good  defense.  It  is  unnecessary  to  cite  au- 
thorities upon  this  point  because  there  seems  to  be  no  con- 
flict. The  formal  making  and  delivery  of  an  instrument 
for  the  payment  or  security  for  the  payment  of  money  will 
not  preclude  the  maker,  when  sued  by  the  promisee,  from 
pleading  and  proving  that  no  consideration  was  given. 
Thus,  in  the  case  of  Kansas  Manufaeturinff  Oo.  v.  Oandy^ 
11  Neb.,  450,  a  wife  had  executed  a  mortgage  upon  her 
separate  estate  to  secure  the  note  of  her  husband.  The  in- 
strument was  formally  and  deliberately  executed,  but  there 
was  no  consideration  for  it  whatever,  and  the  court  held 
that  the  mortgage  could  not  be  enforced.  The  question 
was  carefully  considered  in  that  case,  and  the  audioritieB 
fully  examined.  Merely  giving  the  note  therefor  will  not 
stop  Kennedy  from  showing  errors  or  overcharges,  or  a 
want  of  consideration.  If  we*  consider  the  account  as  hav- 
ing been  stated  by  the  parties  there  is  bl  prima  facie  pre- 
sumption in  its  favor,  and  it  will  not  be  disturbed  except 
there  was  fraud  or  mistake  in  the  settlement  But  where 
fraud  or  mistake  is  shown  the  account  will  be  opened  and 
the  errors  corrected.  In  Chappedelaine  v.  Dechenaux^  4 
Cranch,  306,  Chief  Justice  Marshall,  in  a  suit  to  open  a 
settled  account  and  surcharge  and  falsify  it,  said :  "If  pal- 
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pable  errors  be  shown — errors  which  cannot  be  misunder- 
stood, the  settlement  most  so  far  be  considered  as  made 
npon  absolute  mistake  or  imposition,  and  ought  not  to  be 
obligatory  on  the  injured  party  or  his  representatives,  be- 
cause such  items  cannot  be  supposed  to  have  received  his 
assent.'^ 

This  we  regard  as  a  correct  statement  of  the  law.  Ken- 
nedy was  not  ^estopped,  therefore,  from  showing  errors  or 
fraud  in  the  account  and  the  want  of  consideration  for  the 
notes.  The  court  therefore  erred  io  the  above  instruction, 
in  directing  the  jary  that  he  was  estopped  irom  showing 
these  facts.  The  judfi:ment  must  be  reversed  and  the  cause 
remanded  for  a  nL  lial. 

KeVBBSED  and  BEICANDED. 
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sion or  omisBdon,  or  &iled  in  the  discharge  of  some  duty. 
Jonea  v,  Duras^ ^    40 

2.  Beoovery  of  taxes  i>aid  under  protest;  demand.    B.  dt  M. 

B.  B.  Oo.  V.  Buffalo  County ^    61 

3.  Undertaking  in  replevin;  joint  action  by  execution  cred- 
itors.   Kat^man  v,  Wesael 161 

4.  Payment  by  mistake.    Langworthy  v.  Connelly ^  347 

6.    Suit  on  undertaking  for  appeal.     Qudlner  v.  Kilpairiek.,.  347 

6.  Damage  to  animals;  evidence.    Bolar  v.  WiUiama ^  386 

7.  Dismissal,  without  a  hearing  on  merits,  not  a  bar  to 
future  action.     Cheney  v.  Cooper ^  415 

8L    Judgment  of  amercement.    McNeev,  SeweU 632 

9.    Foreclosing  tax  lien.    McNish  v.  Perrine^ ^  i683 

Aots.    See  Statutes. 
AcUoumment.    See  Contikxtancs. 
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A.dxniB8ion.    See  Eyidencb.    Pleading,  6. 

Adverae  Possession.    MeKeighan  v.  ^opAriiw...*............— ..  364 

Affidavits.    See  Attachment,  5,  6. 

1.  AffidaTitB  must  be  made  a  part  of  the  record  to  be  con- 
sidered bj  sapreme  court;  ordinarily  thiB  can  be  done 
only  by  bill  of  ezoeptionB;  but  when  attached  as  exhibits 
to  a  motion  they  become  part  of  record,  bat  not  ao  when 
merely  naed  on  hearing  of  a  matter  below.    jB.  V,  B,  B,  o. 

Boyce 132 

Wallcerv.  Lutz «  275 

Kplev.  Chase 528 

8ide8  V.  Brendlingfr, 491 

Agent. 

1.    Sale  of  real  estate  by.    Stadleman  v.  FiizgeroUL 290 

Agreement.    See  Oontkaot. 

Alimony.    See  Diyoboe. 

Amendment.    See  Attachment,  4.    PuBAPiNay  10. 

Amercement. 

1.  Sheriif;  liability  of  soreties  on  bond  to  pay  judgment  of 
amercement    McNee  v.  8ewdl .........•..••••••.•  532 

51.    Jurisdiction.    Id —..•••  532 

Animals.    See  Damaosb.    Nbgligenox. 
Answer.    See  PLSADiNa. 

AppeaL 

1.  Even  in  equity  cases,  supreme  court  will  not  disturb  a 
finding  of  &ct,  unless  it  is  found  to  be  clearly  against  the 
weight  of  evidence.    AvUman  v.  FatUnon »    58 

2.  Appellate  court  has  jurisdiction  of  person  of  appellant, 
whether  lower  court  had  or  not.    Feanmi  v.  Kaimmu  Jfanti- 

faeturing  Co 211 

But  not  of  subject  matter.    Brondberg  v,  Babbatt 517 

8.    Election  contest;  bond.     Clark  v.  Strang, ..229 

4.    Where  a  party  enters  into  a  stipulation  to  pay  all  costs  in 
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case  no  appeal  ia  taken,  and  &ils  to  pay  the  coets,  he  can- 
not insist  npon  the  stipulation  to  prevent  an  appeal  Clark 
V.  Strang 229 

5.  Facts  stated  held  to  entitle  party  to  an  appeaL    Andrews 

V.  MtOUn -  248 

6.  Damages  caused  by  location  of  pnblic  road;  appeal  how 
taken.    Bichardaon  County  v.  MHea ^  311 

7.  Suit  on  undertaking.     Qudiner  v.  KUpatriek 847 

8.  Award  of  damages  for  right  of  way  of  railroad.    B.  d  Jf. 

B,  B.  Co.  v,8clUuntz 421 

Appearance.    See  Judicial  Saus,  4. 

1.    Waives  defects  in  process.    BvmAam  v.  DocUttU 215 

2l    Unanthorized  appearance  by  attorney.    Kepley  v,  Irwin^  300 

3.  By  attorney  can  only  be  called  in  question  by  the  partj 
£)rwhomhe  appears.    Bcddioin  v.  Fofu «  455 

Appraisement.    See  Judicial  Salb,  6,  8,  9. 

Arbitration  and  Award. 

L  Affidavits  Impeaching  must  be  preserved  hj  bUl  of  ez- 
eeptions.    Sides  v,  Brendlinger 491 

8.  Arbitrators  must  pass  on  all  material  matters  submitted; 
l^gal  presumption;  general  fLndiug  sufficient.    Id •••••••  491 

% 

Argmnents.    See  Attobniey,  6. 
Assessment.    See  Bailboads.    Taxes. 

Assignment  for  Creditors. 

1.  Assignor  cannot  maintain  {injunction  to  restrain  attach- 
ment proceedings;  and  assignee  cannot  of  his  own  motion 
come  in  as  defendant.    Ashton  v.  Jones 426 

Attachment.    See  Gabnishment. 

L  The  rights  of  an  attachment  creditor  against  a  garnishee 
are  not  superior  to  those  of  the  attachment  debtor.  FUzger* 
aid  V,  SoUingaworth 188 

8.  Equity  of  redemption  in  mortgaged  or  pledged  personal 
property  is  subject  to.    Bimiham  v.DooliUle 214 

8.    Sale  of  land  taken  under.    Helmer  v,  Behm 210 

40 


fer 
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4.  Return  by  sheriff;  amendment;  practice;  error  wUii- 
ont  prejudice.     CfrijfUh  v.  Short 2§0 

5.  Claim  ^  for  damages  in  not  delivering  goods  purchased  " 
will  not  authorise  attachment  against  foreign  corporation 

or  non-resident.    Bouts  v,  Wright 457 

6.  Affidavit  in  language  of  statute,  if  denied,  must  be  sup* 
ported  by  proof  of  &cts  or  attachment  fails.  Steele  v.  Dodd.  496 

7.  Mere  removal  of  property  out  of  jurisdiction  of  courts 
without  intent  to  de&aud  creditors,  not  ground  for.    Jtf...  486 

Attorney. 

1.  Bringing  action  without  authority  of  plaintiff.  MeDovh 
eU  V.  Gregory 33 

3.  The  ordinary  rule  governing  the  authority  of  attorneys  in 
the  collection  of  debts,  where  no  special  direction  is  given, 
Eeldj  Inapplicable.     Wardv,  Beats 114 

3.  Unauthorized  appearance  for  party.    Kepley  v.  Irwin 800 

4.  Ordinary  power  does  not  authorize  attorney  to  enter  into 
an  agreement  to  take  about  one-third  of  the  face  value  of  a 
vidid  judgment  in  favor  of  his  client,  and  accept  payment 
of  the  same  in  a  debt  owning  by  such  attorney.    Hamriek 

«.  Combs 381 

5.  Bight  to  appear  can  only  be  called  in  question  by  par^ 
for  whom  he  appears.    BcUdmn  v.  Foss 455 


6.  Trial  of  casein  absence  o£    Kylev,  Chase 

7.  Argument  at  trial.    Polin  v.  State 640 

8.  Employment  of  private  counsel  in  criminal  trial&    FoUn 

«.  The  State 640 

Auditor  of  Public  Acoounts.  Sbb  Constitutional  LAWy6. 
Award.    See  Abbitbation. 

Banks. 

L  Wh^  the  owner  of  money  makes  a  general  deposit  of  it 
in  a  bank,  it  ceases  to  be  his  money  and  instantly  beoomes 
the  money  of  the  bank,  and  he  becomes  the  creditor  of  the 
bank  to  that  amount.    Seward  Cowxty  v,  QUUe^ 149 

Bar.    See  Limitation. 
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Bastardy. 

1.  Apportionment  of  ooflts.    Jones  v.  The  State 210 

2.  Action  may  be  brought  in  name  of  proeecating  witness. 

Id 210 

Bill  of  Exceptions. 

1.  Where  an  attorney  of  record,  to  whom  bill  is  presented 
for  examination,  proposes  amendments  thereto  without  ob- 
jection^ he  cannot  afterwards  be  heard  to  complain  that  it 
was  not  presented  to  him  within  the  statutory  time.    0.  A 

N.  B.  B.  Cb.,  V,  Bedick 66 

2.  Must  be  filed  in  district  court;  if  original  be  brought  to 
supreme  court  it  must  be  so  certified  by  clerk.  AvUman  v. 
Patterson SJ 

3.  If  no  objection  is  made  in  district  court  to  the  failure  of 
a  referee  to  sign  bill,  such  objection  will  not  be  considered 

in  supreme  court.     CaiUev.  Haddox 60 

4.  If  the  adverse  party  certifies  that  he  has  no  amendments 
to  propose  to  a  bill  purporting  to  contain  the  testimony, 
the  presumption  is  that  bill  contains  all  the  evidence,  al- 
though certificate  of  j  udge  does  not  so  state.    Id 60 

6.  Necessary,  if  alleged  errors  on  trial  are  to  be  reviewed 
by  supreme  court.    Edwards  v.  Kearney 83 

6.  Certificate  of  judge  of  county  court  that  plaintiff  "in- 
troduced evidence  tending  to  prove  the  allegations  of  the  bill 

of  particulars,"  sufficient  on  error.    Marsh  v.  Synder 237 

7.  Preservation  of  affidavits ;  not  necessary  when  otherwise 
part  of  record,  which  they  are  by  being  attached  as  ex- 
hibits to  a  motion,  but  not  so  when  merely  used  on  hear^ 

ing.    B,  V.  B,  B,  v,  Boyse 132 

WcHher  v.  Lutz 276 

Kyle  V,  Chase 528 

Bides  V.  Brendlinger 491 

8.  Ot^ection  waived  as  to  time  by  attorney  receiving  bill, 
and  indorsing  thereon  '*  examined  and  found  correct." 
Cheney  v.  Cooper 418 

0.  Objections  to  bOl  taken  before  justice  of  peace,  not  made 
in  district  court,  but  raised  for  first  time  in  supreme  court, 
will  not  be  considered.    Hawleyv,  Bobeson 436 

10.  Clerk  may  settle  when  parties  agree  upon  bill  by  written 
stipulation.     Great  Western  Mnf^g  Co.  v.  HwUer 462 
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U.    BeposltiQiis  a  part  of.    S^lev.  Chaae 629 

12.    Under  Sec.  615-517,  criminal  code.    StaU  «.  Halphr^...  678 

Bill  of  partioolars.    Skb  Jitstice  ov  thx  PsiLOB. 
BiUs  and  Notes.    See  Nbgotiablb  Instbuhehib. 

Bonds.    Sbe  Intebnal  Ihpbovebcektb. 

1.  Begistration  and  certifying — ^fiinding  bonds  iasaed  under 
Comp.  Stat.,  325 ;  officers  have  no  right  to  review  action  of 
predecessors  on  original  bonds;  vote  of  people  not  reqnired. 
8UUe  V.  Alexander 280 

5.  Piednct  bonds  in  aid  of  railroad ;  condition  of  propor- 
tion.    Tmonsend  v.  Lamb 324 

8.    In  aid  of  water  grist  mill.    Traver  v.  Merrick  CoufUff 327 

4.  School  district  bonds;  qualifications  of  persons  calling 
meeting.     Orchard  v.  School  Dittrid 378 

6.  The  power  to  borrow  money  implies  the  power  to  iasne 
bonds  or  other  evidence  of  indebtedness  for  its  pajymeiitb  Idm  378 

Bonds—Statutory.    See  Replevih,  3, 4. 

Burden  of  Proof.    See  Eyideitgs. 

Oharge.    Bee  Instbuotions. 

Chattel  Mortgage.    See  Mobtgags— Ohatxee& 

Cities.    See  CoBPOBATioirs— Munioipai.. 

Clerk^Connty.    See  Couinnr. 

Code. 

1.    General  mle  of  oonstmctlon.    KepUif  v.  J^rwin .m.  300 

Commeroial  Paper.    See  Nbgotiablb  Insxbumbhib. 

Commissioners.    See  County. 

Consideration.   See  Guabanty.   Nbgohablb  iHSXBDiaQnB. 

Constable. 

1.    Action  does  not  lie  against,  for  taking  goods  under  a  itiit 
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of  lepleTin  issaed  by  oourfc  of  competent  jurisdictioiiy  "by 
one  not  a  party  to  replevin  suit.    FhUipa  v,  Spctts 139 


Constitutional  Law. 

1.  Constmction  of  Sec.  2,  Art.  I.  in  connection  with  a  daim 
against  a  county  for  costs  of  defendant's  witnesses  in  case 

of  felony.    Retoerkle  v.  Gage  Cownty 18 

2.  Act  relatiye  to  sale  of  patent  rights,  Hddj  Void.     WUch 

9.  Phdpa 134 

3b    Bight  of  trial  by  jnry  for  one  garnished.     Clark  v,  Fo»- 
wwrthy 342 

4.    Clerkship  to  l^islative  committees.    State  v,  WaUichs...  439 

6.    Voucher  of  officers  of  legislature  will  not  authorize  audi- 
tor to  draw  warrant  unless  claim  authorized  by  law.    Id^  444 

6.  Section  5,  Art.  YIIL,  school  ftind.    State  v.  Heine 477 

7.  Section  5,  Art  IX.,  levying  taxes.    I^ate  v.  Gosper  OowKtg    22 

8.  Section  3,  Art  IX.,  redemption  from  tax  sale.    Jones  v. 
Duras. 45 

9.  Eminent  domain,  Sec.  21,  Art  I.     Gottechalk  v.  C.  B.  dt 

Q.  B.  B 550 

Ck>ntinTiano6. 

1.  Affidavit  for,  based  on  information  derived  from  others. 
Cometock  v.  The  State 205 

2.  Discretion  of  court    IngaUev,  Noble 272 

3.  Affidavit  should  be  specific,  and  give  facts  with  such  par- 
ticularity that  an  indictment  for  perjury  would  lie  in  case 

of  its  being  false.    Id 272 

4.  If  general,  operates  to  continue  cause  to  next  regular 
term.    Haxrv,  The  State 508 

5.  Facts  in  motion  for,  taken  as  true;  where  sufficient  &ctB 
are  stated  continuance  should  be  granted.    Id 503 

6.  Affidavit,  which  fails  to  show  that  personal  attendance 
or  testimony  of  absent  witnesses  vnll  probably  be  obtained 

if  time  be  granted,  Held,  Insufficient    PoUn  v.  The  State,,,  540 

7.  Adjournment  of  court  to  Thanksgiving  Day.    PcUn  v. 
The  State 540 

Contract. 

1.     Construction;  general  rules.    Hdrbaeh  v,  MiUer 12,    13 


1 
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fL  Parol  evldenoe  inadmiflsible  to  explain  written  oontraet; 
bnt  it  may  be  read  by  light  of  sarronnding  circamstanoeBy 
etc,  to  aBcertain  the  intention  of  parties  to  it  TiHtUe  v. 
Elgutier 169,  160 

Oorporatioiis— Municipal.    See  Eyidekce,  9. 

L  Power  of  citj  council  at  an  adjourned  seBsion;  constnio- 
tion  of  ordinances;  closing  saloons.    Ex  parte  Wolf ^    94 

8.  Temporary  obstmctions  in  a  street,  which  are  reasonable 
and  neoessarj  for  the  erection  of  a  building  upon  an  adjoin- 
ing lot)  do  not  constitute  a  nuisance,  provided  they  are  not 
unreasonably  prolonged.    StaUj  ex  reL  Beatty^  <?.  Omaha.,. <»  965 

Costs.    See  Trial,  8. 

1.  Bastardy  cases.    Jonee  v.  The  State, 210 

2.  Under  Sec  82,  code;  discretion  of  oourt    KepUy  v.  Irwin  300 

8.  liability  of  county  under  Sec  536,  criminal  code.  Dodge 
County  V,  Qregg «  305 

4.  Gounty  not  liable  for  defendant's  wituesses  in  cases  of 
felony.    HewerkUv.  Oage  Omniy 18 

Ootmty. 

1.  Not  liable  for  costs  of  defendant's  witnesses  in  cases  of 
felony.    HewerJde  v.  Oage  County 94 

9.  Estimate  of  taxes  should  not  include  warrants  which 
have  not  been  paid  out  of  former  levies.  The  State  v.  Cfoe- 
perCoufUy 99 

8.  Mandamus  lies  to  compel  commiasionecs  to  include  in  the 
estimate  a  sufficient  amount,  within  the  limits  fixed  by 
law,  to  pay  claims  against  county.    Id. «    94 

4.  Begistering  and  certifying  bonds  issued  under  Laws  1877, 
924.  Gomp.  Stat,  325.    State  v.  Alexander 280 

6.  Donations  in  aid  of  railroads.  Spurek  v.  L.  dt  N.  W,  B. 
B.  Co 998 

6.  Liability  for  costs  under  sec  536  Grinunal  code.  Dodge 
County  V,  Qregg «  806 

7.  Waiver  of  service  of  process  by  chairman  of  county  board 
or  derk  not  effective  to  bring  county  into  court.  Bichard' 
mm  County  V.  MUee 314 

8L  Gounty  seat  contest;  allegations  of  fraud ;  pleading;  man- 
damus.   Bunter  v.  The  State ^  500 
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9.  GommisBionen  have  genenJ  sapervision  over  aooounts  of 
derk  aad  treasnier.    State  v.  Eherhardt 203 

Ctonrtr— County. 

L  Judgment  as  follows: ''  I  hereby  render  judgment  against 
plaintiffs  for  costs  herein.  Judgment  rendered  against 
plaintiff  for  costs."  Held,  Informal,  but  not  Yoid.  Marah 
v.Synder 8 

2.    Jurisdiction.     Brondberg  v.  Bahbott 617 

5.  Bill  of  exceptions.    Marskv.  Synder ..237 

Criminal  Law. 

L  Beoeiving  or  buying  of  stolen  goods,  with  intent  to  de- 
fraud the  owner,  is  not  an  accessory,  but  a  substantive  of- 
fense, and  a  conviction  may  be  had  without  re^rd  to  the 
person  who  stole  the  goods,  or  from  whom  they  were  re- 
ceived.    Levi  V,  The  State 1 

2.  It  is  not  necessary  to  show  that  the  goods  were  received 
from  the  thiefl    Id 1 

3.  And  where  received  at  several  times,  in  pursuance  of  a 
conspiracy  as  to  the  particular  goods,  the  values  of  the  re- 
ceptions may  be  aggregated  in  fixing  the  grade  of  the  of- 
fense.   Id 1 

4.  Jurors  are  not  judges  of  the  law  in  criminal  trials.  Far- 
fiek  V.  The  Stale 61 

6.  Presumption  from  act  done.    Id 61 

6.  Justifiable  homicide ;  self  defense ;  evidence.    Id 61 

7.  Sufficiency  of  proof  required.     Id 61 

a    Heasonable  doubt    Id 66,    67 

PoUnv.  The  State 540 

9.  Verdict  of  guilty  set  aside  where  evidence  &ils  to  show 
that  accused  committed  offense  charged.  Staman  v.  The 
State 68 

10.  Indictment  for  destroying  trees.    State  v.  FrUbnow 484 

IL    Sentence;  severity.    Hair  v.  The  State 605 

12.  Keeping  house  of  ill  fame;  evidence.    Drake  v.  State. „^  535 

13.  District  attorney  may  have  assistance  of  counsel  em- 
ployed on  private  account.    Polin  v.  The  State 540 

14.  Trial  for  murder;  refusal  of  court  to  order  pistol  dis- 
Ciharged;  evidence  of  criminal  intimacy  between  prisoner's 
wife  and  deceased;  insanity;  argument  of  counsel;  separa- 
tion of  jury.    Folin  V.  The  State 540 
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16.  If  one  charged  with  crime  have  the  mental  capacity  to 
distingaish  right  ftom  wrong  in  respect  to  the  particolar 
act  charged,  he  is  responsible.    Hart  v.  The  State 978 

16.  Murder  in  the  first  degree;  CTidence  necessary  to  oonTict. 
Simmermanv,  The  State £68 

17.  XTnlawftil  attempt  to  arrest;  resistance ;  jostifiable  homi- 
cide.   Jd 668 

Damages.   See  Tobtb. 

1.    Liability  of  railroads  for  MUing  stock  at  a  point  where 

line  is  not  fenced.     U.  P.  B.  B.  Ch.  v.  High 14 

B.  <ft  M.  B,  B.  Ch.  V.  Brinktnan ^    70 

a.  liability  of  railroads  for  destmction  of  property  cansed 
l^  overflow  of  water  and  ice  owing  to  faulty  plan  and  con- 
struction of  railway  bridge.     O.  <ft  B.  F.  B.  B.  Ch.  v,  Brovm  170 

8.    Remote  and  uncertain  in  case  stated.    Bridget «.  Lanham  368 

4.  To  animals ;  threats  of  defendant  to  shoot  plaintiff's  stock. 
BoloT  V.  WiUiama 886 

DedioatioiL 

L  A  dedication  of  property  by  the  state  to  a  priyate  corpo- 
ration in  trust  for  a  public  use  may  be  withdrawn  at  any 
time  before  its  acceptance.  The  bringing  of  an  action  to 
xecoyer  the  property  from  a  subeequent  donee  is  not  an  ao* 
ceptanoe.    Staie  Historiodl  AsaodaUon  v.  lAneolm 836 

Deed.   Ssb  Acknowledgment. 

Default.    See  Jtjstioe  of  the  Peace. 

Delivery.   See  Neqotiable  Insteximent,  4. 

DepositionB. 

1.  Certificate  of  notary  omitting  the  yennei  bat  containing 
county  and  state  where  deposition  was  taken,  Hdd^  Good. 
OUdden  «•  Moore. 86 

5^  When  in  the  taking  of  a  deposition  of  a  witness,  the  ad- 
yerse  party  has  appeared  and  cross-examined,  he  is  entitled 
to  the  benefit  of  the  deposition,  and  may  read  such  portions 
of  it  as  he  chooses,  without  being  compelled  to  read  the 
whole.    Converee  V,  Meyer 190 

8.  An  olj  ection  to  the  reading  of  a  deposition,  on  the  ground 
that  it  has  not  been  shown  that  the  personal  attendance  of 
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the  witness  could  not  be  procnied,  to  be  availing  mnst  be 
made  before  the  deposition  is  read.    Id 190 

4.    Should  be  embodied  in  bill  of  exceptions.  Kyle  v.  Chiae^  628 

Disoretion  of  Court. 

L  In  regard  to  alleged  prcjndioe  of  jnxor,  as  shown  by  oon- 
dnct  at  trial    B.  V,  B,  B.  v.  Boyse 130 

2.  Over  writs  and  piooess.     Qriffith  v.  Short 260 

3.  Oranting  continnanoe.    IngaUs  v»  Koble^ 272 

4.  Costs  under  sec.  82,  code.  K^pleyv.  Invin SCO 

5.  In  allowing  jury  to  take  instmctiona  to  jury  room.  Lan^ 
vorthy  v,  Connelly 845 

Dismissal.    Seb  Action,?. 

District  Attorney.    Seb  Criminal  Law,  13. 

Divorce. 

1.  A  decree  for  alimony  malring  it  a  lien  npon  the  defend- 
ant's real  estate,  Held^  So  far  eironeons,  and  reversed.  Bro- 
thertonv,  Brotherton 186 

Donation.    Sbb  Dedication.    Obant. 

IQeotment. 

L  The  obligor,  in  a  sapersedeas  undertaking  in  an  cjec^ 
ment  case  taken  on  error  to  the  supreme  oonrt,  conditioned 
to  pay  the  obligee  '*  the  value  of  the  use  and  occupation  of 
the  property  from  the  date  of  this  undertaking  until  the 
deliveiy  of  possession  "  in  case  of  affirmance.  Judgment 
affirmed  and  suit  on  undertaking.  Evidence,  that  at  the 
date  of  the  undertaking  the  property  consisted  of  one  and 
six  or  seven-tenths  acres  of  land  near  the  center  of  a  laige^ 
enclosed,  and  cultivated  field  without  improvements,  ex- 
cept a  root-house  of  but  nominal  value ;  but  some  time  after- 
wards parties  not  in  privity  with  either  party  to  the  said 
undertaking,  erected  two  small  fitime  dwelling  houses  on 
said  premises.    Hddy  That  plaintiff  could  only  recover  the 

'  rental  value  of  the  premises  without  the  houses  during  the 
occupancy  of  the  same  by  the  obligor  in  said  undertaking. 
Earbachv.  MiOer 9 

fL  Where  both  parties  claim  under  the  same  third  person, 
it  is  sufficient  prima  facie  to  prove  the  derivation  of  title 
from  him,  without  proving  his  title.     Barton  v,  Eriekeon...  164 
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du    Under  fiiots  stated  will  not  lie.    MeKeighan  v,  Hopkins  ...  381 
4.    Fmal  jadgment    Meglemerev.  BeU 378 

Slootioiu 

1.    Bond  on  appeal  in  contested  election,  need  not  be  sigDed 
l^  appellant     Clark  n.  Strong 228 

Eminent  Domain.    See  Oonstitutiokal  Law.    Railboadb. 

Equalisation.    See  Tazbb. 

Equity.    See  Injxtkction. 

!•  On  facts  stated,  Eddy  That  plaintiff  was  not  entitled  to 
relief:    Fried  v.  Stone -  398 

3.    Will  not  relieye  judgment  at  law.    JMon  v.  Jones 428 

Estoppel.    See  Appeal,  4.    Res  Abjxtdioata. 

!•  In  a  snit  brought  on  an  undertaking  entered  into  for  the 
purpose  of  appealing  from  the  judgment  of  a  justice  of  the 
peace,  Held,  That  the  defendants  were  estopped  to  deny 
that  an  appeal  had  been  taken  in  the  case,  in  contradiction 
of  their  undertaking,  executed  in  conformity  to  the  statute, 
fbr  the  purpose  of  perfecting  an  appeal,  although  no  apx>eal 
lay  ftom  the  judgment  of  the  justice.  Gudtner  v.  KUpat- 
tick ..847 

2.    By  acts  in  pais.    Fried  v.  Stone 402 

Evidenoe. 

1.  Where  an  account  is  admitted  to  be  correct^  but  it  is  al- 
leged that  it  is  paid,  the  burden  of  proof  is  upon  the  de- 
fendant to  prove  x>ayment.    Magenau  v.  JBeU 7 

5.  Letter  press  copies  of  letters.     Ward  v.  Beale 114 

8»  Parol,  inadmissible  to  explain  written  contract  Tootle  v. 
Blgutter 168 

4.    Of  child  to  establish  its  parentage.    Oometoek  v.  State 205 

6.  Rape;  emission  presumed  from  fiict  of  penetration,    lii...  205 

6.  Effect  of  testimony  of  prisoner  and  failure  to  testiQr.    Id,  205 

7.  Alleged  illegality  in  assessment  of  proper^  ^r  taxation; ' 
burden  of  proof.     Towlev.HoU 222 

8.  Irreleyant  testimony  on  trial  of  action  for  piloe  of  wind 
mill  sold  with  warranty.     Marsh  v,  Synder 237 

9.  The  oral  declarations  of  the  commissioners  of  the  state^ 
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who  located,  soireyed,  and  platted  the  city  of  Lincoln,  are 
not  competent  eyidenoe  to  prove  the  purpose  for  which  the 
leflervation  of  a  block  was  made.  This  could  be  proyed 
only  by  the  plat  and  report  of  the  commissioneis,  together 
with  the  act  of  the  legislature  confirming  them.  SUUe  Eia- 
laHeal  Association  V.  City  of  Lincoln 336 

10.  Where  eyidence  offered  at  a  trial  can  have  no  legitimate 
bearing  on  any  matter  pat  in  issue  by  the  pleadings,  it  is 
immaterial,  and  its  ezduBion  is  proper.    Id 336 

11.  In  an  action  for  the  value  of  a  colt  alleged  to  have  been 
ii\jured  by  the  defendant,  the  only  evidence  to  sustain  the 
action  was  a  threat  of  the  defendant  to  shoot  the  plaintiff's 
stock  if  he  did  not  keep  it  at  home,  and  the  fact  that  the 
ii^ured  animal  was  found  on  the  defendant's  premises.  The 
jury  having  found  for  the  defendant,  Hddf  That  as  there 
was  no  testimony  tending  to  show  that  the  defendant  com- 
mitted the  ii]jury,  the  verdict  would  not  be  set  aside.    JSo- 

ktr  V,  Williams 386 

12.  Application  of  rule  of  res  adjudicata.    Densmore  v.  Tomer  392 

13.  Hypothetical  questions;  testimony  of  non-experts.  0^- 
Barav.  WeUs 403 

14.  When  paper  destroyed.     Hawley  v,  Robeson ..435 

15.  Opinion  and  estimate  of  witness,  as  to  amount  of  dam- 
age, not  admissible.    B.  <&  M,  £.  B.  v,  Beebe 463 

16.  Keeping  house  of  ill  fame.    Drake  v.  The  State 535 

17.  Murder;  refusal  of  court  to  order  revolver  discharged; 
evidence  of  criminal  intimacy  between  prisoner's  wife  and 
deceased;  insanity;  reasonable  doubt.    Polin  v.  The  State.,,  540 

18.  Murder  in  first  degree.    Simmerman  v.  The  State 668 

Ezoeption. 

1.  To  admission  of  evidence  necessary.  B.  V,  B,  B,  Co.  v, 
Boyse 130 

2.  To  illegal  testimony  not  waived  by  cross-examination. 
Marsh  V,  Synder 237 

Felony.    Seb  Cbiminal  Law. 
Fences. 

1.    Duty  of  railroads.     U,  P.  B.  B.  Co,  v.  High 14 

B,  <fe  M.  B.  B.  Co,'v,  Brinkman 70 

Final  Order.    See  Judgment. 
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nndiiig. 

1.    Under  sec  297,  code.    EaOer  o.  Bkuo 105 

%    Inieplevin.    Degering  v.  Flick ^ 448,  450 

3.    ArbitntoiB.    8ide9  v,  BrendUngtr. 491 

Forcible  Entry  and  Detention. 

1.  A  party  who  has  never  been  in  possession  of  land  cannot 
niftinfftiTi  an  action  against  the  owner  of  the  fee  for  an  al- 
leged forcible  entry  and  detention.    HdUer  v.  Blaeo ...•  195 

5.  Notice  to  qnit  may  be  served  after  as  well  as  before  expl- 
ntionoftenn.    fiowZeyv.  Bobtmm... -•  435 

Foreclosure.   See  Judioiax  Salb.    Hobtoaos.    Tazsb. 

Fraud. 

1.  The  statute  of  frauds  relative  to  the  sale  of  land  will  not 
enable  one  who  has  accepted  a  conveyance  of  real  estate  to 
escape  paying  for  it  simply  because  the  contract  of  pur- 
chase was  not  in  writing.    QcUejf  o.  QaUey 174 

2.  Under  11th  section  of  statute,  where  goods  sold  are  left 
in  possession  of  seller,  burden  of  proof  is  on  purchaser  to 
show  ftofia  ./S<2e  sale.    Dentmorev,  Tomer 399 

3.  Term'* creditors"  defined.    Id, 393 

Garnishment.    8eb  Attachmbnt. 

L    Rights  of  garnishee.    Fitzgerald  fi,  HdOingewnik, 189 

9;  Equity  of  redemption  in  mortgaged  personalty  is  subject 
to.    Bumham  v.DoolUOe 214 

8.    Summons  in;  affidavit  of  mere  belief  sufficienti    J<2......  216 

4.  In  aid  of  execution ;  personal  judgmeni  against  garnishee 
not  allowed,  but  order  to  i>ay,  etc     Clark  9.  Foxworihg,..,,  241 

6.  If  personal  judgment  is  sought,  personal  action  must  be 
had,  sec  225  code.    Id 241 

e.    Summons  in;  no  indorsement  neoessaiy.    Id 241 

Grand  Jury.    Ssb  Jubobs. 

Grant.    Seb  Dedication. 

1.  The  word  "  daim  "  in  IT.  S.  land  grant  to  B.  &  M.  R  B. 
Go.  is  not  restricted  to  such  claims  as  shall  afterwards  ripen 
into  perfect  titles,  but  includes  all  that  are  made  in  due 
form,  whether  they  are  afterwards  either  perfected,  aband- 
oned, or  forfeited,  or  not.    B.  dt  M.  B.  B.  Co,  v.  Abink 96 
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S.  To  B.&  M.  B.R.  wa6  of  a  present  interest  and  notice  from 
the  passage  of  thie  act  to  all  persons  dealing  with  pnblio 
lands,  within  the  prescribed  limits,  of  the  company's  inter- 
est therein.  And  where  after  one  location  of  its  road,  the 
railroad  company  changed  its  line  pnrsoant  to  the  act  of 
congress,  ffeld^  That  a  purchaser  of  land  ftom  the  United 
States,  after  the  passage  of  the  act,  took  it  subject  to  the 
light  of  way  under  the  new  location  afterwards  made.  £i- 
derv.B.dtM.E.  £.  Co 120 

Gtiaraiity.    See  Negotiable  Instbttments,  5. 

1.  A  guaranty  in  these  words,  ^  Please  let  Mr.  John  New- 
man have  credit  for  goods  to  the  amount  of  one  hundred 
dollars,  and  for  the  payment  of  which  I  hold  myself  re- 
sponsible,-' Held,  To  be  a  continuing  guaranty,  and  the  lim- 
itation therein  is  as  to  the  amount  for  which  the  guarantor 
will  hold  himself  liable,  and  not  as  to  the  credit  to  be  giyen. 
TooUe  V.  ElguUer 168 

%  Where  the  leading  object  of  a  party  promising  to  pay  the 
debt  of  another  is  to  promote  his  own  interests,  and  not  to 
become  guarantor,  and  the  promise  is  made  on  sufficient 
consideration,  it  will  be  valid  although  not  in  writing.  In 
such  case  the  promissor  assumes  the  payment  of  the  debt. 
Fitzgerald  v.  Morrisey 108 

Homestead  under  IT.  S.  Law. 

1.  Mortgage  on,  prior  to  patent.    Blanchard  v.  Jamison 246 

2.  Mortgage  on,  prior  to  patent ;  grantqir  of  mortgagor  by 
quit  claim  cannot  question  validity  of  mortgage.  Farffif  v. 
MctryvM/n •  613 

Homicide.    See  Criminal  Law. 

Husband  and  Wife. 

1«  The  agreement  by  a  husband  that  his  wife  will  execute 
a  mortgage  upon  real  estate  held  in  her  name  and  to  which 
she  claims  title,  will  not  be  enforced  against  her  where 
there  is  no  proof  that  she  authorized  the  contract.  Nelson 
9.  Bevina 163 

9;  Where  satis&ction  of  a  mortgage  due  in  three  years,  exe- 
cuted by  a  wife  upon  her  real  estate,  was  entered  of  record 
by  the  mortgagee  upon  the  promise  of  the  husband  that  his 
wife  would  execute  a  mortgage  due  in  one  year,  upon  the 
failure  to  execute  the  mortgage,  Hddy  That  the  satisfikction 
would  be  setaside.    Id 163 
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3.  Separate  property  of  wife  not  liable  fbr  any  debt  of  hus- 
band.   Spdiman  v.DaioU 98S 

Indiotment.    See  Titubb  ov  Gbucbs. 

Ii^anotioiL    See  Equity.    Railboads,  12. 

L  AflsignoT  cannot  maintain  against  attachment  creditor. 
AMon  «.  JoneB 426 

2.  Defendant  in  attachment  snit,  cannot  maintain,  against 
sale  of  attached  property.    Id 426 

iDBaiiity. 

1.  As  a  defense ;  testimony  of  experts.    PoZtn  v.  The  StaU.-  640 

Ixustraotions  to  Jury. 

1«  Sayings  of  law  writers  as  to  policy  of  law  in  pnnishing 
criminals,  not  essential  parts.    Parrith  f.  The  8UUe^ 60 

2.  Should  be  few,  couched  in  plain,  simple  language,  and 
conform  to  principles  and  policy  of  the  law.    Id 00 

3.  Not  error  to  refuse  to  give,  though  correct  in  prindiftle,  if 
not  warranted  by  the  evidence.    Id 61 

4.  Detached  portions  not  technically  correct  will  not  invali- 
date or  lead  to  reversal  of  judgment  if  whole  charge  taken 
together  gives  the  law  fairly  and  vnthout  prejudice  to  pris- 
oner.   Id 61 

6.  Should  be  confined  to  evidence  and  law  applicable  there- 
to; if  given  on  an  abstract  proposition  of  law,  or  point  not 
in  the  case,  and  verdict  is  supported  by  the  proof  made, 
judgment  will  not  be  disturbed.     Lamb  v.  Sbtdddm 105 

6.  Erroneous,  but  without  prejudice.    Convene  v.  Mejfer,,,^  191 

7.  When  given  as  &vorable  as  those  requested,  refusal  is 
not  error.     Comstock  v.  The  Slate 206 

8.  Taking  instructions  to  jury  room.  Langworthjf  o.  G9»- 
neUy 340 

0.  Uncalled  for  by  evidence,  if  i  ot  prejudicial,  verdict  will 
not  be  set  aside.    O^Hara  v.  WeUs 403 

10.  Objection  that  instruction  is  not  explicit  in  civil  cases 
not  regarded  unless  the  matter  were  brought  to  the  atten- 
tion of  the  trial  court  by  a  request  fbr  one  that  was  satls- 
fiactory.     B,  <St  M.  R.  R.  v.  ScMuniz 421 

11.  Assuming  proof  of  a  material  &ct  on  which  there  is  a 
con flict  of  testimony,  erroneous.     Paine  v.  KoH 580 
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Interest.    See  XTsuby. 

Zntemal  Improvements. 

1.    Water  grist  mill  is  a  work  ofl    TVooer  v.  Merrick  CkmiOy^  9an 

Judgment.    See  CJoubt— County,  1. 

1.  Opening  judgment,  sec  82,  dvil  code;  finding  of  distriot 
court  not  distorbed  unless  clearly  wrong;  discretion  of 
court  as  to  ooets.    Kepley  v,  Irwin, 300 

2.  Relief  provided  by  sec.  82,  civil  code,  is  a  right  earned 
by  the  defendant,  by  claiming  the  same,  and  doing  the 
things  therein  required  of  him  within  the  time  limited  by 
statute,  and  is  not  a  question  of  power  on  the  part  of  the 
court.    Savage  V,  Aiken 815 

3.  Judgment  Seld  Not  final  and  cause  remanded  for  Judg- 
ment.   Meglemere  V.  BeU 377 

4.  Judgment  of  non-suit  not  conclusive  and  final  on  merits. 
Cheney  v.  Cooper 418 

5.  Order  vacating  judgment  during  term  at  which  rendered, 
not  final.    Brown  v.  Edgerton 463 

6.  Order  to  attorney  to  pay  money  into  court  is  finaL  Bald' 
win  V.  Foes 455 

7.  Amercement  of  sheriff.    McNee  v,  SewelU 532 

8.  For  review  in  supreme  court;  authentication.  Folin  v. 
The  State 541 

Judicial  Sale. 

L  Land  taken  by  attachment;  sale  same  as  upon  execution. 
HeUner  v.  Behm 219 

8.    Error  in  description.    Id. 219 

8.    Not  set  aside  because  order  ia  simply  erroneous.    Id 219 

4.  Appearance  and  filing  objections  to  confirmation  waives 
defects  in  notice  of  sale.    Id 219 

5.  Order  of  confirmation  cannot  be  attacked  collu  erally.  Mc- 
Keiffhan  v,  Hopkins m  361 

6.  Foreclosure;  sale  to  appraiser;  fraud;  redemption.    Id 361 

7.  Order  of  sale  in  foreclosure  of  mortgage  not  necessary. 
Fried  v.  Stone 402 

8.  Vacating  appraisement;  if  not  vacated  second  one  cannot 
be  made  until  property  has  been  twice  offered  for  sale  and 
not  sold  for  want  of  bidders.    Hubbard  v.  Draper 500 

9.  A  sale  made  in  view  of  a  second  and  unauthorized  ap- 
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pndaement  is  not  of  itself  saffideiit  groimd  fbr  setting  it 
aside  when  in  &ct  it  conformB  to  a  prior  and  Talid  one  as 
to  the  price  realized.  In  soch  case  the  error  ia  mthoat 
prqlndice.    Id GOO 

JuriBdiotion. 

1.  Action  against  maker  and  endorsers  of  note,  where 
brought;  summons  how  serred.  Feanon  v.  K<m&a»  Marin- 
faetuiring  Co 211 

9l    Overpersonof  appellant  on  appeal    Id ^211 

8.  Granting  license  to  guardian  to  sell  real  estate  of  ward. 
Dietricha  v.  L,  iSf  N,  W.  B,  B.  Co 356 

4.    County  court    Brondberg  v,  BdbbaU 517 

6.  Appellate  court  cannot  acquire,  of  suttject  matter,  if  lower 
court  had  not.    Id 517 

fi.  Want  of,  of  subject  matter,  cannot  be  waived  by  parties. 
Id 518 

7.  Ofsubject  matter  and  of  person;  difference  stated.    Id..,  518 

8.  Amercement  of  sheriff.    MeNeev.SeweU ..533 

0.    Foreclosing  tax  lien.    McNiahv.  Perrine ..582 

Juron. 

!•  Discretion  of  oourt  in  regard  to  alleged  prejudice  of  Juror 
as  shown  by  conduct  and  appearance  at  triaL  B.  V.  B.  B. 
v.Bo3fae 130 

2.  A  person  who  belongs  to  a  religious  denomination,  as  the 
Lutheran,  is  not  thereby  precluded  from  sitting  as  a  Juror 
in  a  case  where  a  church  organization  of  the  same  denomi- 
nation, of  which  he  is  not  a  member,  is  a  party-  Barbm  9. 
EriekBon 164 

3.  Competency;  whole  of  examination  and  answers  should 

be  considered  together.    B,  A  M.  B.  B.  v.  Be^ 463 

4.  Selection  of  grand  jury.    Drake  v.  The  Stale 536 

Folinv.  The  State 540 

6.  Venire;  omission  of  official  title  of  clerk  does  not  iuTali- 
date.    Drake  9.  The  State 536 

6.  Non-residence  of  grand  juror  in  precinct  from  which 
drawn.    IWnv.  The  State 540 

7.  Separation  during  criminal  trial.    Id ..541 

6.  Must  be  elector  of  county;  presumption  as  to  qualificfr- 
tlona    ffartv.  The  State 672 
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Justice  of  the  Peace. 

1.  Trial  had  at  1  P.M.,  case  taken  under  advisement^  and 
judgment  rendered  8:30  A.M.  next  day.  Held,  That  judg- 
ment was  rendered  *' immediately"  within  meaning  of  sec. 
1002  code.    Suff  v.  BahboU 160 

2.  Defendant  entering  appearance,  but  not  appearing  on  day 
of  trial,  is  not  entitled  to  have  judgment  against  him  set 
aside.    Sec  1001  code.    Raymond  v.  Strine 236 

3.  Defendant  entitled  to  one  hour  in  which  to  api>ear,  and 
trial  should  not  be  had  until  that  time  has  elapsed.  Ai^ 
drews  v,  MtUlin 248 

4.  But  if  judgment  be  rendered  before  the  expiration  of  the 
hour,  and  the  defendant  does  not  thereafter  appear,  and  it  is 
apparent  that  there  is  no  defense  to  the  action,  it  is  error 
without  prejudice.     Wdla  v.  Turner 446 

5.  Failure  to  file  bill  of  particulars  of  set-off.  Andrews  v. 
MuUin .,  25a 

6.  Proof  of  execution  of  bond,  note,  etc. ,  not  required.    Id^  260^ 

7.  Appeal  from  judgment  by  de&ult    OtuUner  v.  KUpatriek  350 

8.  Note  held  sufficient  bill  of  particulars.     Wells  v.  Turner^  445 

9.  Haying  possession  of  evidence  of  indebtedness  may  ren- 
der judgment  in  absence  of  parties.    Id 445 

10.  Finding  and  judgment  in  replcTin  suits.  Degering  v. 
Flick 448,  450 

11.  Proceedings  liberally  construed.    Id 449 

12.  Wrongful  issuance  of  attachment;  liability.  Souse  v, 
WrigU 46T 

13.  Bill  of  exceptions.    Bowleg  v,  Uobesun 43& 

Iiands— Public.    See  Gbant.    Homestbad. 

1.    Mortgage  on  government  homestead  prior  to  patent.  Blcmr 

chard  v,  Jamison 24^ 

Forgy  v.  Merryman 513 

Landlord  and  Tenant.    See  Fobciblb  Entry  and  Dbten- 
TIOH.    Ekplevin,  7. 

Legislature. 

1.    Clerks  to  committees  unauthorized.    State  v,  WaUiehs 43d 

Lex  Loci.    See  Negotiablb  Instbttmknts,  1. 

Lien.    See  Mobtgagb — Real  Pbopebtt,  2. 
41 
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Iiimitations. 

1.  Part  payment  on  piomiBBOiy  note  zemoYeB  bar  of  atatatou 
Sornberger  v.  Lee I93 

2.  The  receipt  and  indorsement  on  promiaaory  note  by  the 
holder  of  money  realized  from  a  collateral  left  with  him  by 
the  maker  for  that  purpose,  will  remove  the  bar  of  the 
statute.    Id 193 

3.  Dismissal,  without  a  hearing  on  merits,  not  a  bar.  CA0- 
neif V.Cooper •. 415 

4.  Action  on  mortgage  in  ten  years.    Id 415 

6.    Proceedings  in  error.    HoUenbeck  «.  TarhingUin^ 430 

Idnooln.    See  Evidengb. 

Liqaors. 

1.  Power  of  cily  council;  ordinance  closing  saloons  at  10 
P.M.    ExParU  Wolf 84 

Mandamus. 
1,    Writ  lies: 

(a)  Against  county  commissioners  to  include  in  estimate 
of  taxes  sufficient,  within  limits  fixed  by  law,  to  pay 
claims  against  the  counlr^.  The  Staiev.Go^^Countj.,    28 

(()  Only  when  relator  has  a  clear  legal  right  to  the  per- 
formance by  the  respondents  of  the  particular  duly 
sought  to  be  enforced,  and  that  he  has  no  adequate 
remedy  at  law.     The  StatCy  ex  rd.  BeaUif,  v.  Omaha ...  SM 

(e)  To  compel  officers  to  remove  and  hold  offices  at  new 
county  seat;  allegations  of  fraud,  and  illegal  voting 
without  statement  of  £EiiCts,  no  defense.    SutUer  v.  The 

State 506 

(d)  Against  board  of  equalization.  Sumner  ACo.v,  Cot- 
fax  County 585 

8.  Demand  must  be  made  of  county  clerks  and  treasarerB 
to  keep  books  in  a  particular  manner  before  action  lies. 
State,  ex  rel.  Tutton,v.  Eberhardt 801 

3.  Defense  to  mandamus  requiring  officers  to  remove  to  new 
county  seat;  bribery  of  voters  must  be  pleaded  to  be 
available.    Hunter  v.  The  State 506 

Married  Women.       See  Husband  akd  Wifb. 

MiUa  and  Mill  Dams. 

1.    Power  of  legislature.     Traver  v,  Merrick  OowUy 338 
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S.  Damages  for  want  of  nae  of  mill,  and  the  building  of 
wUch  was  claimed  to  have  been  delayed.  Sdd^  Too  re- 
mote and  nnoertain.    Bridges  V,  Lanham 809 

Mistake. 

1.    OfiSict    LangworOi^v.  CkmneUy 347 

Mortgage — Chattels. 

1.  Contest  between  mortgagee  and  execatlon  creditors; 
facts  stated.    Stttart  v.  Alexander 87 

Mortgage— Real  Property. 

1.  Action  to  vacate  a  decree  of  foredosnre,  correct  a  mis- 
take, and  foreclose  mortgage;  deceit  by  attorney;  carry- 
ing  on  suit  without  knowledge  or  authority  of  plaintifll 
McDotoeUv.  Gregory •    83 

2.  Rights  of  purchaser  at  foreclosure  sale  oyer  assignee  of 
judgment,  which  is  a  lien  on  premises.  White  v.  Bart' 
leU 320 

3.  Parties  in  actions  of  foreclosure.    Id 320 

4.  Sale  under  foreclosure  to  appraiser;  fraudulent  appraise- 
ment; ejectment  will  not  lie,  but  owner  ])ermitted  to  re- 
deem.   McKeighanv.  Hopkins 361 

5.  U.  S.  Homestead.    Blanckardv»Jamiaon 246 

Forgy  v.  Merryman 518 

Municipal.        See  Cobporation. 

Murder.       See  Cbimikal  Law. 

Negligence.    Seb  Railboads.    Tobts. 

1.  Facts  stated  and  owner  of  land  hdd  guilty  of  negligencs 
in  the  keeping  of  a  vicious  bull  near  a  path,  along  which 
persons  were  accustomed  to  travel  (though  not  laid  out  as 
a  public  highway),  and  liable  to  administrator  for  death  of 
intestate  caused  by  said  animal.     Olidden  v.  Moore 84 

Negotiable  Instruments. 

1.  The  validity  of  a  promissory  note  made  in  Nebraska,  but 
payable  in  New  York,  is  to  be  determined  by  the  laws  of 
Nebraska.     Joslinv.  MiUer  91 

2.  The  holder  of  a  collateral  security  for  the  i)ayment  of  a 
promissory  note,  without  special  contract  to  that  effect. 
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need  not  convert  and  apply  the  said  collateral  before  bring- 
ing snit  on  the  note.    Lormer  V.  Bain 178 

8.  Promiflsoiy  note ;  obtaining  signatore  by  mark  thiongh 
fraud;  effect;  eyidenoe.     OriffUhv.  Short 259 

4t  Accommodation  note;  indorsement  by  payee;  deliveiy; 
payment  not  presumed.    Morria  v.  Morion 358 

0.  Promissory  note ;  indorsement  of  guaranty  and  waiyer  of 
notice  of  protest;  possession  evidence  of  title.  State  Net- 
Honal  Bank  v,  Haylen 480 

6.  Lost  alter  due ;  recovery  may  be  had  in  court  of  law. 
Mowery  v.  Mast 510 

7.  Memorandum  on  back  of  note.     GrimUon  v.  EusaeU 521 

8.  Promissory  note  payable  on  certain  conditions,  not  a  nego- 
tiable note.    Id 522 

9.  Promissory  note;  consideration  inquired  into,  when.  Ken- 
nedy V.  Goodman 585 

Kew  Trial.    Sbb  Tbial. 

Kuisanoe. 

1.  Temporary  obstructions  in  street    l^ate  v.  Omaha, 265 

2.  Indictment  for;  evidence.    Drake  v.  The  State 535 

Otajeotions.    Seb  Exceptions. 

Oooupying  Claimants. 

1«  Action  for  mesne  profits;  allowance  to  (onajIdlepurchaBer; 
permanent  improvements;  rents  and  profits.  Harbaeh  «• 
MUUr •    12 

Parent  and  Child. 

L  Child  competent  to  testier  as  to  its  parentage.  Oomrtodt 
V.  The  State 205 

Parties. 

L    Foreclosure  of  mortgage.     White  v,  BarHeti 320 

Partnership. 

1.  Pleading  in  action  to  subject  individual  property  of 
members  to  payment  of  judgment  against  firm.  Leaeh  9. 
MUbum  Wagon  Co 106 

2.  Qusere,  whether  an  action  can  be  brought  against  one 
member  of  a  firm  alone  upon  a  joint  obligation.    Id 109 
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Patent  Bights. 

1.    Act  lelative  to  sale  of,  Seldy  Void.     TFileh  v.  Phapa 134 

Payment.       See  Evidence. 

1.  Certificate  of  deposit  in  bank.     Cedar  Oounlsf  v.  Jenal 256 

2.  Mistake  of  fiMst    Langvoorthy  v.  ConneUy 347 

Physician. 

1.  "Where  no  special  agreement  is  made  with  a  physician  or 
surgeon  respecting  his  services,  the  law  implies  an  under- 
taking on  his  part  simply  that  he  will  exercise  a  reason- 
able degree  of  care  and  skill  in  the  treatment  of  his  pa- 
tient, not  that  he  will  effect  a  perfect  core.  O^Hara  o. 
WeOs 403 

Pleading. 

1.  In  replevin,  on  appeal  from  justice,  no  hill  of  particulars 
haying  been  filed,  and  no  objections  on  that  account,  peti- 
tion described  property  differently  than  afiSdavit  of  plain- 
tiff in  justice's  court,  Held,  No  departure.  School  Diih 
truA  No.  S6  v.  Mclntie 46 

2.  Ou  appeal,  petition  filed;  answer  in  nature  of  plea  to  gen- 
eral issue;  and  motion  by  defendant  to  strike  petition  be- 
cause it  set  forth  a  different  cause  of  action  than  that  set 
forth  in  court  below.  Held,  That  motion  should  have  been 
overruled.      Id 46 

3.  In  action  to  subject  individual  property  of  members  of 
partnership  to  payment  of  judgment  against  firm.    Leojcih 

V.  Milbum  Wagon  Co 106 

4.  Submitting  cause  on  pleadings  without  evidence;  effect 
Blanchard  v.  Jamison 244 

6.  An  admission  in  a  reply  that  the  title  to  certain  lands 
mortgaged  was  at  the  time  of  the  execution  of  the  mort- 
gage in  the  United  States,  is  not  a  valid  defense,  provided 
the  mortgagor  afterwards  acquired  title  to  the  same.    Id,.  244 

6.  On  appeal  from  award  of  damages  for  right  of  way.  Oer- 

*  rard  v.  0.,  N.  <fe  B.  H.  B.  B 271 

7.  Setting  out  cause  of  action  unflor  soc.  71,  Gen.  Stat.,  f>24. 
Kaeiser  V,  NuckoUs  County 277 

8.  Presumption  that  pleader  states  case  as  fiaivorably  as 
facts  warrant.     Humphries  v.  Spafford -188 

9.  Amendment  in  supreme  court.     Id 488 
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Praotioe  in  Supreme  Court. 

I.  On  motion  to  dismiss  i)etition  in  error  because  there  was 
no  final  judgment  in  county  court,  fiom  which  cause  had 
been  taken  on  error  to  district  court,  Hdd,  That  objection 
to  form  of  judgment  should  have  been  first  made  in  dia- 
tcict  court.    Marsh  V.  Sjptder ^^^      8 

%  Motion  for  rehearing  must  specii^  distinctiy  the  grounds 
upon  which  it  is  based.     Spencer  v.  ThisUe 21 

8.  Bill  of  exceptions  necessary  to  enable  court  to  review 
alleged  errors  occurring  at  trial.     Edwards  v.  Kearney 83 

4.  But  the  want  of  a  bill  of  exceptions  or  a  motion  fbr  a 
new  trial  is  not  sufiicient  to  warrant  a  summary  dismissal 

of  proceedings  in  error.     Baldmn  v,  Foss 453 

JSoUenbeck  v.  Tarkington 430 

5.  Judgment  affirmed  when  evidence  conflicting,  if  it  be 
sufficient  to  support  finding.      OaUey  v.  GaUei/ 174 

fi.  Or  unless  it  is  dear  that  weight  of  evidence  is  against  it. 
Carles  V,  Ashby 251 

7.  Taking  an  order  for  leave  to  plead  in  the  district  court 
after  an  erroneous  reversal  of  the  judgment  of  a  justice  of 
the  peace,  the  order  being  afterwards  vacated,  is  not  a 
waiver  of  the  error,  nor  does  it  estop  a  party  fix)m  prose- 
cuting error  to  this  court  on  the  judgment  of  reversal. 
Baymond  v.  Strinc 236 

8.  After  verdict  for  defendant,  in  a  suit  on  a  note  of  $1,500, 
plaintiff  assigned  for  error  that  he  was  entitled  to  judg- 
ment for  thirty  dollars,  borrowed  money,  but  did  not  offer 
to  amend  his  petition.  Judgment  for  defendant  affirmed. 
Qrifflth  V,  Short 261 

9.  Transcript  should  contain  pleadings  constituting  issue 
tried  below.  Aliter,  judgment  will  be  affirmed.  Galley  «. 
Knapp 262 

10.  Judgment  Uddj  Not  final,  and  cause  remanded  for  judg- 
men.     Mcglemere  v.  Bell 377 

II.  The  title  to  the  land  in  controversy  having  been  obtained 
by  the  plaintiff  in  error  through  a  conveyance  from  the  de- 
fendant, in  whom  it  was  found  to  be,  by  the  judgment 
sought  to  have  reversed,  to  the  end  that  the  litigation  may 
cease,  and  each  party  left  secure  in  his  rights,  it  is  or- 
dered that  the  petition  in  error  be  dismissed  at  the  costs  of 
the  plaintiff  in  error.     Fanko  o.  JrtrtTi 419 

12.  Motion  to  dismiss  not  sustainable,  when;  limitation  on 
commencement  of  proceedinga  in  error.  ffoUcnbeck  v. 
Tarkington «  430 
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13.  Objectiontobillof  exceptions,  not  considered,  when.  Id.  430 
Hawley  v.  Boheaon 435 

14.  Amendment  of  pleadings.     Mumphriea  v.  Spafford 488 

15.  Authentication  of  judgment  of  district  conrt.  PoUn  v. 
The  State 541 

16.  Bill  of  exceptions,  on  part  of  the  state,  not  presented  as 
provided  by  sees.  515-517,  criminal  code,  will  be  dis- 
missed.   State  V.  Halphrey 578 

Precinct. 

1.  Condition  of  proposition  to  issue  bonds  to  railroad  com- 
pany.    Toumsend  V.  Lamb 334 

Principal  and  Agent. 

1.  A  letter  from  a  principal  to  his  agent  directing  a  sale  of 
his  real  estate  is  sufficient  authority  to  the  agent  to  sell  such 
property  according  to  the  terms  of  the  writing ;  but  if  the 
authority  is  denied,  and  the  letter  is  lost,  its  contents  must 
be  clearly  proTcd  to  sustain  a  contract  made  by  the  agent 
Stadleman  v.  FUzgerald 280 

Principal  and  Surety.    See  Titlbb  of  Officebs. 

Process. 

1.  Protection  to  officer  executing  writ  of  replevin.  PhUipe 
v.Spotts 139 

Promissory  Note.    See  Negotiable  Instbtjments. 
Public  Land.    See  Homestead.    Lands. 

Bailroads. 

1.  Liability  for  damage  to  stock ;  duty  of  company  to  fence 
along  line  of  road;  negligence;  evidence.     U.  P.  £.  B.  Co, 

v.High 14 

B.  dt  M,  B,  B.  Co,  17.  Brinkman 70 

2.  Selling  tickets  at  reduced  rates ;  third  party  cannot  travel 
thereon,  and  if  expelled  from  cars  cannot  recover  damages. 
Postv,  a  i&N,  W.  B.B,  Co 110 

8.  Non-transferable  tickets  in  hands  of  third  parties  should 
not  be  taken  up  by  conductor,  but  he  should  merely  revise 
to  receive  it;  measure  of  damages.    Id 110 

4.    Liability  for  damages  in  destruction  of  property  caused  by 
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orerflofw  of  water  and  ice  from  ^oltj  plan  and  consfcmdioii 
of  railway  bridge.     O.  <l^  B,  V.B.  B.  Co.  v.  Broum^ 170 

6.  Kot  required  to  place  guards  aronnd  a  cat  in  city  limitB, 
away  from  public  thoroughfare.     Clary  v.  B.  dt  M.  B.  B.^  2SI 

6w  On  appeal  from  aaseasment  of  damages  for  right  of  way, 
company  cannot  disprove  the  title  of  the  x>erBon  to  whom 
the  damages  were  awarded  without  pleading  his  want  of 

title.     Qerrard  v.  0.,  N,  <fc  B,  R,  B,  B.  Co 270 

Dietrichsv.  L,  <^ K  W.  B.  B.Co 359 

• 

7*  Public  donations  to  aid  in  the  building  of  railroads  can 
be  made  only  by  the  people  themfielves,  by  means  of  an 
election  properly  called  and  held.  S^rek  v.  L,  <ft  N,  W. 
B.B 

8.  The  people  cannot  delegate  to  the  county  oommisBionen 
the  authority  to  determine  which  of  two  companies  shall 
be  the  recipient  of  aid  Toted.    Id 

0.    Entitled  to  the  exclusive  use  of  its  grounds,  except  at 
lawful  crossings  of  public  and  private  ways.    Without  a 
'  breach  of  legal  duty,  it  is  not  guilty  of  actionable  negli- 
gence.   0.  dtB.  V.  B.  B,  V,  Martin. 

10.  Facts  of  the  case  examined,  and  Hdd,  Not  to  warrant  a 
lecoveiy  of  damages.    Id 

11.  Precinct  bonds  in  aid  of;  condition  of  proposition.  Totm^ 
send  V.  Lanib 3SM 

12.  The  &ct  that  proceedings  to  condemn  land  to  the  use  of 
a  railroad  were  taken  and  prosecuted  by  direction  of  the 
lessee  of  the  road,  but  in  the  name  of  the  lessor,  Sieldf  Not 
a  sufficient  ground  for  enjoining  them  at  the  suit  of  the 
owner.    OaUachalk  v,  L,  A  N.  W.  B.  B.  Co 880 

13.  Eminent  domain;  owner  of  land  and  persons  residing  in 
yicinity  are  competent  witnesses  on  question  of  its  value. 

B.  <fe  M.B,  B,  V.  SdUuniz ^ 421 

14.  Ix^juiy  to  growing  crops ;  evidence ;  damages  for  right  of 
way ;  what  appeal  to  district  court  brings  up.    Id 4S1 

16.  Damage  to  timber  by  fire ;  possession  of  land  for  num- 
ber of  years  prima  facie  evidence  of  title;  opinion  or  esti- 
mate of  witness  of  the  amount  of  damage  not  admissible. 
B.  <itM.  B.  B,  V.  Be^ 463 

16.  Eminent  domain;  damages  where  lot  abuts  upon  alley 
in  dty  through  which  railroad  runs.  Ootisckalk  v.Q,B,4t 
Q.  B,  B '. 650 
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Bape. 

1.  Pxoof  of  emission  not  neoessaiy;  preBnined  from  ftctof 
penetration.     Ckmdoekv.  The  State ^  206 

2b  Failure  of  prosecation  to  call  expert  testimony  to  the  fiMSt 
of  penetration,  does  not  weaken  other  competent  evidence 
on  that  point.    Id 205 

Beal  Estate. 

1.  Sale  by  agent.    Stadleman  v,  FUzgerald 290 

2.  Tazcertificatedoesnotconstitate  color  of  title.  McKei' 
ghoan  v.  HopkvM 361 

3.  Obtaining  title  subsequent  to  commencement  of  proceed- 
ings in  error.    Panko  V.  Irwin 419 

4.  Possession  under  claim  of  right  prima  facie  evidence  of 
title.    B.  <ft  if.  B.  B.  V,  Betsbe 463 

Bedemption. 

1.    From  stJe  under  fbredoeure.    MeKeighan  v,  JSophinB, 361 

Beferee. 

1.  Appointed  simply  to  take  testimony  in  a  case  and  report 
it  to  the  court,  has  no  right  to  decide  upon  the  admiasibil- 
ity  of  the  evidence  offered.    Brotherton  v.  BratherUm 186 

2.  Beport  not  set  aside,  as  against  evidence,  unless  clearly 
wrong.     OatUe  v.  Saddox 527 

BemoYal  firom  Office. 

1.    Of  counly  surveyor.    Minkier  v.  The  State ..IS! 

Beplevin. 

1.  Action  lies,  when;  property  of  plaintiff;  ri^t  of  defend- 
ant to  prove  that  mortgage  under  which  plaintiff  daima 
title  was  a  forgery.     Oandyv.Pool 98 

2.  Protection  to  officer  executing  writ    PMHpe  v.  Bpatta,..  139 

8.  Penalty  in  undertaking  fixes  the  limit  to  which  a  reooveiy 
can  be  had  for  value  of  property  taken,  in  an  action  on  the 
undertaking.    Kaafman  v.  Weeeel 161 

4.  Joint  action  on  undertaking  assigned  by  sheriff  to  execu- 
tion creditors.     Id 161 

6.  Finding  stated,  Hdd,  To  sustain  judgment.  Degenng  v. 
Flick 448 

6.     Finding  stated,  Held,  Not  to  sustain  j  adgment.   Id 450 
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7.  Will  not  lie  to  oust  tenant  from  oooapanc^  of  bnildii^. 
MeCormick  v,  Eiewe «...  609 

Bob  A4judioata. 

L  Acts  of  offioeia  registering  and  certifying  oonnty  bonds, 
isBned  in  aid  of  a  work  of  internal  improyement.  8UUe  o. 
Alexander: 282 

• 

2b    Application  of  role  of.    Densmore  v.  Tomer 382 

BoadB. 

1.  Appeal  from  dedsion  of  connty  board  by  applicant  for 
damages  caused  by  location,  how  taken.  Siehardgon  eoun^ 
•.  MUe$ 311 

Sohoolfi. 

1.  Ifisnanoe  of  school  district  bonds;  qualifications  of  per^ 
sons  calling  meeting ;  presumption.  Orchard  v.  School  DU" 
iriet 3W 

3.    Sale  of  bond  at  less  than  face  value  not  usury.    Id 378 

8.  School  fund ;  constitutional  law;  fines,  penalties,  and  11- 
oense  money.    State  v.  Hews 473 

Servloe.   See  Tctlb  of  Wbits. 

Sheriff. 

1.  Liabilily  of  sureties  on  bond.    McNee  v.  SeweU 639 

2.  Amercement;  judgment;  jurisdiction.    Id 63S 

Speoiflc  Performanoe. 

1.    GenersJ  rule  stated.    NeUon  v.  Binem «  166 

Statutes. 

L     In  GENBBAIi. 

(a)    Bepeal  by  implication;  rule  when  later  statute  con- 
tains provisions  repugnant  to  the  fbrmer.    Ex  parte  Wolf   31 

(5)  Code  of  civil  procedure,  general  rule  of  construction. 
Kepley  v.  Irwin 300 

(0)    Special  provisions  prevail  over  general  provisions  in 
same  or  another  statute.    Bichardoon  OownJtg  v.  MQe»,,^  311 

Sl    Pabticulab  Wobds  and  Phbases. 

(a)    Mai- or  mis-administration.    Mvnkler  v.  The  &aic,^  VSZ 

(6)  Willful;  willfully.    Id 183 


(c)  Immediately,  sec.  1002  code.    Buff%,  BMatt 160 

(d)  Owner,  sec.  97,  Comp.  Stat.  150.    Oerrard  v,  0.,N.  4k 
B.M.  B.  B.  Co 270 

(e)  Internal  improYementB,  chap.  45,  Comp.  Stat.     Tranet 

V,  Merriek  County 333 

(/)    Borrow,  sec.  30,  Gen.  Stat.,  966.     Orchard  v.  School 

JHOriet 381 

ijSi)  Creditors,  sec.  12,  Comp.  Stat,  288.  Denamore  v,  Tomer  396 
(A)    Rights  and  credits,  sec.  244,  code.    Bwrnhofoi  v.  Doo- 

lime 218 

({)    Deliberation  and  premeditation,  sees.  3,  4,  crim.  code. 

Simmermanv,  The  State 669 

Statutes  Cited  and  Construed. 

1867. 

Location  of  seat  of  goyernment.    State  Eistoricdl  Astooiaiion 
V,  Lincoln 338 

1875. 
lianied  women,  p.  88.    J^^manv,  Dams 264 

1883. 
Logislatiye  appropriation,  chap.  101.    State  v.  WaUiehs 443 

GENEBAL  STATUTES,  1873. 

Interest,  sees.  1, 2,  chap.  34.     Weyrich  v.  Ebhleman 433 

Bevenne,  sec.  64,  p.  922.    Jones  v.  Duras 42 

— ,  sec.  71,  p.  924.    Kaeiser  v.  Nuckolls  County 278 

— — ,  sec  94,  p.  256.     Cedar  Cownty  v.  Jenal 256 

,  sec.  104,  p.  932.     TowUv.  Hott 226 

Schools,  sec  30,  p.  966.     Orchard  v.  School  District 381 

C50MPILED   STATUTES,  1881. 

Cities  of  second  class,  sees.  39,  69,  pp.  107, 108, 116.    Exports 

Wolf. 32 

— — ,  sec  79,  p.  121.     Ex  parte  Wolf. 32 

Claims  against  comities,  sec  37,  chap.  18.    Bichardson  County 

V.  Miles 312 

Corporations,  sec.  83,  p.  146.     Gottschalk  v.  C.  B.  &  Q.  B.  B.  554 

Connty  courts,  sec.  1,  chap.  20.     Brondbergv.  Babbott 518 

Conrts,  sec  38,  p.  202.     Bolinv.  The  State 546 

District  attorney,  sees.  15, 17,  p.  66.     Folin  v.  The  Stair „  544 

Election,  sees.  3,  32,  pp.  257,  261.    RaHv.  The  Statr 574 

,  Sees.  98,  100,  pp.  269,  270.     Clark  v,  Strontj 231 

Frauds,  sees.  3,  5,  23,  25,  chap.  32.     Stadleman  v.  Fitzgerald.,  292 

,  sec.  11,  chap.  32.     Denamorev.  Tomer 395 

Funding  bonds,  p.  325.     State  v.  Alexander 281 


620  INDEX. 

Herd  law,  p.  61.    £.  ^  M,  R,  B.  Co.  v.  Brinhman. 74 

, .     U.  P,  B.  B.  Co.  V,  Sigh 16 

Interest,  sec  5,  p.  323.    Joslin  v.  MUler •    94 

Internal  improvementB,  sees.  1,  2,  chap.  45.    Drover  v.  Mer- 
rick Countif 329 

Legislatore,  chap.  48.    Siate,  ex  rd.  SquireSj  v.  WaUichB. 440 

Mills  and  mill  dams,  chap.  57.     Ikraver  v.  Merrick  Obtfnty.....  330 

Patent  rights,  chap.  66.     WUch  v.  Phelpe 135 

Bailroads;  fencing,  pp.  381-2.    B.  iSt  M.  B,  B.  Co,  v.  Brink- 

man «    74 

; , .     U.  P.  B.  B,  Co,  V.  High, 15 

BemoTal  from  office,  sec.  1,  art.  II.,  chap.  18.    MinkUr  v.  The 

State 182 

Revenue,  sec.  30,  chap.  77.    Sevxird  County  v.  Cattle 149 

,  sec.  144,  p.  427.     B,  tSt  M.  B.  B,  Co,  v.  Buffalo  County    54 

,  sec.  146,  p.  427.     Sumner  <t  Co,  v.  Colfax  Oountp 526 

,  cash  hook,  p.  419.     State  v.  Eberhardt 203 

,  sees.  155-68,  p.  429.    Eatherly  v.  The  State 289 

Boads,  sec  39,  chap.  78.    Bichardson  County  v.  MUea 311 

CIVIL  CODB. 

• 

Amercement,  sec  513,  517,  51 8.     McNee  v.  SeweO, 533,  534 

Appeal;  bond,  sec.  1007.     Clark  v.  Strong 231 

Appraisement,  sec  495.    Hubbard  v.  Draper 502 

Attachment,  sec  198.    Bouse  v.  Wright 460 

;  sale,  sec  228.    Hetmer  «.  Behm 220 

Bill  of  exceptions,  sec  311.     Qreai  Western  Manufacturing  Co, 

«.  Hunter 452 

Bill  of  particulars,  sec  951.     Andrews  v.  MuUin 250 

Construction  of  code,  sec  1.    Kepleyv.  Irvnn 302 

Gonveyance  by  master,  sees.  451,  452.    McKeighan  v.  Hep- 
kins «  367 

Costs,  sees.  620-623.    Jonee  v.  The  State «  211 

Error,  sec.  592.     HoUenheckv.  Tarkington 431 

,  sec  601.     Brondbergv.  Bdbbott 619 

Evidence,  sec  1100  a.    Andreufs  v.  MutUn 249 

Final  order,  sees.  581,  582.    Baldmn  v.  Fobs 456 

, .     Brown  V,  Edgerton 454 

Findings,  sec  297.     Holler  v.  Blaco 196 

Garnishment,  sec.  226.     Fitzgerald  v.  HoUingswnih. 169 

,  sees.  244,  247.     Bumham  v,  DoolitOe 215, 216,  218 

,  sees.  226,  246,  249.     Clark  v.  Foxworthy 242,  243 

Judgment;  justice  court,  sec. ^1002.     Huffv,Babbott.,^ 151 

;  vacating,  sec  1001.     Baymond  Bros  v.  Strine, 236 

.     Gudtner  v,  Kilpairiek 350 
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-;  opening,  sec.  82.     Kepley  v.  Irwin ^ 302 

•; , .     Sttrage  v.  Aiken 316 
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Judicial  sale;  notice,  sec.  497.    Helmer  v.  Behm 220 

,  sec.  491,  ck-d.     McKeighan  v,  Hopkins.^ 365 

;  new  appraisement,  sec.  496.    McKeighan  v.  Sopkina^  367 

Jurisdiction,  sec.  54.     McNee  o.  SeivoeH 534 

Jnrors,  sec.  657.    Hartv,  The  State -  574 

,  sec.  65S.    Polinv.  Tlie  State 542 

Parties,  sec,  46.    AsUon  v,  JoTies 429 

Partnership,  sees.  24,  27.     Leach  v.  MiVmrn  Wagon  Co 107 

Pleading,  sec.  134.     Blanchard  v.  Jamison 246 

—,  sec.  144.    Ashton  V.  Jones 429 

;  appeal,  sees.  181, 182.     School  District  v.  Mclntie 48 

Keplevin,  sec.  1042.     Degeringv,  Flick 449 

,  sees.  1035, 1036.    Philips  v,  Spotts 140,  141 

Beyiewing  judgments,  sec.  602.    Broum  v.  Edgerton 454 

Summons,  sees.  60,  65.    Pearson  v,  Kansas  Manufacturing  Co.  213 

CBIMINAI.  CODE 

Bill  of  exceptions,  sees.  515-517.    State  v,  Halphrey 579 

, .    State  V.  Priebnow 484 

Costs,  sees.  535,  536,  541.     Dodge  County  v.  Gregg 307,  309 

Fees  of  witnesses,  sec.  541a.    Hewerkle  «.  Gags  County 20 

Grand  Jury,  sec.  405.    Drake  «.  The  State 538 

Horsestealing,  sec.  117.     Hair  v.  The  State 505 

House  of  ill  fame,  sec  210.     Drake  v.  The  State 536 

Larceny,  sec.  116.      Levi  v.  The  State 3 

Murder,  sees.  3, 4.    Simmermanv,  The  State 669 

Payment  of  attorneys,  sec  437.    Hewerkle  v.  Gage  County ...~    19 

Public  funds,  sec.  124.     Cedar  County  tj.  Jenal 257 

Rape,  sec  12.     Comstockv.  The  State "....  207 

Trees,  destroying,  sec  88.     The  State  v,  Priebnow 484 

Sitxnmons. 

L  Service  in  action  against  maker  and  endorsers.  Pearson 
V,  Kansas  Mfg.  Co 211 

2l  In  garnishment;  indorsement  of  amount  claimed  not 
necessary.     Clark  v.  Foxworthy 241 

3.  Service  by  leaving  a  copy  at  the  defendant's  usual  place 
of  residence  is  not  conclusive  as  to  the  fact  of  residence, 
but  the  defendant  may  show  that  the  place  where  the  copy 
was  left  was  not  at  the  time  his  residence,  on  a  motion  to 
quash  the  service.      Walker  v,  Lutz 274 

4    Service  on  two  defendanta      Wells  v.  Turner 446 

Surveyor. 

1.    Bepeated  acts  of  removal  of  government  section  corner- 
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BtoneB  by  a  county  aarveyoif  under  a  claim  of  right  ao  to 
do  for  the  purpose  of  rectifying  the  original  goTemment 
Bonrey,  amount  to  willftal  mal-administration  in  oflSoe 
within  the  meaning  of  sec  1,  article  IL,  chap.  18,  Gom- 
pUed  Statutes.    Mtnkler  v.  The  State 181 

Taxes. 

I.  Estimate  and  levy  should  not  include  warrants  unpaid 
out  of  former  levies.     The  State  v.  Oosper  County 9S 

ft.  Sale  of  land  for  taxes;  redemption  by  owner  paying 
under  protest,  and  bringing  action  against  treasurer  to 
recover  excess  of  interest  over  12  per  cent.  Held,  That 
action  did  not  lie.     Jones  v,Dur<u 40 

3.  Payment  of  redemption  money  and  interest,  HM^  To 
have  been  voluntary  in  case  stated.     Id 40 

4.  Before  action  lies  to  recover  back  alleged  illegal  taxes 
paid  under  protest,  demand  must  be  made  of  state  treas- 
urer, school  district  treasurer,  etc.,  within  time  limited  by 
the  law.     B.  dt  M.  B,  B.  Co,  v,  Buffalo  Oownty 51 

6.  Deposits  in  private  unincorporated  bank.  Seward  Cbim- 
ty  V.  Came 144 

6.  Redemption  from  sale;  improvements  by  holder  of  tax 
deed  must  be  jmid  before  owner  entitled  to  possession. 
Towle  V.  RoU 221 

7.  Alleged  illegality  in  assessment;  burden  of  proof    Id...  221 

8.  Two  tracts  of  land  may  be  included  in  one  tax  deed. 

Id 222 

9.  Deed  must  be  valid  on  &ce  to  entitle  holder  to  benefit 
oflimitation  act  in  revenue  law.    Id 222 

10.  Kedemption;  payment  by  owner  to  holder  of  tox  deed. 

Id 222 

II.  Liability  of  county  to  purchaser  for  sale  by  mistake, 
etc.;  what  muKt  appear;  contents  of  petition;  commission- 
ers have  no  juris  Uction  to  determine  whether  ''mistake  or 
wrongful  act "  luis  been  committed  or  not.  Kaeieer  v. 
Nuckolh  Counip 277 

12.  Authority  of  county  clerk  t^  examine  and  correct  tax 
list.    Eaiherlyv,  The  StaU 287 

13.  Power  of  commissioners  as  a  board  of  equalization. 
Sumrier  <St  Co.v,  Colfax  County 524 

14.  Non-taxable  government  bonds.     Id 52S 

15.  Foreclosing  tax  lien ;  pleading.     McNieh  v.  Perrine 582 
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16.  Yalid  tax  foundation  of  lien;  fidlnie  of  asBesBor  to  swear 
to  rolL    Id 582 

Torts.  . 

1.  Liability  of  jnstioe  of  peace  for  wrongftil  iasnanoe  of  a;^ 
tachment.    JSmimv.  Wright 4ffT 

Transoript. 

1.    Should  contain  pleadings.    QaUeif  v.  Knapp 803 

Treasurer— County. 

1.  Payment  of  money  tosaccessor  in  office;  certificates  of 
deposit  of  a  bank,  no  money  having  been  realized  on  them, 
is  not  a  payment.     Cedar  OountifV.  JeruU 264 

Trees. 

1.    Indictment  for  destroying.    8taU  v,  Friebnow 484 

Trial. 

1.  Erroneous  instniction,  bnt  withont  prejudice, not  ground 

for  new  trial.     Converse  o.  Meyer 191 

2.  Findings  under  sec.  297,  code.     HdUerv.  Blaco 195 

3.  Submittingcause  on  pleadings  without  evidence.  Blandh' 
ard  v.  Jamiaon 244 

4.  Question  and  answer,  objected  to  and  objection  sustained, 
may  be  considered  by  jury  unless  answer  suppressed— or 
withdrawn  from  jury  by  order  or  instruction.  QaUejf  «, 
Knapp 262 

5.  Taking  instructions  to  jury  room.  Xafi^toor^Ajfv.  Cbnne%  340 

6.  Attorney  has  no  right  to  state  to  jury  what  verdict  was 

at  former  trial.     Bolarv.  WiUiams 387 

7.  New  trial  not  granted  for  newly  discovered  evidence 
merely  cumulative.     Id 387 

8.  Erroneous  overruling  of  motion  to  retaz  costs  not  ground 

for  new  trial.     B.  &  M.  R.  E.  v.  Beebe 4«3 

9.  In  absence  of  attorney.     Kyle  v.  Chase 529 

10.  District  judges  may  exchange  and  hold  courts  for  each 
other.     Drake  v.  The  Sfate 536 

11.  Argument  of  counsel ;  separation  of  jury;  adjournment 

of  court  to  Thar  kegi vlng  Day.     Folin  v.  The  State 540 

12.  Criminal  trial ;  limiting  time  of  argument  of  counsel. 
HaH  V.  The  State 572 
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Vnlted  States.   8xs  Hoxxstbad.    ' 

1.  Word  ''claim "  in  goyemmeiit  grant  to  B.  &  M.  B. B. 
oonstrned.    B,  4b  M.  B,  R.  Co.  v.  AJnnk ~ 85 

TJsniy. 

!•  A  party  who  makes  a  nsaiiona  loan  through  an  agent 
takes  the  contract  subject  to  all  the  instnimentalitieB  em- 
ployed by  the  agent  in  its  consummation.  JotUn  9.  lftZ2er.    91 

SL  Sale  of  school  bond  at  leas  than  face  value.  Orchard  v, 
Behool  Didriet 378 

8.  Bona  fide  purchaser  of  negotiable  note  and  mortgage  takes 
same  free  from  defense  ofl    C^iCneyv,  Cooper 415 

4.  Note  drawing  interest  at  24  per  cent  from  maturity  ''  as 
compensation  and  damages  for  non-payment,"  ffeld.  Not 
usurious,  and  holder  entitled  to  receiYe  interest  at  legal 
xate.     Weyrichv.Hobleman 432 

6.    Case  stated,  JBeli,  Usurious.    CatOev,  ffaddoa 627 

Verdict. 

1.  Against  evidence  will  be  set  aside.    Oandff  v.  Pool 96 

2.  Kot  against  evidence,  judgment  affirmed.  Lamb  v.  JEMchr 
ki8a 102 

B.  F.  B,  B.  V.  Boifoe 130 

New  England  Mortgage  Seeurii^  Co.  v.  Teller 335 

Bolar  V.  WtUiams 386 

8.  To  warrant  the  setting  aside  of  a  verdict  fbr  want  of 
evidence  to  support  it,  it  is  not  enough  that  the  court  would 
have  found  differently  from  the  jury  upon  it,  but  there 
must  be  no  reasonable  doubt  of  its  insufficiency.  Omverte 
«.  Meyer 190 

Waiver.    Seb  Exceptions,  2.    Pbaoticx  if  Suprekb  Ooubt,  5. 

Witnesses.    See  Evidekce. 

1.  In  cross-examining  a  witness,  it  is  not  proper  to  put  words 
into  his  mouth,  nor  to  assume  by  the  question  that  there  is 
evidence  of  a  &ct  when  there  is  none.    Levi  v.  2%e  State. . ...      1 

2b  Effect  of  testimony  of  prisoner  and  his  £ulure  to  testify. 
Comgtockv.  The  State 205 

8.  Hypothetical  questions;  testimony  of  non-expertB. 
O'Hara  v.  WelU 403 

^IS"*    ''^'i.,  9.  a.  a, 
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